PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17105-3265


	
	Public Meeting held October 24, 2012



	Commissioners Present:

Robert F. Powelson, Chairman
John F. Coleman, Jr., Vice Chairman
Wayne E. Gardner
James H. Cawley
Pamela A. Witmer


	


	Gail Debrow

	F-2011-2270781

	v.

	

	PECO Energy Company
	





OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of PECO Energy Company (PECO) filed on July 16, 2012, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ky Van Nguyen, which was issued on June 26, 2012, in the above-captioned proceeding.  Replies to Exceptions were not filed.  For the reasons stated below, we shall grant the Exceptions and reverse the ALJ’s Initial Decision.

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

On October 21, 2011, Gail Debrow (Complainant) filed a Formal Complaint (Complaint) against PECO, alleging that PECO charged her with a tampering fee of $350 that she wants to appeal.  The Complainant requested that the Commission expunge the tampering charge so she could just pay her service charges.

PECO filed an Answer on November 23, 2011, in which it denied the material allegations of the Complaint.  PECO stated that, acting on an anonymous telephone call, it investigated the Complainant’s residence and discovered that tampering had occurred with the meter that was installed on the Complainant’s premises.  According to PECO, the seal on the meter was broken, the meter cover was loose and wires were switched.  As a result, the PECO technician installed a new meter with multiple locks and seals.  Additionally, PECO assessed a $350 tampering fee to the Complainant’s account.  Answer at 1-2.

An initial hearing convened as scheduled on April 16, 2012.  The Complainant appeared pro se and testified on her own behalf and did not introduce any exhibits.  PECO was represented by counsel and presented the testimony of two witnesses.  PECO offered five exhibits, all of which were admitted into the record in their entirety.  Additionally, during the hearing, counsel for PECO stated that she would submit a late-filed exhibit establishing the component costs of the fee for tampering with a meter.  On April 26, 2012, the ALJ received PECO’s late-filed exhibit.  The ALJ marked the exhibit as PECO Exhibit 6, admitted it into the record and closed the record.

In his Initial Decision, issued on June 26, 2012, ALJ Nguyen found that the Complainant met her burden of proving that PECO’s tampering fee was unreasonable.  As such, the ALJ sustained the Complaint and concluded that the Complainant is not responsible for payment of the unreasonable tampering fee.  I.D. at 6-7.
As noted, PECO filed Exceptions on July 16, 2012.  Replies to Exceptions were not submitted. 

Background

		The Complaint in this proceeding results from the imposition of a tampering charge of $350 by PECO upon the Complainant’s account.  PECO levied this charge as a result of an investigation at the Complainant’s residence by one of its revenue protection technicians.  The technician found that the blue shield, which holds the meter in the socket, was broken, that the cover rivets were missing, and that prying marks were visible on the meter cover.  The technician also found that switch wires were attached to pot latch screws, meaning that the meter was being bypassed.  Finding of Fact (FOF) No. 4.  PECO calculated the tampering fee pursuant to Rule 10.4 of its tariff as follows:  

A.	TOOLS AND EXPENSES				   $142.48
	(Meter, Barrel Lock, Meter Bolt Box and Tools) 

B.	LABOR & OVERHEAD				   $200.60
	(Lineman, Clerical and Office Support Staff)

C.	GROSS RECEIPTS TAX (5.9%)			   $    4.24

	TOTAL (A + B + C)				   $347.32

	RECONNECT FEE				   $350.00

FOF No. 5.

Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

ALJ Nguyen made five Findings of Fact and reached two Conclusions of Law.  I.D. at 2-3, 6.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

The ALJ referenced Rule 10.4 (relating to tampering) of PECO’s Tariff which provides:

10.4 Tampering.  In the event of the Company’s meters or other property being tampered with, the customer being supplied through such equipment shall pay the amount which the Company may estimate is due for service used but not registered on the Company’s meter, and for any repairs or replacements required, as well as for costs of inspections, investigations, and protective installations.

PECO Exhibit 4, I.D. at 5.

		The ALJ noted that according to the court precedent, a utility tariff that has been approved by the Commission has the force of law and is binding on both the utility and the utility’s customers.  Pennsylvania Electric Co. v. Pennsylvania Public Utility Commission, 437 A.2d 1067 (Pa. Cmlth. 1981).  Id.

		According to the ALJ, Rule 10.4 of PECO’s Tariff authorizes PECO to estimate the amount of electricity that a customer must pay PECO for service used even though that amount had not been registered on the utility’s meter.  However, the ALJ also acknowledged that the estimate of the tampering fee must be reasonable and guided by the utility’s cost of providing the service.  66 Pa. Code §1407(a).  Id.

The ALJ concluded that the tampering fee of $350 was not based on the utility’s cost of reconnecting the service, that it was fixed arbitrarily, and that it was unreasonable.  The ALJ based his conclusion on his analysis of Ohio Power Co. v. Huff, 12 Ohio Misc. 214, 231 N.E. 2d 897 (1967).  In that case, the Municipal Court of Canton, Ohio (the Court), assessed the cost of Ohio Power Company’s broken pole, which resulted when the defendant ran his automobile into it.  According to the ALJ, the Court excluded storage expense, labor fringe benefits, administrative expense and engineering expense from the calculation of the cost of the pole as too remote or not attributable to the breaking of the pole.  The ALJ noted that the Court reasoned that the salaries of clerks in offices (the general overhead) would have been paid even if the defendant had not broken the pole and damaged the connected facilities.  Id. at 6.

		Additionally, the ALJ noted that although the Commission is not bound by this particular decision, the Court’s ruling above is instructive.  By way of analogy, he found that the costs of overhead (clerical and office support staff) and tools would have been incurred and paid without regard to the Complainant’s tampering with the meter.  Therefore, according to the ALJ, the cost of the reconnection fee or tampering fee must be below the Respondent’s alleged cost.  As a result, the ALJ sustained the Complaint.  Id. at 6-7.

In its Exceptions, PECO first avers that the ALJ’s recommendation is not based on substantial evidence and directly contradicts Commission precedent.  PECO notes that while the ALJ correctly acknowledged that tampering had occurred with the Complainant’s meter, he concluded that no tampering fee should be imposed on the Complainant.  PECO submits that the ALJ’s decision to vacate the entire $350 tampering fee is not warranted, does not have any evidentiary support, and conflicts with prior Commission decisions which approved PECO’s $350 meter tampering fee as reasonable.  Exc. at 2-3.

PECO avers that it is well established that a utility tariff that has been approved by the Commission has the force of law and is binding on both the utility and the utility’s customers.  PECO opines that to the extent that the Complainant is challenging the amount of PECO’s meter tampering fee, the Complainant bears the burden of proving that the fee was unreasonable.  However, PECO states that the Complainant put forth no evidence to challenge the reasonableness of the fee.  According to PECO, the Complainant’s entire case involved the denial of the actual meter tampering.  Nevertheless, PECO notes that the ALJ unilaterally determined that the fee was arbitrary and unreasonable.  PECO avers that the finding by the ALJ is not supported by the record and ignores the plain language of Rule 10.4 of PECO’s Commission-approved tariff which authorizes PECO to impose a tampering fee to reimburse the Company for all costs associated with the tampering.  Exc. at 4-5.

PECO also submits that the ALJ’s conclusion conflicts with Commission precedent on this issue.  PECO references a Commission decision in the case of Glenn A. Jenkins v. PECO Energy Company, Docket No. C-2011-2255312, Order entered May 16, 2012, wherein the Complainant attempted to argue that PECO’s $350 tampering fee was unreasonable.  PECO avers that the Commission denied the Complaint and upheld the $350 fee as reasonable and authorized by PECO’s tariff.  PECO also references the Commission decision in Peter Ouellette v. PECO Energy Company, Docket No. F-2010-2151048, Order entered August 23, 2010, wherein the Commission upheld PECO’s meter tampering fee as reasonable.  Exc. at 5-6.

Finally, PECO states that the ALJ improperly relied on an Ohio Municipal Court case to support his conclusion.  PECO opines that the comparison between the present case and the Ohio Power case is inappropriate as Ohio Municipal Court rulings have no binding effect on the Pennsylvania Public Utility Commission.  Also, PECO notes that in the Ohio Power case, the company was seeking damages to a pole the defendant hit with his vehicle, which is not comparable to a fee based on a tariff provision concerning meter tampering.  PECO avers that the cases are not analogous as alleged by the ALJ.  Exc. at 6-7. 

Disposition

Upon review of the Exceptions, the evidence of record and the applicable law, we conclude that PECO’s tampering fee of $350 charged to the Complainant is reasonable, in conformance with PECO’s Commission-approved tariff and supported by recent Commission precedent.  We do not agree with the ALJ’s complete disallowance of this fee as the evidence of record provides that tampering indeed did occur with the Complainant’s meter.  We also disagree with the ALJ that the Ohio Power case he cited is analogous to the instant proceeding or binding upon this Commission.  

In addition, we also find that the Jenkins case cited by PECO in its Exceptions is not exactly on point.  In Jenkins, PECO assessed the Complainant a tampering fee of $350, but the Complainant had no dispute with that particular charge.  Instead, the Complainant in Jenkins filed a complaint challenging a much larger loss of revenue charge.  The tampering fee was not at issue in that proceeding.  However, in all other regards, we agree with PECO’s Exceptions.  Accordingly, we shall grant PECO’s Exceptions, in part, and reverse the ALJ’s Initial Decision.

Conclusion

Based upon the foregoing discussion, we shall grant the Exceptions of PECO, in part, reverse the ALJ’s Initial Decision, and dismiss the Complaint consistent with the foregoing discussion; THEREFORE, 
IT IS ORDERED:

1. That the Exceptions of PECO Energy Company to Administrative Law Judge Ky Van Nguyen’s Initial Decision, which was issued on June 26, 2012, are granted, in part, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Ky Van Nguyen is reversed, consistent with this Opinion and Order.

3. That the Formal Complaint filed by Gail Debrow at Docket No. F‑2011-227071 against PECO Energy Company is dismissed for her failure to satisfy the burden of proof.

4. That the record at Docket Number F-2011-2270781 be marked closed.
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Rosemary Chiavetta
Secretary
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ORDER ADOPTED: October 24, 2012

ORDER ENTERED:  October 24, 2012
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