BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION


William R. Widdemer				:
						:
	v.					:		C-2012-2326728
						:
PECO Energy Company			:


ORDER DENYING PRELIMINARY OBJECTION

Before
Administrative Law Judge
					    Dennis J. Buckley

		This Order denies the Preliminary Objection filed by PECO Energy Company (PECO or Respondent) in this case relative to the formal Complaint filed by William R. Widdemer (Complainant).[footnoteRef:1] [1:  	It appears that Complainant has contacted the Commission’s Bureau of Consumer Services (BCS) with respect to this matter several times, most recently at BCS Case No. 3016922, but these have been informational inquiries, and no informal determination has been made by the BCS.] 


HISTORY

On September 24, 2012, Complainant filed a formal Complaint in which he denied financial responsibility for a second meter installed by PECO to track Off Peak electricity usage.  Specifically, Complainant objects to the $1.75 monthly fee for the meter and asks that PECO pay that charge or split the cost.

The Complaint was served on October 1, 2012, and on October 2, 2012, PECO filed an Answer.  In that Answer, PECO denied any violation of the Public Utility Code (Code) and asserted that the Commission lacks jurisdiction to award the Complainant what PECO characterizes as “compensatory damages.”  

Also on October 2, 2012, PECO filed a Preliminary Objection to the Complaint.  The Preliminary Objection was properly endorsed with a Notice to Plead.  To date, no responsive pleading has been filed by Complainant to the Preliminary Objection.  

This case was assigned to me as Motion Judge on October 17, 2012.

FINDINGS OF FACT

		1.	The Complainant in this case is William R. Widdemer who resides at 250 Stratford Drive, Churchville, Pennsylvania. 

		2.	 The Respondent in this case is PECO Energy Company.

		3.	PECO provides electric service to Complainant’s residence.

		4.	The elimination of PECO’s Off Peak rate was approved by the Commission as part of PECO’s Default Service Program and Rate Mitigation Plan on June 9, 2009, at Docket No. P-2008-2062739.

		4.	PECO’s Energy Rate OP - Off Peak Service was phased out and no longer available after January 1, 2012.

		5.	The meter used to measure Off Peak electricity used at Complainant’s residence is still at that residence, and Complainant is being billed $1.75 per month for that meter.

	
DISCUSSION

		The Commission's Rules of Practice and Procedure permit parties to file preliminary objections.   The grounds for preliminary objections are limited to those set forth in 52 Pa. Code 
§ 5.101(a) as follows: 

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.
 
(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.
 
(3) Insufficient specificity of a pleading.
 
(4) Legal insufficiency of a pleading.
 
(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.
 
(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

		The Respondent's Preliminary Objection asserts lack of jurisdiction on the part of the Commission and legal insufficiency of the Complaint.

		Commission preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979);  Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).

		The Commission may not rely upon the factual assertions of the moving party but must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985);  Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the Complaint in this case in the light most favorable to the Complainant and should dismiss the Complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994)

		In its Preliminary Objection, PECO requested that the Complainant be dismissed on grounds of lack of jurisdiction and legal insufficiency citing the Commission’s lack of  authority to award cash damages as well as the lawfulness of PECO’s actions.  52 Pa. Code 
§§ 5.101. (a)(1), (4).

		To date, no responsive pleading has been filed to the Preliminary Objection by the Complainant.  Given the lack of an Answer to the Preliminary Objection, the Complaint might be dismissed on those grounds, alone.  However, I note that the Complainant is appearing pro se in this proceeding. Traditionally, the Commission has been hesitant to rule unfavorably against pro se litigants based on technical grounds. See, e.g., Destefano v. Peoples Natural Gas Company, 56 Pa. P.U.C. 489 (1982); Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C-00923950 (October 19, 1992); William Schlinder v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (March 26, 1993).

		PECO claims that Complainant is seeking what amounts to compensatory damages for an alleged unlawful action by PECO.  Preliminary Objection at ¶ 29.  It is well established that the Commission lacks jurisdiction to award compensatory damages.  See Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977); 52 Pa. Code §5.101(a)(4).  Although the Commission has general jurisdiction over the rates and services of public utilities operating in Pennsylvania, the Commission has only the powers and authority conveyed by the General Assembly in the Code which does not grant the Commission authority to award damages.  See In Re: Melograne, 812 A.2d 1164 (Pa. 2002); Terminato v. Pa. National Insurance Company, 645 A. 2d 1287 (Pa. 1994).

		However, I do not agree, at this point, that what Complainant is seeking is the equivalent of compensatory damages.  What Complainant is alleging is that PECO has gone beyond its lawful tariff in continuing to collect the $1.75 fixed distribution service charge for the Off Peak meter at Complainant’s residence now that Off Peak service is no longer available.  Arguably, this allegation, if proved, would constitute a violation of the Code at Sections 1303 (Adherence to tariffs) and, possibly, 1304 (Discrimination in rates).  66 Pa. C.S. §§ 1303, 1304.

		PECO, in its Preliminary Objection, contends that the elimination of PECO’s Off Peak rate was approved by the Commission as part of PECO’s Default Service Program and Rate Mitigation Plan on June 9, 2009, at Docket No. P-2008-2062739, and that is correct.  However, I do not agree that Complainant’s remedy in this case is to seek reconsideration of that Order.  The Order does not address the continued application of the $1.75 fixed distribution service charge for an Off Peak meter that, apparently, has no further use in providing Complainant electric service.  I have reviewed PECO’s attachments 2-4 to its Answer.   While those attachments speak about the Off Peak rate, nowhere do I find any statement relative to the status of the $1.75 charge for a second meter at the Complainant’s residence (that would seem to serve no useful purpose) after the phase out of the rate.  PECO Attachment 4, which is an extract from PECO’s tariff, is silent on this issue and appears to contemplate collection of the charge only while the meter is in service for use with respect to metering the Off Peak rate.  I find it difficult to believe that utility equipment no longer “used and useful,” is sitting in Complainant’s basement and that the “options” are that Complainant must pay for its removal or pay for its continued presence.  Perhaps these matters can be explained at hearing, but they are not explained by the Preliminary Objection or the attachments thereto so far as I can determine.

		As noted, above, The Commission must view a Complaint in the light most favorable to the Complainant and should dismiss the Complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  The Preliminary Objection does not warrant dismissal of the Complaint.







CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and subject matter in this proceeding.   66 Pa. C.S. § 701.

		2.	Commission regulations provide for the filing of preliminary objections. 52 Pa. Code § 5.101.


		3.	A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveler Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979). 

		4.	The preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa.Cmwlth. 1985).

		5.	Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees' Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) citing, Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).

		6.	The Rules of Administrative Practice and Procedure at 52 Pa. Code 
§§ 1.2(a) provide that the Commission’s procedural rules shall be liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding to which it is applicable. The Commission or presiding officer at any stage of an action or proceeding may disregard an error or defect of procedure which does not affect the substantive rights of the parties.



		7.	No public utility shall, directly or indirectly, by any device whatsoever, or in anywise, demand or receive from any person, corporation, or municipal corporation a greater or less rate for any service rendered or to be rendered by such public utility than that specified in the tariffs of such public utility applicable thereto.  66 Pa. C.S. § 1303.

ORDER

		THEREFORE,

		IT IS ORDERED:

		1. 	That the Preliminary Objection filed on October 2, 2012, by PECO Energy Company at Docket No. C-2012-2326728 is denied.

		2. 	That this matter be set for hearing.



		
Date:	October 26, 2012				___________________________________
							Dennis J. Buckley
							Administrative Law Judge
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