BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Pennsylvania Public Utility Commission,		:			    
Bureau of Investigation and Enforcement		:		 
							:
	v.						: 		C-2011-2271305
							:
Gary Polzot, t/a					:
Airport Executive Car Service			:
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INITIAL DECISION


Before
Katrina L. Dunderdale
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On November 29, 2011, the Bureau of Investigation and Enforcement (“BIE” or “Complainant”) filed a Complaint against Gary Polzot, t/a Airport Executive Car Service (“Polzot” or “Respondent”) at Docket No. C-2011-2271305 which alleged Polzot did not provide a current list of vehicles for 2010.  The Complaint requested the Public Utility Commission (“Commission”) issue a civil penalty against Polzot in the amount of $250.00 for the alleged violation of 52 Pa. Code §29.333(d).

On December 22, 2011, Polzot, who was unrepresented by counsel, filed a response to the Complaint in which he indicated he was “not guilty”.  

On July 18, 2012, the Office of Administrative Law Judge notified the parties an Initial Hearing would be conducted at 10:00 a.m. on Tuesday, August 28, 2012.  On the same date, the presiding officer issued a Prehearing Order specifying some procedural matters.  Specifically, the Prehearing Order required BIE to contact Polzot at least one week prior to the hearing in order to discuss possible settlement of the dispute and/or stipulate to any facts in the proceeding.

On August 28, 2012, the Administrative Law Judge conducted the Initial Hearing from the Commission’s hearing room on the 2nd floor of the Piatt Place, 301 Fifth Avenue, Pittsburgh, Pennsylvania.  BIE was represented by Adam Young, Esq. who presented the testimony of one witness.  BIE did not propose the admission of any exhibit or document.  Polzot appeared unrepresented by counsel and testified on his own behalf.  Neither party requested an opportunity to brief the Administrative Law Judge on the issue(s) involved in the proceeding.

The presiding officer received the transcript from the Initial Hearing on October 9, 2012 and it totaled 25 pages.  The presiding officer closed the hearing record on October 10, 2012 by the issuance of an Interim Order Closing the Record.

FINDINGS OF FACT

		1.	The Commission delegated authority to BIE to initiate prosecutions, such as in the instant case.  (66 Pa. C.S. §332(a)).

		2.	Respondent, Gary Polzot, t/a Airport Executive Car Service, has his principal place of business at 1017 Thirteenth Street, Conway, Pennsylvania 15027 and his mailing address at P.O. Box 60081, Pittsburgh, Pennsylvania 15211.  (Formal Complaint 11/29/11; Tr. 22).

		3.	Polzot did not receive any notice or correspondence from the Commission advising him to send in a vehicle list in December 2011 for the 2010 calendar year.  (Tr. 22).

		4.	Previously Polzot sent vehicle lists to the Commission for the 2007 and 2009 calendar years but could not recall at the hearing why they were sent in those years or if the Commission sent him reminder notices in those years.  (Tr. 22).
		5.	Polzot did not send in the vehicle list for 2010 after receiving BIE’s complaint in December 2011 because the Commission did not send him a notice advising him to file a list because his list remained unchanged for years.  (Tr. 22, 23).

		6.	Polzot replaced his one vehicle with a new vehicle in January 2012, which vehicle purchase was the first one in six years.  (Tr. 23).  

DISCUSSION

	The Commission is empowered and charged with the duty to enforce the requirements of the Public Utility Code.  66 Pa. C.S.A. §501(a).  As an agent of the Commission in motor carrier cases, BIE has become the proponent of a rule or order due to the filing of the formal complaint.  Therefore, as the party seeking an order from the Commission, BIE bears the burden of proof in this case.  Provisions at 66 Pa. C.S.A. §332(a) state, “[e]xcept as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.”[footnoteRef:1] [1:  	Provisions at 66 Pa. C.S.A. §315(a) do not apply in this proceeding because this matter did not arise upon the motion of the Commission, involve a proposed or existing rate of a public utility, or involve a complaint about a proposed increase in rates.] 


		The degree of proof which BIE must meet to establish its case before the Commission is preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pennsylvania Pub. Util. Comm’n., 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied., 602 A.2d 863 (Pa. 1992).  The term “preponderance of the evidence” means BIE must present evidence that is more convincing, by even the smallest amount, than the evidence presented by Respondent.  Se‑Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  66 Pa. C.S.A. §1303; 52 Pa. Code §§31.27; 31.122(2); and 31.134(c). 

		BIE alleges in its complaint that between December 1 and December 31 of 2010, Respondent did not provide the Commission with a current list of all of his vehicles utilized under his limousine authority, pursuant to 52 Pa. Code §29.333(d).  In its complaint, BIE requests the Commission fine Respondent the sum of $250.00 but BIE did not specify how it calculated that proposed civil penalty.   

Pursuant to 52 Pa. Code §5.405(c), “a fact admitted by a party in an answer, filed under oath, to a numbered allegation in a pleading may be considered as evidence of the fact without the pleading and answer being offered and received into evidence.”  On December 22, 2011, Respondent filed with the Commission a general denial of the allegation in the form of an answer which stated, “not guilty.”  (See Response 12/22/11).

In this proceeding, BIE did not present any evidence concerning the grant of Commission authority to Polzot to operate as a motor carrier and/or Polzot’s compliance history.[footnoteRef:2]  In addition, BIE did not seek to admit into evidence or present for consideration the “list” of non-compliant motor carriers for the 2010 calendar year, which list was allegedly created by BIE’s witness.  (See Transcript at 13-17). [2:  	The formal complaint filed by BIE did indicate that the Commission issued a certificate of public convenience to Respondent on June 22, 2006, at Application Docket No. A-00119599, which certificate authorized Respondent to operate a limousine service.  (See Formal Complaint 11/29/11).  ] 


		However, Respondent readily admitted during the hearing that he did not file a vehicle list for the 2010 calendar year and also admitted he did not file the vehicle list in 2008.  He testified he did not know that he had to file the vehicle lists annually and assumed the Commission would send him a reminder letter or notice if he was required to file something.  He assumed that he filed the vehicle lists for 2007 and 2009 because the Commission must have sent him a reminder letter in those years.   

Civil Penalty

BIE in its formal complaint requested the Commission impose a civil penalty on Respondent because Respondent did not file a vehicle list for 2010.  Respondent objected to that request saying he should not have to pay a civil penalty.  

Unfortunately, BIE presented no evidence concerning what penalty it thought should be imposed, why it should be imposed, or how the amount could or should be calculated.  

		Since 2007, the Commission consistently has used the same statement of policy which specifies the factors and standards for evaluating proceedings involving violations of the Public Utility Code for purposes of determining appropriate civil penalty amounts.  See, 52 Pa. Code §69.1201(c).  These factors and standards are as follows:

(1)	Whether the conduct at issue was of a serious nature.  When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty.  When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.

(2)	Whether the resulting consequences of the conduct at issue were of a serious nature.  When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.

(3)	Whether the conduct at issue was deemed intentional or negligent.  This factor may only be considered in evaluating litigated cases.  When conduct has been deemed intentional, the conduct may result in a higher penalty.

(4)	Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  These modifications may include activities such as training and improving company techniques and supervision.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.

(5)	The number of customers affected and the duration of the violation.

(6)	The compliance history of the regulated entity which committed the violation.  An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.

(7)	Whether the regulated entity cooperated with the Commission’s investigation.  Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty.

(8)	The amount of the civil penalty or fine necessary to deter future violations.  The size of the utility may be considered to determine an appropriate penalty amount.

(9)	Past Commission decisions in similar situations.

(10) 	Other relevant factors.


	The first standard addresses whether the violation was of a serious nature, such as willful fraud or misrepresentation.  When the conduct is less egregious, such as when there is an administrative filing or technical error, it may warrant a lower penalty.  In this proceeding, Polzot’s violation of the requirement to file a vehicle list annually was pure oversight and ignorance of the regulatory requirements.  Therefore, this factor mitigates in Polzot’s favor.

	The second standard considers whether there are serious consequences arising from the violation.  BIE presented no evidence that any consequence arose from this violation.  Polzot testified, upon questioning by the presiding officer, that he continued to drive the same vehicle in 2010 which he drove since 2006 and which he had listed on the 2007 and 2009 vehicle lists.  

	The third standard looks at whether the violation was intentional or negligent and is only considered when evaluating a litigated case.  Based on the evidence of record, I cannot conclude Respondent intended to violate the Commission’s transportation regulations intentionally.  Respondent’s testimony, upon questioning by the presiding officer, reveals he is not familiar with the regulatory provision requiring him to file a vehicle list every year.  His unrebutted testimony clearly shows this failure is based on ignorance, not intent.  Therefore, a lower penalty is warranted for a technical, administrative error.  

The fourth standard considers whether Polzot made efforts to modify his internal practices and procedures to address the conduct at issue and to prevent similar conduct in the future.  In this case, BIE presented no evidence on this factor but Respondent admitted, upon questioning by the presiding officer, he did not act promptly and voluntarily to correct the cited violations.  Therefore, Respondent’s failure to correct the error suggests a penalty might be warranted. 

	The fifth standard looks at the number of customers affected and the duration of the violations.  BIE presented no evidence on this factor.  In the absence of evidence, I cannot make any finding regarding harm to Respondent’s customers.

	The sixth standard looks at the compliance history of the regulated entity.  BIE presented no evidence of compliance history.  In the absence of evidence, I cannot make any finding regarding Respondent’s compliance history.

	The seventh standard asks whether the regulated entity cooperated with the Commission.  BIE presented no evidence of cooperation but it should be noted Polzot testified freely and appeared to be very forth-coming during his testimony.  In the absence of evidence, I cannot make any negative finding regarding Respondent’s history of cooperation.

	The eighth standard requires the amount of the civil penalty to be sufficient in size to deter future violations.  BIE presented no evidence concerning what amount of penalty would be sufficient to deter future violations.  In the absence of evidence, I cannot make any finding regarding the size of the civil penalty, except to note that Polzot appeared genuinely ignorant of the annual filing requirement.

		The ninth standard looks at past Commission decisions in similar situations.  BIE presented no evidence concerning situations and proceedings where the Commission imposed civil penalties on a limousine motor carrier for violating provisions of the Commission’s regulations at 52 Pa. Code §29.333(d).  In the absence of evidence, I cannot make any finding regarding how the Commission historically handles such violations.

	The tenth standard looks at other relevant factors.  It should be noted that this proceeding was fully-litigated.  Both parties were afforded due process opportunities to present their respective cases.  Respondent testified in a sincere manner about what actions he took and did not take.  In contrast, BIE presented no evidence, either testimonial or documentary, concerning relevant factors.  Therefore, I did not find any other relevant factor which the Commission should consider in this proceeding.

Conclusion

		Since Respondent contests the reasonableness of the civil penalty but admits to not filing a vehicle list for the calendar year 2010, I conclude a civil penalty in the amount of $50.00 is reasonable, based on a review of the standards set forth in 52 Pa. Code §69.1201(c).  Therefore, the civil penalty against Respondent should be $50.00, which amount should be sufficient to act as a reminder to Polzot that he must file the vehicle list annually and he must invest more time into understanding all of his obligations under the Commission’s regulations.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and the subject matter of this proceeding, and has the power, and the duty, to enforce the requirements of the Public Utility Code.

		2.	The burden of proof in this proceeding is on the Bureau of Investigation and Enforcement as the proponent of a Commission Order.  66 Pa. C.S. §332(a).

		3.	As the holder of a Commission-issued certificate of public convenience, Gary Polzot has a duty to comply with Commission regulations.  66 Pa. C.S. §501(c).

		4.	Gary Polzot did not comply with the provisions of 66 Pa. C.S. §501(c) and 52 Pa. Code §29.333(d).






ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the complaint filed by the Bureau of Investigation and Enforcement of the Pennsylvania Public Utility Commission against Gary Polzot at C-2011-2271305 is sustained in part and denied in part.  The complaint is sustained in part in that Gary Polzot failed to file a vehicle list for the calendar year 2010 in compliance with 52 Pa. Code §29.333(d).  The complaint is denied in part in that the Bureau of Investigation and Enforcement did not justify the imposition of a civil penalty in the amount of Two Hundred Fifty Dollars ($250.00).

		2.	That Gary Polzot shall pay a civil penalty of Fifty Dollars ($50.00) for violating 52 Pa. Code §29.333(d) and for violation of the Public Utility Code, 66 Pa. C.S.A. §501(c), by certified check or money order, within twenty (20) days after service of the Commission’s order, forwarded and made payable to:

Pennsylvania Public Utility Commission
P.O. Box 3265
Harrisburg, PA  17105-3265

		3.	That Gary Polzot cease and desist from further violations of the Public Utility Code and the Public Utility Commission’s regulations.

4.	That the record at Docket No. C-2011-2271305 shall be marked closed.



Date:  October 11, 2012 		___________________________
								Katrina L. Dunderdale
								Administrative Law Judge
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