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HISTORY OF THE PROCEEDING



On January 27, 2012, Louella Gray (“Gray” or the “Complainant”) filed a complaint with the Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”), alleging, among other things, the following:  that the first floor tenant, Michele Evans, called the Respondent regarding a high bill complaint in April 2011; that Ms. Evans also rented the foyer; that Mike Peace, the Complainant’s contractor, met the Respondent’s inspector at the property on April 25, 2011; that the inspector stated that the light in the foyer was considered foreign load; that the Complainant’s contractor, H. Hogg Electrical Contractor, fixed the foreign wiring problem on May 10, 2011; that the tenant called the Respondent and reported that the problem had been fixed; that the tenant’s bill was transferred to the contractor in May 2011; that despite several calls to the Respondent, the bill was still in the contractor’s name until August 2011; that in August 2011 the entire bill was transferred to the Complainant’s name; that the tenant moved from the property on August 31, 2011; that the Respondent would not let the tenant disconnect the service; and that when the Complainant called to disconnect the service she was told that an inspection was needed.  The Complainant wants the tenant to be responsible for a part of or the entire bill that was transferred to the Complainant.  


On February 21, 2012, the Respondent filed an answer.  The Respondent admitted that the first floor tenant, Michele Evans, called the Respondent regarding a high bill complaint in April 2011.  The Respondent also admitted that during an inspection at the service address on April 25, 2011, the field technician discovered foreign load since the light in the foyer was connected to the first floor tenant’s meter.  The Respondent stated that it called Mike Peace and explained that the Pennsylvania Public Utility Code at 66 Pa.C.S. § 1529.1 requires a utility to transfer the tenant’s account into the landlord’s name until the Respondent confirms that the foreign wiring problem has been corrected.  The Respondent stated that after it learned that the Complainant was the property owner, it closed the account in Mr. Peace’s name and established an account in the Complainant’s name.  The Respondent averred that, in accordance with the law, it transferred the accrued balance and service for the first floor tenant to an account in the Complainant’s name on August 11, 2011.  The Respondent stated that the Complainant notified it that the foreign wiring had been corrected on or about September 1, 2011.  On September 9, 2011, the Respondent verified that the repairs had been made.  The Respondent stated that the Complainant was responsible for the transferred balance of $1,293.43.  



In addition, on February 21, 2012, the Respondent filed Preliminary Objections pursuant to 52 Pa. Code § 5.101 (a) (4) with a Notice to Plead.  In the Preliminary Objections the Respondent contended that the complaint should be dismissed for legal insufficiency.  Specifically, the Respondent argued that the relief the Complainant requested cannot be granted as a matter of law and that the complaint is contrary to the Commission’s policy.  The Respondent stated that it acted in accordance with the applicable law and Commission decisions.  The Respondent explained that it transferred the tenant’s bill into the Complainant’s/landlord’s name pursuant to 66 Pa.C.S. § 1529.1(b), Santos v. Metropolitan Edison Company, C-00967757, (Order entered August 7, 1997), and Ace Check Cashing Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order entered May 21, 2010).  



On March 3, 2012, the Complainant responded to the Preliminary Objections.  The Complainant disagreed that there was foreign wiring because the first floor tenant was also renting the foyer.  The Complainant admitted that she changed the light in the foyer.  The Complainant denied that the Respondent told her, the tenant, or Mr. Peace that an inspection was needed before the service could be transferred back to the tenant’s account.  The Complainant averred that she, the tenant and Mr. Peace told the Respondent that the wiring was corrected by May 10, 2011.  



By Order dated May 8, 2012, the Respondent’s Preliminary Objection was denied, in light of the factual disputes in this matter.


A hearing was held in this matter in the Philadelphia Regional Office on Monday, May 14, 2012, before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Louella Gray, testified in support of the complaint and sponsored nineteen exhibits:
Complainant’s Exhibit 1-fax cover sheet, dated 5/6/2011, from the Complainant to “PECO-business customers” regarding service to 433 West First Avenue; Complainant’s Exhibit 2-the Complainant’s Application for Commercial Service at 433 West First Avenue; Complainant’s Exhibit 3-the Complainant’s Deed for 435 West First Avenue; Complainant’s Exhibit 4-fax cover sheet, faxed May 24, 2011, from the Complainant to “PECO-business customers” explaining that the deed is for 433 and 435 West First Avenue; Complainant’s Exhibit 5-Barr Realty Plot Plan for the Complainant’s property on West First Avenue; Complainant’s Exhibit 6-Settlement Statement for the Complainant’s property on West First Avenue; Complainant’s Exhibit 7-letter from the Post Office concerning the addresses for first floor commercial unit and the first floor residential apartment; Complainant’s Exhibit 8-PECO bills for the Complainant for the first floor commercial unit at 433 West First Avenue office, from May 16, 2011, through September 2011, at account number 75878-19008; Complainant’s Exhibit 9-formal complaint filed by Michael W. Peace, dated July 19, 2011; Complainant’s Exhibit 10-letter from Michael W. Peace to Mark Aiden, dated June 16, 2011; Complainant’s Exhibit 11-PECO bills to Michael W. Peace for 435 West First Avenue, 1st floor, at account number 57514-45052; Complainant’s Exhibit 12-letter from the Complainant to Lakeia Haynes, Respondent’s employee, dated August 1, 2011; Complainant’s Exhibit 13-Letter to Mike Peace from high bill field investigator, Lori Messere, dated April 26, 2011; Complainant’s Exhibit 14-letter, dated August 17, 2011, to Louella Gray from Respondent’s customer relations department; Complainant’s Exhibit 15-PECO bills to Louella Gray for service to 1st floor residential apartment at account number 57514-45061 and at account number 57484-00103; Complainant’s Exhibit 16-letter, dated September 29, 2011, to Louella Gray from Respondent’s customer relations department; Complainant’s Exhibit 17-PECO bill to Louella Gray dated April 11, 2012; Complainant’s Exhibit 18-Invoice from H. Hogg, Jr. electrical contractor, dated June 4, 2011, for labor completed May 10, 2011; and Complainant’s Exhibit 19-Pennsylvania residential lease between the Complainant and Michelle Evans for the period from November 1, 2010, through October 31, 2011.  


Benjamin Shechtman, Esquire, represented PECO Energy Company.  The Respondent presented two witnesses, Richard Conway, a regulatory assessor for the Respondent, and Mary McQuilkin, a high bill field investigator, who sponsored eight exhibits:  PECO Exhibit 1-residential high bill investigator’s report for field investigation conducted on April 25, 2012 with letter to Mr. Peace and high bill field follow-up sheet dated September 1, 2011; PECO Exhibit 2-the Bureau of Consumer Services Decision (#002817731) dated May 12, 2011-Michele Evans’ complaint; PECO Exhibit 3-the Bureau of Consumer Services Decision (#002892312) dated December 20, 2011-Louella Gray’s complaint; PECO Exhibit 4-the account activity statement from December 8, 2010, to May 3, 2011, for Michele Evans at account number 57514-45043; PECO Exhibit 5-the account activity statement from May 2, 2011, to August 11, 2011, for Michael Peace at account number 57514-45052; PECO Exhibit 6-the account activity statement from August 11, 2011, to October 10, 2011, for Louella Gray for 1st floor residential apartment at account number 57514-45061; PECO Exhibit 7-the account activity statement from February 4, 2010, to May 3, 2012, for Louella Gray’s home account at account number 57484-00103; and PECO Exhibit 8-contact history for 435 West First Avenue. 



The record consists of a ninety-nine (99) page transcript of the hearing and twenty-seven (27) exhibits.  The record closed on June 5, 2012, when the transcript was received. 
FINDINGS OF FACT



1.
The Complainant is Louella Gray, 18 Kauffman Road, Cochranville, PA 19330.


2.
The Respondent in this proceeding is PECO Energy Company.



3.
The complaint concerns service at the Complainant’s property at 435 W. First Avenue, Parkesburg, PA 19365 (Tr. 8; PECO Ex. 1, 8).



4.
The Complainant owns a four unit building on West First Avenue in Parkesburg, PA.  The building has three residential apartments and one commercial unit (Tr. 8; C. Ex. 3, 4, 5, 6).



5.
Although the four units are in one building and there is one deed, the units have different addresses.  The address on the deed is 435 West First Avenue, Parkesburg, PA 19365 (C. Ex. 3).  The commercial unit on the first floor is identified as 433 West First Avenue.  The U.S. Postal service identified the business address as “433 W. 1st Avenue” and the residential address for the first floor apartment as “433 W. 1st Avenue, Apt 1.” (Tr. 17- 20; C. Ex. 3, 4, 5, 6, 7) 



6.
PECO identified the commercial unit on the first floor as 433 West First Avenue, office.  PECO identified the residential unit on the first floor as 435 West First Avenue, Apt A (C. Ex. 8, 11, 15; PECO Ex. 4, 5, 6).


7.
The two residential units on the second floor are identified as 435 West First Avenue (C. Ex. 3, 5).


8.
Michele Evans, the residential tenant on the first floor, leased the first floor apartment, the foyer and the storage unit in the foyer (Tr. 8-10, 31; C. Ex. 19). 



9.
The commercial unit on the first floor is vacant (Tr. 10, 11).



10.
There are two residential apartments on the second floor.  There were tenants in the two apartments on the second floor (Tr. 8, 10).



11.
In April 2011, Ms. Evans called the Respondent and complained that her electric bill was too high. (Tr. 9; PECO Ex. 1).


12.
The Complainant asked her contractor, Michael Peace, to meet the PECO representative at the property (Tr. 9). 


13.
On April 25, 2011, Lori Messere, a high bill investigator for the Respondent, conducted a high bill investigation at the Complainant’s property.  She verified the meter readings and prepared a cost estimate.  (Tr. 25, 26, 46, 50; PECO Ex. 1).



14.
Mr. Peace was present during the investigation on April 25, 2011(Tr. 9; PECO. Ex. 1). 




15.
During the inspection on April 25, 2011, Ms. Messere discovered foreign load since the light in the foyer was connected to the first floor tenant’s meter.  She noted that the residents on the second floor walked through the foyer to access their apartments (Tr. 9, 10 ; C. Ex. 1, 13; PECO Ex. 1).



16.
Ms. Messere informed Mr. Peace that the light in the foyer was considered foreign load (Tr. 12-16; C. Ex. 1; ).



17.
On May 6, 2011, the Complainant completed an application for a commercial account at 433 W. 1st Avenue, office, so that the light in the foyer could be transferred to that account (Tr. 12; C. Ex. 1, 2). 



18.
On May 19, 2011, the Complainant sent the Respondent a fax explaining that the commercial space is 433 W. First Avenue and the residential apartments are at 435 W. First Avenue (Tr. 17; C. Ex. 4).



19.
The Complainant’s contractor, H. Hogg Electrical Contractor, fixed the foreign wiring problem on May 10, 2011 (Tr. 31; C. Ex. 18).



20.
Since there was confusion with the two addresses, in response to the Respondent’s requests, on June 2, 2011, the Complainant faxed the deed and several other documents to the Respondent to show that she owned the property containing the commercial unit and Ms. Evans’ apartment (Tr. 12, 13; C. Ex. 3, 7).



21.
The tenant’s bill was transferred to Mr. Peace, the contractor, in May 2011 (Tr. 25, C. Ex. 10; PECO Ex. 5).



22.
Service at the Complainant’s commercial account at account number 75878-19008, started on May 16, 2011.  The Complainant’s first bill was dated July 21, 2011 (Tr. 20; C. Ex. 8).



23.
On June 2, 2011, the Complainant faxed the Respondent a letter from Jason C. Williams, the postmaster for the Parkesburg Post Office, which explained that the U.S. Postal service identified the business address as 433 W. 1st Avenue and the residential address for the first floor apartment as 433 W. 1st Avenue, Apt 1 (Tr. 20; C. Ex. 7).


24.
In June 2011, Mr. Peace contacted the Respondent to explain that he did not own the property and he never lived there (C. Ex. 10; PECO Ex. 8). 



25.
According to its policy, when foreign load is found, the Respondent automatically transfers the account and any outstanding balance of the tenant to the landlord. 



26.
Mr. Peace filed a complaint with the Commission in July 2011 (Tr. 24, 25; C. Ex. 9).


27.
The Respondent closed Mr. Peace’s account and transferred the entire bill to the Complainant’s name in August 2011.  A residential account was established for the Complainant for 435 W. 1st Avenue, 1st floor, Parkesburg, PA at account number 57514-45061.  This was done because the Respondent cannot transfer a residential balance to a commercial account (Tr. 71; PECO Ex. 1)



28.
Ms. Evans the first floor tenant moved from the service address on August 31, 2011 (Tr. 32). 



29.
When the Complainant called to disconnect the service she was told that an inspection was needed (Tr. 32).  



30.
On September 1, 2011, Tim Fisher, the Respondent’s representative verified that the foreign wiring was corrected (Tr. 46, 49, 50; PECO Ex. 1)



31.
The Bureau of Consumer Services’ decision, dated December 20, 2011, dismissed the Complainant’s case because she is the owner of the property and is, therefore, responsible for the debt accrued while the foreign wiring existed (Tr. 61; PECO Ex. 3).



32.
The Respondent closed the Complainant’s account for 435 West First Avenue.  The final unpaid balance of $996.81 was transferred from the account at 435 West First Avenue, Parkesburg at account number 57514-45061 to the Complainant’s active service at 18 Kaufmann Road in Cochranville at account number 57484-00103 (Tr. 74; PECO Ex. 7).



33.
The Respondent stipulated that the Complainant is not responsible for the charges from May 25, 2011, to September 9, 2011, in the amount of $217.22 (Tr. 45, 59; PECO Ex. 6).


34.
At the time of the hearing, PECO reduced the amount the Complainant owed for foreign load to $779.59 (Tr. 45, 59, 72; PECO Ex. 6).  

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence.  2 Pa.C.S. § 704.  Various Pennsylvania courts have defined the term “substantial evidence” as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Cmwlth. 23, 480 A.2d 382 (1984).



The Complainant objected to Ms. Evans’ bill being transferred to Michael Peace and then to her.  


The Complainant testified that Michelle Evans, the first floor residential tenant, called the Respondent because she thought that her electric bill was high (Tr. 6).  The Complainant’s contractor, Michael Peace, was present when the Respondent’s investigator came for the field inspection (Tr. 9, 11, 12; PECO Ex. 1).  There is a 4 foot by 6 foot foyer that was included in Ms. Evans’ lease.  However, since the second floor tenants walked through the foyer to access their apartments, the light bulb in the foyer should not have been included in Ms. Evans’ electric account (Tr. 9, 10).  After her contractor told her about the foreign wiring, the Complainant contacted the Respondent.  The Complainant was told that she had to open a commercial account since no one lived in the foyer (Tr. 10).  Therefore, the Complainant reactivated the account for the vacant first floor commercial and transferred the light bulb to that account (Tr. 10; C. Ex. 1, 8).  The Complainant testified that the Respondent requested proof that she owned the property (Tr. 11).  The Complainant faxed the deed and completed the application for commercial service (Tr. 11; C. Ex. 3).  The Complainant talked to Stephanie, a PECO employee, about this matter.  Stephanie wanted additional proof that the Complainant owned the property (Tr. 15).  So the Complainant faxed the HUD Sheet from Barr Realty and the market sheet that shows that there are four units in this building (Tr. 16-19; C. Ex. 4, 5, 6).  Stephanie requested documentation from the post office regarding the addresses (Tr. 19).  That was faxed to her on June 2, 2011 (Tr. 19, 20; C. Ex. 7).  In addition, the Complainant sent the bill from the contractor to show that the work was completed (Tr. 11; C. Ex. 18).  


The Complainant’s commercial account started on May 16, 2011 (Tr. 20, 21; C. Ex. 8).  



The Respondent agreed that it erred when it transferred the tenant’s account balance to Mr. Peace.  The error was corrected in August 2011 when it transferred the unpaid balance to the Complainant’s account.



At the hearing, the Respondent stipulated that the Complainant was not responsible for the charges from May 25, 2011, to September 9, 2011, in the amount of $217.22 (Tr. 45; PECO Ex. 6).  This reduced the bill to $779.59.


The Complainant still questioned whether there was foreign load since the tenant was leasing the foyer.



To determine whether the Respondent was correct when it transferred the entire balance of Ms. Evans’ account to the landlord, a review of Section 1529.1 of the Public Utility Code, 66 Pa.C.S. § 1529.1 is necessary.  That section reads as follows:

§ 1529.1.  Duty of owners of rental property

(a) Notice to public utility. - It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.

(b) History of account. - Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.

(c) Failure to give notice. - Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.



In most cases of foreign load, another person’s service is attached to the tenant’s meter or the service to a common area is attached to the tenant’s meter.  In this case the tenant was leasing the foyer and using the foyer as a closet.  However, since the second floor tenants accessed their apartments through the foyer, it was a common space.  Since they received a benefit from the light, it was foreign load.



In Ace Check Cashing Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order entered May 21, 2010), the Commission determined that the landlord/owner is financially responsible for a tenant’s entire account once the foreign load is verified on the tenant’s service, including any arrearages.  Pursuant to that case, the tenant does not have to be joined as an indispensable party.  In addition, the landlord is responsible for all past usage instead of being responsible for the portion of the bill related to the foreign load.  See also Elizabeth Santos v. Metropolitan Edison Company, Docket No. C-00967757, (Order entered August 7, 1997); Franchowiak v. PPL Electric Utilities Corporation, C-20054687 (Order entered July 3, 2006), Del Vecchio v. PPL Electric Utilities Corporation, Z-01464793 (Order entered September 13, 2006).



To comply with the law and Commission decisions, the Respondent transferred the balance from Ms. Evans’ account to the landlord’s account.  The Complainant has not provided evidence to show that the Respondent’s actions were not in accordance with section 1529.1 of the Public Utility Code.  The Respondent’s actions were in accordance with the law.  Therefore, the Complainant/Landlord is responsible for paying for the electric service.



The Complainant failed to prove by a preponderance of the evidence that foreign load did not exist or that the Respondent incorrectly applied section 1529.1 and the Santos v. Metropolitan Edison and Ace Check Cashing decisions.  Thus, the Complainant is responsible for paying the outstanding balance of $779.59 within sixty days of the Commission’s final order in this matter. 



Accordingly, the complaint is dismissed.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S. § 701.


2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).



3.
Section 1529.1 of the Public Utility Code (Code), 66 Pa.C.S. § 1529.1, requires that electric bills for leased residential premises which are not individually metered be placed in the name of the property owner. Franchowiak v. PPL Electric Utilities Corporation, C‑20054687 (Order entered July 3, 2006), Del Vecchio v. PPL Electric Utilities Corporation, Z‑01464793 (Order entered September 13, 2006), and Elizabeth Santos v. Metropolitan Edison Company, Docket No. C-00967757 (Order entered August 7, 1997).



4.
When foreign wiring exists the premises cannot be considered individually metered for purposes of Section 1529.1 of the Code.  James David Harman v. PPL Electric Utilities Corporation, Docket No. C-20031793, (Initial Decision adopted by the Commission in its Order entered September 8, 2004); Elizabeth Santos v. Metropolitan Edison Company, Docket No. C-00967757, (Order entered August 7, 1997).



5.
A prima facie case of foreign wiring, which is not rebutted, requires that the account be placed in the name of the property owner, and that unpaid bills be collected only from the owner.  Elizabeth Santos v. Metropolitan Edison Company, Docket No. C-00967757, (Order entered August 7, 1997); Calvin White v. PECO Energy Company, F-01734865 (Initial Decision dated April 18, 2006 adopted by the Commission in its Order entered July 26, 2006); Ace Check Cashing Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order entered May 21, 2010).
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Louella Gray against the PECO Energy Company at Docket F-2012-2285766 is dismissed.



2.
That the Complainant is responsible for paying the Respondent the outstanding balance of $779.59 within sixty days of the Commission’s final order in this matter.



3.
That the record in this case is marked closed.

Date:
October 5, 2012 



___________________________________








Cynthia Williams Fordham








Administrative Law Judge
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