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							:
	v.						:		C-2012-2295519
							:
PECO Energy Company				:



INITIAL DECISION


Before
Dennis J. Buckley
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On March 23, 2012, William Byrne (Complainant), filed a formal Complaint against PECO Energy Company (PECO or Respondent).  The Complainant alleged that PECO engaged in an illegal act by placing near Complainant’s property a communication pole and facilities that had the effect of devaluing Complainant’s property.  Complainant requested that PECO relocate its facilities and compensate him for the claimed devaluation of his property.  As will be explained, below, Complainant has failed to meet his burden of showing, by a preponderance of the evidence, that PECO has acted improperly or unlawfully, and the Complaint must be dismissed.

 		On March 28, 2012, the Complaint in this case was served on PECO by the Secretary of the Commission.

		On April 17, 2012, PECO timely filed an Answer and New Matter.  The New Matter was properly endorsed with a Notice to Plead; however, Complainant did not file a responsive pleading to the New Matter.

		Also on April 17, 2012, PECO filed Preliminary Objections pursuant to 52 Pa. Code § 5.101(a)(4) asking that the Complaint be dismissed on the grounds of legal insufficiency in that the relief sought in the form of compensation could not be granted by the Commission as a matter of law.  Complainant did not file a responsive pleading to the Preliminary Objections.

 		By notice dated April 27, 2012, the parties were advised that a telephonic hearing in this matter would take place on June 19, 2012.

		On May 2, 2012, a standard form Prehearing Order was issued in this case.

		On June 4, 2012, counsel for PECO filed a Motion for Continuance in this matter, explaining that PECO’s witnesses would not be available on June 19, 2012.  The Complainant had no objection to the requested continuance, and the continuance was granted by Order issued June 5, 2012.

		On June 6, 2012, a Notice of Rescheduled Hearing was issued by the Office of Administrative Law Judge (OALJ) setting a hearing for July 26, 2012.

		On July 26, 2012, a telephonic hearing was held in this case.  Complainant appeared, presenting his own testimony.  PECO was represented by Michael A. Gruin, Esquire, who presented the testimony of William R. Romans, a PECO Network Installation Lead, and the testimony of Glenn Pritchard, the Technology Lead and Network Operation Manager for PECO’s Smart Grid Project.  Mr. Gruin offered photographs of the Complainant’s property and PECO’s facilities situated adjacent to that property (PECO Exhibit Nos. 1-9), and a map of PECO’s Service Territory in Chester County, Pennsylvania (PECO Exhibit No. 10).

		The record in the case closed on August 14, 2012, with the filing of the transcript of the hearing.  The record consists of a 47 page transcript and PECO’s Exhibit Nos. 1-10.



FINDINGS OF FACT

		1.	Complainant is William Byrne, who resides at 505 North Whitford Road, Exton, Pennsylvania.[footnoteRef:1]  Complaint at ¶ 1; N.T. at 8. [1:  	The address in question is variously referred to as “Whitford Road” and “North Whitford Road.”] 


		2.	Respondent is PECO Energy Company, a jurisdictional public utility company that provides electric service to the Complainant’s address and that owns and operates the Uwchlan Substation and a communication pole (or “tower”) located at 503 Whitford Road, Exton, Pennsylvania.

		3.	On March 23, 2012, Complainant filed a formal Complaint with the Commission against PECO alleging that PECO engaged in an illegal act by placing near Complainant’s property a communication pole and facility that had the effect of devaluing Complainant’s property.  Complaint at ¶ 4B.

		4.	On April 17, 2012, PECO timely filed an Answer and New Matter as well as Preliminary Objections to the Complaint.  The Preliminary Objections asked that the Complaint be dismissed on the grounds of legal insufficiency in that the relief sought in the form of compensation cannot be granted by the Commission as a matter of law.  Complainant did not file a responsive pleading to either PECO’s New Matter or to the Preliminary Objections.

		5.	PECO’s Uwchlan Substation facility (a “tower gateway base station” or TGB) and communication pole are located at 503 Whitford Road, Exton, Pennsylvania, on property owned by PECO.  The facility was installed in September, 2011.  Each TGB manages approximately 50,000 to 75,000 Smart Grid meters, and there are 163 TGB sites spread throughout PECO’s service territory.  N.T. at 10, 18, 22-23, 36-37; PECO Exhibit Nos. 1-6, 9.

		6.	The pole at PECO’s Uwchlan Substation facility is an 85 foot tall wooden communication pole identical to other poles used in connection with PECO’s Smart Grid network.  There are tens of thousands of these poles in PECO’s distribution system.  N.T. at 20, 23.

		7.	A PECO substation was in existence at the time that Complainant moved onto his property in approximately 1996, albeit at a different location.  N.T. at 10.

		8.	PECO’s Uwchlan Substation does not emit any sound beyond that which might be emitted by a residential refrigerator, nor does it emit fumes, smoke, or light.  The pole or “tower” uses a licensed frequency from the Federal Communications Commission (FCC) for low power transmissions associated with the Smart Meter network.  N.T. at 24-25, 39.

		9.	At one point, Complainant had a conversation with PECO’s employee, William R. Romans, and Complainant stated to Mr. Romans that Complainant’s main concern was the substation, not the pole.  N.T. at 12, 18, 30.

		10.	Prior to the installation of the pole and relocation of the substation, PECO personnel visited the original substation routinely.  N.T. at 12.

		11.	No evidence was presented to show that the design or placement of the Uwchlan Substation and pole violates any neighborhood association rules, zoning rules, municipal planning rules, local ordinance or has led to a devaluation of Complainant’s property.  These are conclusions that Complainant has reached on his own.  N.T. at 12-13, 15, 26-27.

		12.	Prior to and at the time of the hearing in this matter, Complainant’s property at 505 North Whitford Road, Exton, Pennsylvania, was listed for sale.  N.T. at 33; PECO Exhibit Nos. 3-4.

		13.	At the time that PECO’s Uwchlan Substation was planned, PECO considered other possible locations for the substation but determined that the location at 503 Whitford Road, Exton, Pennsylvania, was operationally necessary and would result in the minimum level of disturbance to the immediate environment consistent with construction of the substation.  N.T. at 28-29, 37, 40-41.

		14.	On February 13, 2012, a representative from PECO met with the Complainant and advised the Complainant that while PECO could not relocate the substation, PECO could plant shrubs around the substation and install privacy slats to obscure the view of the TGB cabinet.  N.T. at 29.

		15.	PECO’s Smart Grid Project is also referred to as PECO’s Advanced Metering Infrastructure Smart Meter Project.  The Project includes the installation of smart meter infrastructure, including 600,000 meters, antennas, base stations, transmitters, receivers, and other equipment to support Smart Meter communications.  N.T. at 35.

		16.	If PECO is required to move the TGB at PECO’s Uwchlan Substation, it would create a hole in the Smart Meter coverage area.  N.T. at 38; PECO Exhibit No. 10.

DISCUSSION

		As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S.A § 332(a).  To satisfy this burden, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Pub. Util. Comm'n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission's adjudication must be based upon substantial evidence.  Mill v. Comm'w., PA Pub. Util. Comm'n, 447 A.2d 1100 (Pa. Cmwlth. 1982);  Edan Transportation Corp. v. PA Pub. Util. Comm'n, 623 A.2d 6 (Pa. Cmwlth. 1993), 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Pub. Util. Comm'n, 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Commonwealth, Dep't. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

		In this case, Complainant contends that PECO engaged in an illegal act by placing near Complainant’s property a communication pole and facilities that had the effect of devaluing Complainant’s property.  Complainant requested that PECO relocate its facilities and compensate him for the devaluation of his property.

		With respect to Complainant’s request for compensation, and as I made clear at the start of the hearing on July 26, 2012, PECO’s Preliminary Objection in that regard is well taken in that the Commission lacks the jurisdiction to award monetary damages.  N.T. at 4; Feingold v. Bell of Pennsylvania, 383 A.2d 791 (Pa. 1977).  PECO’s Preliminary Objection will be granted.

		The remainder of the case centers on the allegation that PECO, in siting and operating the Uwchlan Substation has, in some way, acted illegally or improperly.  Although Complainant never identified with specificity what law PECO violated, Complainant argued at hearing that PECO must have violated some local rule or ordinance.  Complainant did not indicate at any point that PECO violated any provision of the Public Utility Code (Code) or the regulations of the Commission.  Even though PECO’s facilities are involved in this case, for reasons that will be explained, below, this is not a “quality of service” complaint under section 1501 of the Code.  66 Pa. C.S. § 1501.

		With respect to Complainant’s contention that PECO engaged in an illegal act by placing near Complainant’s property a communication pole and facilities that had the effect of devaluing Complainant’s property, while local zoning and subdivision ordinances may on occasion be preempted by this Commission's exclusive jurisdiction to regulate public utilities (See, e.g., Newtown Twp. v. Philadelphia Electric Co., 140 Pa. Cmwlth. 635, 594 A.2d 834 (1991)), this is not such a case, and the Commission does not have jurisdiction over property valuation issues.

		Even if the Commission chose to consider the applicability of local zoning and subdivision ordinances to this case, Complainant produced no evidence at hearing to show that PECO has violated any neighborhood association rules, zoning rules, municipal planning rules or local ordinance, nor has Complainant shown that the presence of the Uwchlan Substation has led to a devaluation of Complainant’s property, not that such a showing would constitute a violation of the Public Utility Code or the regulations of the Commission.  These are conclusions that Complainant has reached on his own.  Further, the Uwchlan Substation is not on Complainant’s property.  It is on property owned by PECO.  The quality of service rendered by PECO through its facilities is actually promoted by the Smart Meter Network, and the substation does not adversely affect the provision of electric service to Complainant, so there is no Section 1501 “quality of service” issue, here.

		PECO put on testimony that establishes that its actions relative to siting and operating the Uwchlan Substation were taken in compliance with the Commission’s Order at Petition of PECO Energy Company for Approval of Smart Meter Technology Procurement and Installation Plan, Pa. PUC Docket No. M-2009-2123944 (Order entered May 6, 2010).  N.T. at 35-36.  PECO’s Smart Meter Technology Procurement and Installation Plan has, therefore, been approved by the Commission, is a part of PECO's tariff and has the force and effect of law.  Pa. Electric Co. v. Pa. PUC, 663 A.2d 281 (Pa. Cmwlth. 1995); Brockway Glass Co. v. Pa. PUC, 437 A.2d 1067 (Pa. Cmwlth. 1981); Stiteler v. Bell Telephone Co. of Pa., 379 A.2d 339 (Pa. Cmwlth. 1977).

		At hearing, PECO also established that in siting the Uwchlan Substation, PECO considered other possible locations for the substation but determined that the location at 503 Whitford Road, Exton, Pennsylvania, was operationally necessary and would result in the minimum level of disturbance to the immediate environment consistent with construction of the substation.  Finding of Fact No. 13.

		Based on the evidence presented, the Complainant has failed to prove by a preponderance of the evidence that PECO has acted improperly or unlawfully in siting or operating the Uwchlan Substation at 503 Whitford Road, Exton, Pennsylvania.  Therefore, the Complaint in this case must be dismissed.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa. C.S. § 701.

		2.	A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveler Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979).

		3.	The preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa.Cmwlth. 1985).

		4.	Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees' Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) citing, Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).

		5.	The Commission cannot exceed its jurisdiction and must act within it.  City of Pittsburgh v. Pa. Public Utility Commission, 43 A.2d 348 (Pa. Super. 1945).

		6.	 The Commission lacks the jurisdiction to award monetary damages.  Feingold v. Bell of Pennsylvania, 383 A.2d 791 (Pa. 1977).

		7.	Pursuant to 66 Pa. C.S. § 332(a), the burden of proof in this proceeding is on the Complainant.

		8.	As a matter of general principle, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail. Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. Pub. Util. Comm'n 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. Pub. Util. Comm'n 300 (1976). This must be shown by a preponderance of the evidence. Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).

		9.	The Complainant has not met his burden of proving that he is entitled to relief.  66 Pa. C.S. § 332(a).

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Preliminary Objection filed by PECO Energy Company at Docket No. C-2012-2295519 relative to the lack of Commission jurisdiction to award monetary damages is granted.

		2.	That the Complaint of William Byrne against PECO Energy Company at Docket No. C-2012-2295519 is dismissed.

		3.	That the record at Docket No. C-2012-2295519 is to be marked closed.


Dated:  October 5, 2012				______________________________
							Dennis J. Buckley
							Administrative Law Judge
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