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history of the proceeding

On November 11, 2011, Sue Christmas (Ms. Christmas or Complainant) filed a formal Complaint (Complaint) against PECO Energy Company (Respondent, PECO or the Company) with the Pennsylvania Public Utility Commission (Commission) alleging that there are incorrect charges on her electric bill.  In particular, Complainant alleges that her service was terminated because PECO failed to adhere to the terms of a Commission-issued payment arrangement.  As relief, Ms. Christmas requests a refund of incorrect charges, reconnection charges, late payment charges and security deposits.   She also requests restoration of her front yard “so that the electrical access box is once again buried,” as well as reimbursement of penalty charges from early withdrawal of retirement account and reimbursement of lawyer’s fees. Complaint ¶ 5.

This formal Complaint is an appeal to the informal decision issued by the Commission’s Bureau of Consumer Services (BCS) at BCS Case No. 2857856.

On December 6, 2011, Respondent filed an Answer denying the material allegations of the Complaint.



A Hearing Notice dated February 22, 2012, notified the parties that an initial hearing was scheduled for Tuesday, May 1, 2012, at 10:00 a.m.  

A Prehearing Order was issued on April 6, 2012, advising the parties of the date and time of the scheduled hearing and informing them of the procedures applicable to this proceeding.  

On April 30, 2012, Michael A. Gruin, Esq. and Benjamin L. Shechtman, Esq. filed an Entry of Appearance on behalf of the Respondent. 

The hearing convened as scheduled.  Ronald J. Pressley, Esq. represented the Complainant, presented the testimony of Ms. Christmas and sponsored six (6) exhibits which were admitted into the record.  Michael A. Gruin, Esq. and Benjamin L. Shechtman, Esq.
, represented the Respondent, and presented the testimony of Richard Conway, a regulatory assessor in charge of investigating and resolving informal and formal complaints filed with the Commission.  Respondent also sponsored five (5) exhibits, all of which were admitted into the record.  

The hearing resulted in a transcript of 106 pages, and the record closed upon its receipt on June 18, 2012.

FINDINGS OF FACT

1.
The Complainant is Sue Christmas, who resides at 250 S. Hirst Street, Philadelphia, PA 19139 (Service Address).

2.
The Respondent is PECO Energy Company.

3.
Ms. Christmas works as a school teacher for the Philadelphia School District.  Tr. 30.
4.
On October 1, 2008, Complainant filed an informal complaint with BCS at BCS Case No. 2452212 alleging her inability to pay her electric bills and requesting a payment arrangement.  PECO Exhibit 9.

5.
On October 23, 2008, Complainant reported to BCS a total balance of $4,193.46 with Respondent, and a level 1 income for a household of one.  Id.
6.
On November 25, 2008, Respondent issued a bill to Complainant for $4,376.03, showing a carried-forward balance of $4,250.19 in addition to $125.84 in current charges.  PECO Exhibit 1.

7.
The PECO bill issued on November 25, 2008, was due on December 17, 2008.  Id.
8.
On December 8, 2008, BCS issued an informal decision at BCS Case No. 2452212 establishing a payment arrangement for Complainant.  Pursuant to the terms of the payment arrangement, beginning with the January 2009 due date, Complainant was required to pay a special budget amount of $96.00 per month, which consisted of regular budget billing of $26.00 per month, plus $70.00 per month towards the arrearages.  PECO Exhibit 9.

9.
The BCS informal decision reminded the Complainant that she must continue to pay current charges “before this payment arrangement starts.”  Id.
10.
On December 22, 2008, PECO deemed Ms. Christmas to be in default of the Commission’s payment arrangement because she failed to pay $125.84 in current charges in a timely manner for the month of November.  Tr. 52, PECO Exhibit 1.
11.
On December 23, 2008, PECO calculated a late payment charge of $59.28 on Ms. Christmas’ outstanding balance.  PECO Exhibit1.
12.
On December 30, 2008, PECO transferred the outstanding balance of $377.79 for service at another property owned by Ms. Christmas (200 N. Robinson Street, Philadelphia, PA) to her account for the Service Address.  Tr. 54-56; PECO Exhibit 1.
13.
On December 30, 2008, PECO issued a bill for services rendered during the period November 24, 2008 through December 29, 2008, which was due on January 21, 2009.  PECO Exhibit 1.
14.
The current charges for the December 2008 bill were $226.07, of which $98.00 represented the newly calculated regular budget billing and $128.07 represented the deferred amount in the budget billing plan.  Id.
15.
The December 30, 2008 bill reflected a late-payment charge in the amount of $59.28.  PECO Exhibit1.
16.
On January 2, 2009, PECO received a payment of $125.84 from Complainant.  Id.
17.
PECO deemed the payment of $125.84 sufficient to reinstate the Commission’s payment arrangement issued on December 8, 2008.  Tr. 52-53.  
18.
On January 27, 2009, PECO assessed a late payment charge of $4.72 to Complainant for her failure to pay the December 2008 bill.  PECO Exhibit 1.
19.
On January 30, 2009, PECO issued a bill for services rendered during the period December 29, 2008 through January 29, 2009, which was due on February 23, 2009.  Id.
20.
The January 30, 2009 bill reflected the following charges:
	Total current charges
	$313.07

	Budget bill charges from previous bill
	$98.00

	Transfer service from 200 N. Robinson St.
	$314.45

	PUC agreement
	$69.68

	Late payment charges
	$127.34


	Total other charges
	$609.4

	Total debit balance
	$848.14


Complainant Exhibit 2, PECO Exhibit 1.
21.
With regard to budget billing, Complainant’s “Usage Profile” in the January 30, 2009 bill, provided the following information:
	Total Current Charges
	$313.07

	Current Budget Billing Amount
	$59.00

	Current Budget Balance
	$254.07

	Last Month’s Budget Balance
	$128.07

	Total Budget Balance
	$382.14


Complainant Exhibit 2.
22.
The January 30, 2009 bill requested that Ms. Christmas pay $668.47.  Id.
23.
On March 2, 2009, PECO issued a bill for electric service during the period January 29, 2009 to March 1, 2009.  The bill was due March 24, 2009.  PECO Exhibit1.
24.
The March 2, 2009 bill reflected in part the following charges:
	Total current charges
	$229.32

	Budget bill charges from previous bill
	$98.00

	Budget bill charges from previous bill
	$59.00

	PUC agreement
	$69.68

	Late payment charge 
	$5.77

	Current budget billing amount
	$611.46


Complainant Exhibit 2, PECO Exhibit1.
25.
The March 2, 2009 bill requested that Ms. Christmas pay $1,355.38.  Id.
26.
On March 18, 2009, PECO received a payment of $536.00 from Complainant, which was not deemed sufficient to reinstate the payment arrangement.  Id.
27.
Beginning with the bill issued March 31, 2009, Complainant was removed from budget billing.  Id.
28.
Beginning with the bill issued March 31, 2009, until November of 2010, Ms. Christmas’ electricity bills from PECO continuously showed the following charges:
	Budget bill charges from previous bill
	$98.00

	Budget bill charges from previous bill
	$59.00

	Budget bill charges from previous bill
	$611.46


Complainant Exhibit 6.
29.
On April 6, 2010, PECO issued a 10-day termination notice for the past due balance of $5,164.55.  Tr. 58, PECO Exhibit 2.
30.
PECO’s facilities serving the Service Address are located underground.  Tr. 58, 60-62.
31.
On April 14, 2010, PECO satisfied the 72-hour notice requirement.  Tr. 58, PECO Exhibit 2.
32.
PECO was unable to terminate service because its technicians did not have access to Complainant’s meter.  Tr. 58-59, PECO Exhibit 2.
33.
On June 1, 2010, PECO issued a 10-day termination notice for the past due balance of $5,482.95.  Tr. 59, PECO Exhibit 2.
34.
On June 8, 2010, PECO satisfied the 72-hour notice requirement.  Id.
35.
Again, PECO was unable to terminate service because its technicians did not have access to Complainant’s meter.  Id.
36.
On July 27, 2010, PECO issued another 10-day termination notice, this time for the past due balance of $5,740.98.  Id.
37.
On August 11, 2010, PECO delivered the 72-hour notice to the Service Address.  Id.
38.
On September 10, 2010, PECO issued a medical extension until October 9, 2010.  Tr. 59-60, PECO Exhibit 2.
39.
On October 11, 2010, PECO issued another 10-day termination notice, this time for the past due balance of $6,002.55.  Tr. 60, PECO Exhibit 2.
40.
On October 26, 2010, PECO delivered the 72-hour notice to the Service Address.  Id.
41.
On November 10, 2010, PECO terminated electric service to the Service Address underground due to nonpayment of the past due balance of $6,002.55.  Id.
42.
PECO installed a splice box above ground in Complainant’s yard so that any future terminations of service could be completed without having to dig underground.  Tr. 62, PECO Exhibit 2.
43.
On November 11, 2010, PECO issued a medical extension until December 11, 2010, and assessed a security deposit charge in the amount of $240.00, in addition to a reconnection fee in the amount of $1,650.00.  Tr. 63-65, PECO Exhibits 1, 2.
44.
On November 12, 2010, PECO restored service at the Service Address.  Tr. 65, PECO Exhibit 2.
45.
On December 9, 2010, Complainant made a payment of $7,800.00 towards a balance of $8,155.02, followed by an additional payment of $70.91 made on December 27, 2010.  PECO Exhibit 1.
46.
As of the day of the hearing, Complainant is current with her payments.  Tr. 70, PECO Exhibit1.
DISCUSSION

In the present case, the Complainant claims that PECO failed to adhere to the terms of a Commission-issued payment arrangement and acted improperly when terminating her electric service.  As relief, Ms. Christmas requests a refund of incorrect charges, reconnection charges, late payment charges and security deposits.  She also requests restoration of her front yard, as well as reimbursement of penalty charges from early withdrawal of retirement account and reimbursement of lawyer’s fees.

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission's decision must be supported by "substantial evidence," which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere "trace of evidence or a suspicion of the existence of a fact" is insufficient.  Norfolk and Western Railway Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  



While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).
Before addressing the merits of Ms. Christmas’ Complaint, I would like to address two preliminary matters relating to the relief requested by the Complainant.  As a creature of legislation, the Commission possesses only the authority the state legislature has specifically granted to it in the Public Utility Code.  66 Pa. C.S. §§ 101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1977).  Nothing in the Public Utility Code confers authority upon the Commission to award monetary damages.  See, DeFrancesco v. Western Pennsylvania Water Company, 453 A.2d 595 (Pa. 1982); Elkin v. Bell of Pa., 420 A.2d 371 (Pa. 1980); Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1977); Poorbaugh v. Pa. PUC, 666 A.2d 744 (Pa. Cmwlth. 1995).  Because the Commission lacks the authority to award monetary damages, I will not entertain the Complainant's request for reimbursement of penalty charges incurred due to early withdrawal from her retirement account.

In addition, nothing in the Commission's statutes, regulations or orders gives the Commission the power to grant attorney fees in its proceedings.  Capitol Bus Company v. Leonard M. Smith, Docket No. 20830, (Order entered September 23, 1975) 1975 Pa. PUC LEXIS 24; Pennsylvania Public Utility Commission v. National Fuel Gas Distribution Corporation, 63 Pa. P.U.C. 68, 71 (1987) (The Commission does not have jurisdiction to award attorney fees and costs); Edward Dugas v. PECO Energy Company, Docket No. Z-01417035, 2004 Pa. PUC LEXIS 50, (The Commission is not empowered to award damages, attorney fees or costs); James H. Joseph v. The Bell Telephone Company of Pennsylvania, Docket No. C-00924568, 1993 Pa. PUC LEXIS 55 (The Commission is without authority to award attorney fees).  Since the Commission lacks the authority to award attorney's fees, I will not entertain the Complainant's request.
(a) Billing dispute
The crux of Ms. Christmas’ Complaint lays in her allegations that her service was terminated because PECO failed to adhere to the terms of a Commission-issued payment arrangement.  The payment arrangement in question was issued by BCS on December 8, 2008, at BCS Case No. 2452212.  Pursuant to the terms of the payment arrangement, beginning with the January 2009 due date, Complainant was required to pay a special budget amount of $96.00 per month, which consisted of regular budget billing of $26.00 per month, plus $70.00 per month towards the arrearages.  Tr. 11, PECO Exhibit 9.  Complainant testified to having been confused by the terms of the payment arrangement, “I didn’t understand this to be a budget billing.  I understood that I was to be paying ninety-six dollars a month and that would be applied towards my past due account.”  Tr. 11.  Complainant further testified that the term “budget billing” became an issue in her dealings with PECO “…because besides being charged current charges, I was charged current charges plus budget bill charges on top of it….one for ninety-eight dollars and the other for fifty-nine dollars and then in March [of 2009] I was charged six hundred and eleven dollars and forty-six cents.”  Tr. 13-14.  Ms. Christmas stated that, in February or March of 2009, she contacted PECO to inquire about these budget billing charges that appeared on her bill.  Tr. 14.  PECO’s response that she had already defaulted on the Commission-issued payment arrangement confused Ms. Christmas, particularly since the three “budget billing” charges of $98.00, $59.00, and $611.46 continued to appear in her PECO bills on the following months.  Tr. 14-15.
Complainant also testified that she contacted PECO with questions regarding her January 2009 bill which required her to pay $668.47, but showed a total debit balance of $848.14.  Tr. 18.  In addition, Complainant noted that the January 2009 bill bore no indication of the Commission-issued payment arrangement.  Tr. 40.  Ms. Christmas averred that she did not fully understand PECO’s explanation of the charges reflected in that bill.  Id.  Her confusion was compounded when the next PECO bill required her to pay $1,355.00.  Tr. 19.  Complainant testified that she could not afford to make these kinds of payments and that in November of 2010 her service was terminated.  Tr. 20.
In response to Ms. Christmas’ testimony, PECO’s witness, Mr. Conway, testified that on November 25, 2008, Respondent issued a bill to Complainant for $4,376.03, showing a carried-forward balance of $4,250.19 in addition to $125.84 in current charges.  Tr. 51, PECO Exhibit 1.  According to Mr. Conway, the bill issued on November 25, 2008, was due on December 30, 2008
.  Tr. 51.  With regard to the BCS informal decision issued on December 8, 2008, at BCS Case No. 2452212, Mr. Conway agreed with the terms of the payment arrangement as described by the Complainant, but added that “Ms. Christmas was required to pay that full one hundred twenty-five dollars and eighty-four cents [in current charges from the November 25, 2008 bill] before the payment agreement started.”  Tr. 52.  Complainant failed to make that $125.84 payment by the billing due date and, therefore, she was deemed to have defaulted from the payment arrangement.  Mr. Conway specifically clarified that PECO considered Ms. Christmas to have “defaulted on the payment arrangement before the agreement really began.”  Tr. 52.  He also testified that the next PECO bill issued to Ms. Christmas on December 30, 2008, reflected current charges in the amount of $226.07 and a budget billing charge in the amount of $98.00.  When asked on direct examination to explain the $98.00 change, Mr. Conway stated: “It was initiated by the PUC from 11/4/08
 to 12/29/08.  The customer was placed on budget billing, so the difference between 226.07 and ninety-eight is one twenty-eight seven cents.”  Tr. 53. 
Mr. Conway continued his direct testimony explaining that on January 2, 2009, PECO received a payment of $125.84 from the Complainant.  Tr. 52.  Upon receipt of the payment, PECO reinstated the Commission-issued payment arrangement.  Tr. 52-53.  The bill issued to Ms. Christmas on January 30, 2009, “included the budget amount of $59.00 and the installment amount [of $69.68].”  Tr. 54.  Mr. Conway further testified that in December of 2008, Ms. Christmas’ account with PECO for a property she owns at 200 N. Robinson Street became final due to nonpayment.  The remaining balance of $377.79 was transferred to Complainant’s account for the Service Address on December 30, 2008 and was reflected on the bill issued on the same date.  Tr. 54-56.  Mr. Conway testified that Complainant’s account reflects the correct charges and the correct balance.  Tr. 56.  He denied that Complainant was double billed at any point in time.  Id. 
A very careful review of the record in this case affirms the truth of Mr. Conway’s statements about the correctness of the charges in Complainant’s account and the absence of double billing.  The three bills (December 30, 2008; January 30, 2009; and March 2, 2009) singled out by Ms. Christmas as confusing and/or incorrect can be explained to a certain extent.  The payment of $125.84 which posted in Complainant’s account on January 2, 2009, reinstated the payment arrangement so the January 30, 2009 bill reflected the newly calculated regular budget amount of $59.00, plus $69.68 of the monthly installment towards the arrearages, plus the newly calculated late payment charge of $4.72.  These charges were added to the charges from the December 30, 2008 bill ($59.28 in late payment charges, plus $377.79 of the outstanding balance transferred from the 200 N. Robinson Street account, plus the budget billing in the amount of $98.00 for the month of December).  The total of these charges, which Ms. Christmas needed to pay in order to keep her account active, was $668.47
.  PECO Exhibit 1.
Because Complainant made no payments by the due date of February 23, 2009, the PECO bill issued on March 2, 2009, included the amount due from the January 30, 2009 bill of $668.47, in addition to the newly calculated late payment charges of $5.77, plus $69.68 of the monthly installment towards the arrearages.  The budget billing amount, however, was $611.46, which was explained by Mr. Conway to be the sum of the current charges of $229.32 for the billing period covered by the March 2, 2009 bill, plus the sum of the budget billing deferred amounts from the December 30, 2008 bill and the January 30, 2009 bill, in the amount of $382.14.  The total of these charges, which Ms. Christmas needed to pay in order to keep her account active, was $1,355.38.
  PECO Exhibit 1.

While the charges and the amounts due are correct, PECO’s billing practice is confusing.  PECO tried to explain away Ms. Christmas’ confusion as being merely the result of high activity in Complainant’s account during a very brief period of time. 

MR. GRUIN:
We had a lot of things going on here, we had a PUC agreement, we had a late payment agreement, we had a budget billing, we had a default and payment restoration, we had a customer budget billing default; is that correct?

MR. CONWAY:
That’s correct, plus a transfer.

MR. GRUIN:

Plus a transfer.

Tr. 55-56.  However, I do not believe this is the case with the confusion experienced by Ms. Christmas.  The events described by PECO are essentially just a payment arrangement, a late payment and a transferred balance, which should not be particularly confusing even when they happen simultaneously, as in this case.  It is PECO’s billing practice that has made it difficult for Complainant to understand her bills.

First, PECO seems to have made a Commission-issued payment arrangement conditional upon the payment of current charges.  Section 55.110 of the Commission’s regulations clearly states that “Pending resolution of a dispute, the utility is entitled to bill for and collect the undisputed portion of its utility bills.”  52 Pa. Code § 55.110.  Furthermore, section 55.110 of the Commission’s regulations reads in pertinent part:

Pending resolution of a dispute, including a termination dispute, the disputing party shall be required to pay the undisputed portion of bills, as described in this section.

(1) Pending informal complaint. Pending the outcome of an informal complaint, the disputing party shall be obligated to pay that portion of a bill which is not honestly disputed. An amount ultimately determined, by the parties or the Commission, to have been validly due but not paid may be paid with interest at the tariff rate filed under § 56.22 (relating to accrual of late payment charges) except when interest charges have been reduced or eliminated by the parties or the Commission to facilitate payment by the disputing party.

52 Pa. Code § 56.181.  Ms. Christmas’ informal complaint at BCS Case No. 2452212 was essentially an inability to pay case, which by its very nature implies that the customer is unable to pay the accumulated balance in one lump sum and seeks permission to pay it in smaller installments spread out through a specified period of time.  The current charges are not yet part of the accumulated balance, and are therefore “the undisputed portion” of the customer’s bill.  The Responsible Utility Customer Protection Act, 66 Pa. C.S. §§ 1401, et seq., (Chapter 14) applies to inability to pay proceedings.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  However, it does not make the establishment of a Commission-issued payment arrangement conditional upon the payment of current charges.  

PECO points to the language of the BCS decision as supportive of Respondent’s practice of making a Commission-issued payment arrangement dependent upon the payment of current charges.  Tr. 51-52.  The letter-decision issued by BCS on December 8, 2008, at BCS Case No. 2452212, reads in pertinent part: “By Law you must pay any current bills due before this payment arrangement starts.”  Complainant Exhibit 1, PECO Exhibit 9.  When taken out of context this sentence seems to lend support to PECO’s interpretation of it; however, in the context of Chapter 14 and Commission regulation, the sentence merely instructs the customer to pay the current bills in the interim period between the issuance of the BCS decision and the effective date of the payment arrangement.  Any other interpretation could result in the awkward and confusing situation where a customer has defaulted on a payment arrangement before the payment arrangement has become effective, if that customer fails to pay the current charges in a timely fashion.  In Ms. Christmas’ case, PECO deemed her to have defaulted from the Commission-issued payment arrangement on December 22, 2008, after she failed to timely pay current charges in the amount of $125.84, from the bill issued November 25, 2008, and due December 17, 2008.  See PECO Exhibit 1.

Second, after deeming Ms. Christmas in default of the payment arrangement, PECO should have continued issuing her regular bills.  However, the electric bill issued on December 30, 2008 – the first bill issued by the Company after the BCS decision with a January 2009 due date – shows budget billing in the amount of $98.00.  Ms. Christmas was not on budget billing before the December 30, 2008 bill; however the BCS decision called for her to pay the special budget amount of $96.00 per month, which consisted of the regular budget amount of $26.00 per month, plus $70.00 per month towards the arrearages.  When asked to explain the $98.00 amount in Ms. Christmas’ bill, Mr. Conway stated: 

MR. GRUIN:
Can you explain again what that ninety-eight dollars is for?

MR. CONWAY:
It is initiated by the PUC from 11/4/08 to 12/29/08.  The customer was placed on budget billing….

Tr. 52-53.  

MR. CONWAY: 
The first bill on the budget bill[ing] was December 20th 2008 for ninety-eight dollars, that was just the budget billing amount for that particular bill.

JUDGE VERO:
And why not the seventy dollars?

MR. CONWAY:
Because since the November bill was not paid by the due date, that’s a requirement of the agreement, the system defaulted the agreement before that bill was issued, so when it was issued, it just reflected the budget billing amount, it didn’t reflect the agreement installment.

Tr. 96.  It appears, therefore, that PECO’s December 30, 2008 bill placed into effect the terms of the Commission-issued payment arrangement, but only partially.  If that is the case, then PECO’s bill fails to indicate that the budget billing has been initiated as part of the Company’s effort to effectuate the Commission-issued payment arrangement.  Unlike the January 30, 2009 and March 2, 2009 bills, the December 30, 2008 bill does not mention the Commission’s payment arrangement at all.  See Complainant Exhibits 2 and 6.

Third, PECO’s March 2, 2008 bill added further to Ms. Christmas’ confusion by showing current budget bill charges in the amount of $611.46.  See PECO Exhibit 1 and Complainant Exhibit 4.  This new budget bill amount was explained by Mr. Conway to be the sum of the current charges of $229.32 for the billing period covered by the March 2, 2009 bill, plus the sum of the budget billing deferred amounts from the December 30, 2008 bill and the January 30, 2009 bill, in the amount of $382.14.  

JUDGE VERO:
Okay.  Looking further down, March 2nd, 2009, the budget billing is $611.46.  Are payments updated every month?

MR. CONWAY:
Payments are updated every month, but the budget billing amounts are paid quarterly.

JUDGE VERO:
So this is for three months?

MR. CONWAY:
Yes. On March 2nd, at that time, the customer did not pay …

JUDGE VERO:
Then why does it say, “budget bill?”

MR.CONWAY:
The current charges of $229.32 were added to the deferred balance, so all it did was update the account with all the actual charges versus the budget billing.

Tr. 97.  Ms. Christmas testified that she had hoped that the Commission-issued payment arrangement would result in more manageable monthly payments to PECO.  However, seeing a “budget bill” amount of $611.46 in the context of a recently issued payment arrangement surprised Ms. Christmas.  See Tr. 27.  She testified that “I didn’t understand --- I couldn’t afford monthly amounts of seven hundred a month.”  Tr. 20.  Because Ms. Christmas made no payments in January, February and March of 2008, other than the $125.84 posted on January 2, 2009, the charges of $98.00, $59.00 and $611.46 continued to appear in her monthly bills until December of 2010, each under the description of “Budget Bill Charge From Previous Bill.” 
Ms. Christmas testified that she contacted PECO several times with questions about these budget billing charges, but she was never able to receive an understandable answer from PECO’s representatives.  The fact that Ms. Christmas works as a teacher for the Philadelphia School District, yet was unable to understand how her bills were calculated during the period December 2008 through March 2009, speaks unfavorably about PECO’s billing practices.  At the hearing, she argued that, had she been allowed to keep her Commission-issued payment agreement, her services would not have been terminated and it would have not been necessary for her to withdraw money from her retirement account to pay off the balance.  Tr. 29.   Although there is no certainty that Ms. Christmas would have satisfied the terms of the payment arrangement, hers is a valid argument.
A certificated public utility owes each customer adequate, efficient, safe and reasonable service:

§1501.
Character of service and facilities


Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public...

66 Pa. C.S. §1501.



The statutory definition of “service”
 is to be broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. Publ. Util. Comm’n, 654 A.2d 72 (Pa. Cmwlth. 1995).  What is “reasonable” will vary according to the circumstances.  In the present case, PECO’s internal accounting practices, as they apply to billing aspects of a Commission-issued payment arrangement, resulted in Complainant’s confusion and PECO’s failure to adhere to the terms of the payment arrangement.  Also, the sudden grouping of current charges with deferred budget billing charges from previous bills under the misnomer “budget billing” is in violation of the Commission’s “plain language” policy statement on billing.  These conclusions support the imposition of a civil penalty.



The Commission has adopted a policy statement setting forth the standards it will use in evaluating cases involving violations of the Public Utility Code.  

(c)
The factors and standards that will be considered by the Commission include the following: 

(1) Whether the conduct at issue was of a serious nature. When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty. When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty. 

(2) Whether the resulting consequences of the conduct at issue were of a serious nature. When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty. 

(3) Whether the conduct at issue was deemed intentional or negligent. This factor may only be considered in evaluating litigated cases. When conduct has been deemed intentional, the conduct may result in a higher penalty. 

(4) Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future. These modifications may include activities such as training and improving company techniques and supervision. The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered. 

(5) The number of customers affected and the duration of the violation. 

(6) The compliance history of the regulated entity which committed the violation. An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty. 

(7) Whether the regulated entity cooperated with the Commission’s investigation. Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty. 

(8) The amount of the civil penalty or fine necessary to deter future violations. The size of the utility may be considered to determine an appropriate penalty amount. 

(9) Past Commission decisions in similar situations. 

(10) Other relevant factors.
52 Pa. Code §69.1201.  These factors, relative to Ms. Christmas’ billing dispute claim, are examined below.

Respondent’s conduct at issue in this case, (i.e., the making of a Commission-issued payment arrangement conditional upon payment of current charges immediately preceding the effective date of the payment arrangement, deeming a customer to be in default of a payment arrangement before its effective date, deeming a payment arrangement to be in default but keeping some of its terms in place, and grouping current charges with deferred budget billing charges from previous bills under the misnomer “budget billing”) does not rise to the level of willful fraud or willful misrepresentation.  The conduct is administrative or technical in nature as it relates to the accounting representation of a Commission-issued payment arrangement.  The consequences were of a serious nature to the Complainant, who was left confused by the absence of the Commission’s payment arrangement terms from her bill due January 21, 2009, and then shocked by her March 2, 2009 bill, which reflected the terms of the payment arrangement but required her to pay $1,355.38, nearly double the amount due the previous month.  
There is no indication that PECO intended to confuse the Complainant or to misapply the terms of the Commission-issued payment arrangement.  PECO does not see its behavior as a problem to be addressed, and therefore, no mitigation was attempted.  It is reasonable to assume that all customers who receive a Commission-issued payment arrangement are treated in similar fashion by PECO.  PECO does not have a history of noncompliance with Commission directives.  PECO cooperated fully, as it does not see the behavior as problematic. The amount necessary to deter future violations is likely to be lower rather than higher, as PECO is likely to view a finding of inadequate service a mandate to revise its billing to include the amount that the customer would be charged immediately upon failing to make a timely payment for a payment arrangement.  I am unaware of other Commission decisions addressing this particular aspect of billing.



Therefore, I am assessing a $1,000.00 civil penalty upon PECO based on a finding of the three instances of inadequate service described above.  This amount shall be paid to the Commonwealth as required by the Public Utility Code, 66 Pa. C.S. § 3301.

(b) Service termination on November 10, 2010
During her testimony, Ms. Christmas challenged PECO’s procedures for terminating her electric service on November 10, 2010.  She testified that, when she returned home from work on November 10, 2010, her electric service was shut off and a big metal box was sitting on her front yard.  Tr. 25.  PECO had dug up her front yard in order to execute the shut off.  Id.  Ms. Christmas testified that, after the Company reconnected her service on November 12, 2010 upon receiving a medical certificate on her behalf, a $1,650.00 reconnection fee was added to her balance.  Tr. 25.  She stated that “I told them that they didn’t ask for access to my meter and I tried to dispute having to pay the $1,650, but they said because they had to dig my yard, that’s what they were charging me.”  Tr. 25. 
In response to Ms. Christmas’ testimony, Mr. Conway stated that PECO initiated termination procedures on Complainant’s account on April 6, 2010 for non-payment.  Between April 4, 2010, and November 10, 2010, the Company issued four (4) 10-day termination notices, each followed by the required 72-hour notices.  The first two termination notices, dated April 6, 2010 and June 1, 2010, respectively, “expired from the termination list” because PECO’s employees did not have access to Ms. Christmas’ meter and were unable to terminate the service.  The third termination notice, dated July 27, 1010, was not carried out because Complainant submitted a medical certificate on September 10, 2010.  The forth termination notice was issued on August 11, 2010, and the service was terminated underground on November 10, 2010.  PECO installed a splice box above ground on Complainant’s front yard so that any future terminations could be completed without underground digging.  Tr. 58-63, PECO Exhibit 2. 
Mr. Conway testified that on November 11, 2010, PECO received a medical certificate on Ms. Christmas’ behalf and restored her electric service on November 12, 2010.  Upon accepting the medical certificate, PECO charged a security deposit in the amount of $240.00 and a reconnection fee of $1,650.00 to Ms. Christmas’ account.  The reconnection fee of $1,650.00 was charged in compliance with PECO’s Commission-approved tariff for underground reconnection of service.  See Tr. 64-65, PECO Exhibits 1, 2 and 4.  Mr. Conway testified that underground termination is costly and that the Company performs it as a “last resort.”  Tr. 61-62.
Complainant argued that November 10, 2010 was not the first time that her electric service was terminated for nonpayment.  However, she testified that in those prior occasions PECO had completed the termination without underground digging and without charging her such a high amount in reconnection fees.  Tr. 93.  PECO responded that its 10-day termination notices include a list of potential reconnection charges, which include the $1,650.00 charge for underground reconnection.  Tr. 92-93.  However, Mr. Conway admitted that at no point in time did PECO inform Ms. Christmas that its facilities were underground and that any termination and reconnection of service would have to be completed underground, unless she gave PECO access to her residence and her meter.  Tr. 91-92.
Although PECO appears to have complied with the Commission’s regulations on termination notices, it has failed to provide Complainant with reasonable service under Section 1501 of the Public Utility Code.  66 Pa. C.S.A. § 1501.  Underground termination of services is, by PECO’s own admission, the most expensive type of termination for the Company, as well as the most expensive type of reconnection for the customer.  See PECO Exhibit 4
.  Despite failing to complete termination of service at Complainant’s property three consecutive times due to its inability to access the meter in Complainant’s residence, PECO did not contact Ms. Christmas to request access to the meter.  Instead, PECO repeatedly wasted resources and manpower by initiating termination procedures that went uncompleted, and ultimately by spending additional resources to terminate service through underground digging.  All of these expenses to the Company and to the Complainant could have been spared by simply contacting Ms. Christmas and informing her that she received electric service through underground facilities and thus she would incur charges for underground reconnection if she failed to give access to her meter to PECO employees for termination.  For the reasons stated above, I find that PECO has failed to provide Complainant with adequate customer service.  This conclusion supports the imposition of a civil penalty.  The Commission’s standards for evaluating cases involving violations of the Public Utility Code are examined below as they relate to PECO’s failure to provide reasonable service to Ms. Christmas during the termination of service procedures in November of 2010.  See 52 Pa. Code §69.1201 (c).
The conduct at issue is not serious in nature.  PECO simply relied on the administrative system set in place ignoring how ineffective it was and, ultimately, how unnecessarily expensive it turned out to be for the parties involved.  The resulting consequences of PECO’s conduct were serious as Ms. Christmas was charged a high reconnection fee, which could have potentially been avoided if PECO had provided her with information regarding the type of service she had at her property and the effect it had on PECO’s termination procedure.  The conduct was not intentional as the underground termination requires extensive resources from PECO and the Company could not have wasted these resources deliberately.
PECO does not see its behavior as a problem to be addressed, and therefore, no mitigation was attempted.  It is reasonable to assume that all customers who have underground service terminated for non-payment are treated in similar fashion by PECO.  PECO does not have a history of noncompliance with Commission directives.  PECO cooperated fully, as it does not see the behavior as problematic. 

I am unaware of other Commission decisions addressing this particular aspect of termination proceedings.  However, in Laura Maisch v. PECO Energy Company, Docket No. C-2009-2118649 (Opinion and Order entered May 26, 2011) the Commission held that PECO had failed to provide complainant with adequate customer service because it failed to provide adequate explanation of the billing specifics to the customer before the litigation process, even though PECO’s bills were not found to be in violation of the Commission’s regulations on bill format or the Commission’s “plain language” policy statement on billing.  The Commission imposed a $1,000.00 civil penalty upon the Company.  Such a steep penalty is not necessary in this case.  I believe that a civil penalty in the amount of $500 will be sufficient in deterring future violations by PECO.  This amount shall be paid to the Commonwealth as required by the Public Utility Code, 66 Pa. C.S. § 3301.
In addition, PECO shall issue Ms. Christmas a refund of $1,575.00, which represents the difference between the underground reconnection charge of $1,650.00 and the charge of $75.00 for reconnection at the meter.  See PECO Exhibit 2.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S.A. § 701.

2.
As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  
3.
To satisfy the burden of proof, the Complainant must demonstrate by a preponderance of the evidence that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990). 

4.
Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  

5.
The Commission's decision must be supported by "substantial evidence," which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere "trace of evidence or a suspicion of the existence of a fact" is insufficient.  Norfolk and Western Railway Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

6.
While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

7.
As a creature of legislation, the Commission possesses only the authority the state legislature has specifically granted to it in the Public Utility Code.  66 Pa. C.S. §§ 101, et seq.  
8.
The Commission’s jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1977).  
9.
Nothing in the Public Utility Code confers authority upon the Commission to award monetary damages.  See, DeFrancesco v. Western Pennsylvania Water Company, 453 A.2d 595 (Pa. 1982); Elkin v. Bell of Pa., 420 A.2d 371 (Pa. 1980); Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1977); Poorbaugh v. Pa. PUC, 666 A.2d 744 (Pa. Cmwlth. 1995).  

10.
Nothing in the Commission's statutes, regulations or orders gives the Commission the power to grant attorney fees in its proceedings. Edward Dugas v. PECO Energy Company, Docket No. Z-01417035, 2004 Pa. PUC LEXIS 50.

11.
The Commission requires a utility to provide reasonable and reliable service.  66 Pa. C.S. § 1501. 



12.
The statutory definition of “service” is to be broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. Publ. Util. Comm’n, 654 A.2d 72 (Pa. Cmwlth. 1995); 66 Pa. C.S. § 102 (definition of service).  
13.
The Complainant successfully carried her burden of proving that PECO had incorrectly applied the terms of the payment arrangement issued by the Commission’s Bureau of Consumer Services on Complainant’s behalf on December 8, 2008.

14.
The Complainant successfully carried her burden of proving that PECO’s grouping of current charges with deferred budget billing charges from previous bills under the misnomer “budget billing” violates the Commission’s “plain language” policy statement on billing.
15.
The Complainant failed to carry her burden of proving that PECO had incorrectly billed her for electric service at 250 S. Hirst Street, Philadelphia, PA 19139. 
16.
The Complainant successfully carried her burden of proving that PECO failed to provide her adequate customer service when it failed to inform her that PECO’s facilities serving her residence were located underground and that she would need to give PECO employees access to her residence and her meter if she wanted to avoid the substantial charge associated with termination of underground service.
17.
The formal Complaint is sustained, in part, and dismissed, in part, pursuant to the preceding Discussion and Conclusions.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the formal Complaint filed by Sue Christmas against PECO Energy Company at Docket No. F-2011-2273245 is sustained insofar as PECO’s failures to apply correctly the terms of the Commission-issued payment arrangement, to clearly distinguish in its bill the current charges from the budget billing charges, and to provide Complainant with adequate customer service, constitute inadequate service within the meaning of the Public Utility Code.



2.
That the formal Complaint filed by Sue Christmas against PECO Energy Company at Docket No. F-2011-2273245 is denied insofar as it disputes any PECO charges predating November 10, 2010.
3.
That the formal Complaint filed by Sue Christmas against PECO Energy Company at Docket No. F-2011-2273245 is sustained insofar as it disputes the reconnection of service charge in the amount of $1,650.00.


4.
That PECO Energy Company shall pay a civil penalty of $1,500.00 for providing inadequate service in failing to apply correctly the terms of the Commission-issued payment arrangement, to clearly distinguish in its bill the current charges from the budget billing charges, and to provide Complainant with adequate customer service, by certified check or money order, within twenty (20) days after service of the Commission’s order, forwarded and made payable to:

Pennsylvania Public Utility Commission

PO Box 3265

Harrisburg PA 17105-3265



5.
That, upon service of the Commission’s order in this case, PECO Energy Company issue a refund to the account of Sue Christmas in the amount of $1,575.00.


6.
That the Secretary mark this docket closed.
Dated:
October 5, 2012



___________________________________







Eranda Vero








Administrative Law Judge

� 	Mr. Shechtman appeared via telephone.


� 	$127.34 is the total sum of the late payment charges of $59.28 and $4.72 from the December 30, 2008 and January 30, 2009 bills, respectively, for the Service Address and the late payment charges of $63.34 from the 200 N. Robinson Street account.  See FoF # 11, 12, 18.  $63.34 plus $314.45 equals $377.79 which is the total amount transferred from the 200 N. Robinson Street account.  See FoF # 12.


� 	PECO Exhibit 1 clearly indicates that the due date for the bill issued on November 25, 2008 was December 17, 2008.  PECO Exhibit 1. 


� 	I believe this is a typo and the correct date should be “11/24/08,” which is the beginning of the billing period for the bill issued December 30, 2008.  See PECO Exhibit 1.


� 	$377.79 + $59.28 + $4.72 + $98.00 + $59.00 + $69.68 = $668.47.





� 	$668.47 + $5.77 + $69.68 + ($382.14 + $229.32) = $1,355.38.


� 	“Service.”  Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them, but shall not include any acts done, rendered or performed, or anything furnished or supplied, or any facility used, furnished or supplied by public utilities or contract carriers by motor vehicle in the transportation of voting machines to and from polling places for or on behalf of any political subdivision of this Commonwealth for use in any primary, general or special election, or in the transportation of any injured, ill or dead person, or in the transportation by towing of wrecked or disabled motor vehicles, or in the transportation of pulpwood or chemical wood from woodlots.  66 Pa. C.S. §102.  


� 	PECO Exhibit 4 is a copy of the Fourth Revised Page No. 25 of Supplement No. 35 to PECO -Tariff Electric PA. P.U.C. No. 4, which became effective April 1, 2012.  Mr. Conway testified that the reconnection fees for non-payment listed there are the same as those in effect in November of 2010.  Tr. 89-90.








PAGE  
27

