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						:
	v.					:		C-2012-2304915
						:
West Penn Power Company			:



INITIAL DECISION


Before
Elizabeth Barnes
Administrative Law Judge


HISTORY OF THE PROCEEDING


On, May 7, 2012, Robert Cowdrick (Complainant), pro se filed a formal Complaint (Complaint) against West Penn Power Company (West Penn or Respondent), with the Pennsylvania Public Utility Commission (Commission) at Docket No. C-2012-2304915.

Complainant avers there are charges for service not provided on his bill.  He contends West Penn began charging a Smart Meter Charge (SMC) twelve months ago at the rate of $1.50/month and the rate has been increasing steadily to a current charge of $4.95/month.  Complainant claims that the charge is “out of place” because: 1) it is made in advance of smart meters being provided; 2) that the Smart Meter program is on hold without a start date, and 3) any costs associated with providing this service are offset by the savings to West Penn from cutting out manual meter reading.  Additionally, Complainant claims the Smart Meter is a part of capital investment already covered in the charge for providing power.  Therefore, Complainant requests the Smart Meter charge be stopped and that he and all other customers affected by this be refunded all SMC charges with interest and that West Penn be precluded from restarting this practice.

On June 7, 2012, West Penn timely filed and served an Answer and New Matter along with Preliminary Objections.  The Answer admitted and denied various material facts in the Complaint.  West Penn denied that there are charges for services not provided.  West Penn states that Complainant has been billed for electric service at his service location in accordance with the service rates reflected in the Company’s current Commission-approved retail electric tariff on file with the Commission.  The charges include West Penn’s Smart Meter Technologies charge approved by the Commission.  West Penn admits that it began charging the Smart Meter Charge 12 months ago and that the charge has increased from $1.50/month to $4.95/month.  Although Respondent admits it does not currently have a smart meter for Complainant’s account, the Company’s smart meter program is being implemented in accordance with the Amended Joint Petition for Settlement of All Issues at Docket No. M-2009-2123951 and approved by Commission Order entered June 30, 2011.  

Respondent preliminarily objects on the grounds that the Complaint lacks legal sufficiency.  Respondent contends its actions are consistent with Pennsylvania law and requests the Complaint be dismissed.

In accordance with the Commission’s Rules of Administrative Practice and Procedure, Complainant’s answer to West Penn’s New Matter was due no later than June 27, 2012.  52 Pa.Code §§ 1.12(a), 1.56(a) (1) and (b), 5.101(d).  No Answer was filed and West Penn’s Preliminary Objections are ripe for a decision.


FINDINGS OF FACT

1.	Complainant is Robert Cowdrick whose service address is 12588 Old Pen Mar Rd., Waynesboro, PA 17268.

2.	Respondent is West Penn Power Company, an electric distribution company. 

3.	On May 7, 2012, Complainant filed a formal Complaint against West Penn Power Company.

4.	A timely Answer and New Matter and Preliminary Objections were filed by West Penn Power Company on June 7, 2012.

5.	Complainant did not file an Answer to New Matter or the Preliminary Objections.

DISCUSSION

Commission preliminary motion practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

The Commission’s regulations provide in pertinent part:

	(a)	A preliminary motion is available to participants.  The 			preliminary motion shall state specifically the grounds relied upon, 		the standing of the party and shall be limited to the following:
	
(1)	A motion questioning the jurisdiction of the 						Commission.

**************

(3)	Insufficient specificity of a pleading.

(4)	Legal insufficiency of a pleading.

52 Pa.Code § 5.101(a)(1);(3) and (4).

The Commission must act within, and cannot exceed its jurisdiction.  City of Pittsburgh v. PUC, 157 Pa. Super 595, 43 A.2d 348 (1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602(1967).  This Commission has discretion to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa. C.S. § 703(b)(, 52 Pa. Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law, the Commission need not hold a hearing  Lehigh Valley Power Comm. v. PUC, 128 Pa.Cmwlth. 259, 563 A.2d 548 (1989), Edan Transportation Corp. v. PUC, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993).  

Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa.PUC 24 (1988).

The Commission must view the complaint in the light most favorable to Complainant and should dismiss the complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (1994).

In the instant case, Complainant objects to the Smart Meter Charge on his bill and he requests the charges be stopped and that he be refunded.  West Penn responds that the circumstances leading to the imposition of the charge do not permit the removal of Complainant from the program, nor an ability to exempt him from the charges associated with the Plan.  

In its New Matter, West Penn argues it filed a Petition for Approval of Smart Meter Technology Procurement and Installation Plan on August 14, 2009 which proposed that smart meters be installed and the costs associated with the plan be recovered through a reconcilable adjustment clause called the Smart Meter Technologies Surcharge.  By Opinion and Order entered July 21, 2010, the Commission stayed its proceeding.  On March 9, 2011, West Penn filed an Amended Joint Petition for Settlement of All Issues at Docket No. M-2009-2123951.  The Commission approved the Amended Joint Petition for Settlement of All Issues on June 30, 2011.  On August 22, 2011, the Company submitted its compliance filing for the Smart Meter Technologies Surcharge tariff with a surcharge effective date of September 1, 2011 through December 31, 2011.  On December 21, 2011, the Company submitted its annual rate change to the Smart Meter Technologies Surcharge for the period of January 1 – December 31, 2012, Supplement No. 211 to Electric – Pa. PUC No. 39, in accordance with the surcharge rates specified in the Amended Joint Petition for Settlement of All Issues.   

West Penn’s references and summary of the procedural history of the Smart Meter charge are correct.  West Penn was required by law to submit smart meter plans and to implement them.  The costs for this deployment are recoverable from their customers.  The Commission-approved tariff to which West Penn cites has the force and effect of law, and West Penn must charge its customers using the approved terms.  66 Pa. C.S. § 1303.  The tariff does not exempt a customer from the Smart Meter plan or from paying the charge associated with it; therefore, neither Respondent nor the Commission may excuse Complainant from participation in the plan or from the charge used to pay for it. 

Therefore, I find Complainant has failed to state a claim upon which relief can be granted.  On the grounds of legal insufficiency, the Preliminary Objections shall be granted and the complaint dismissed. 
	

CONCLUSION OF LAW

1.	The Commission has jurisdiction over the subject matter of this case.

2.	West Penn’s costs for this deployment of its Smart Meter Plan are recoverable from its customers, including Complainant.  The Commission-approved supplements to tariffs have the force and effect of law, and West Penn must charge its customers using the approved terms.  66 Pa. C.S. § 1303. 

3.	Complainant Robert Cowdrick has failed to state a claim upon which relief can be granted.  

4.	The Complaint is legally insufficient.  52 Pa.Code § 5.101(a)(4).

5.	The face of the Complaint shows that the law will not permit recovery.


ORDER

THEREFORE,

IT IS ORDERED:

1.	That West Penn Power Company’s Preliminary Objections are hereby sustained. 

2.	That the Complaint filed by Robert Cowdrick against West Penn Power Company at Docket Number C-2012-2304915 is dismissed and the record marked closed.

		
Date:  October 31, 2012				______________________________
							Elizabeth Barnes
							Administrative Law Judge
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