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history of the proceeding

On February 13, 2012, Lamont Ricketts (Mr. Ricketts or Complainant) filed a formal Complaint (Complaint) against PECO Energy Company (Respondent, PECO or the Company) with the Pennsylvania Public Utility Commission (Commission) alleging that there are incorrect charges on his electric bill, and that PECO is either double billing him and the previous customer of record, or is violating Mr. Ricketts’ right of equal protection under the law.  As relief, Mr. Ricketts requests that any charges for service at 4160 West Girard Avenue be removed from his account and instead that they be split between the owner of that property, Maria Stead, and the previous and current account holder, Lawrence Leggett.
This formal Complaint is an appeal to the informal decision issued by the Commission’s Bureau of Consumer Services (BCS) at BCS Case No. 2922702.

On March 6, 2012, Respondent filed an Answer denying the material allegations of the Complaint.



A Hearing Notice dated March 20, 2012, notified the parties that an initial hearing was scheduled for Thursday, May 30, 2012, at 2:00 p.m.  

A Prehearing Order was issued on April 19, 2012, advising the parties of the date and time of the scheduled hearing and informing them of the procedures applicable to this proceeding.  

The hearing convened as scheduled.  Lamont Ricketts appeared pro se, and testified on behalf of the Complaint.  In addition, Complainant sponsored two (2) exhibits which were admitted into the record.  Benjamin L. Shechtman, Esq., represented the Respondent, and presented the testimony of Richard Conway, a regulatory assessor in charge of investigating and resolving informal and formal complaints filed with the Commission.  The Respondent also sponsored ten (10) exhibits, all of which were admitted into the record.  The Respondent was instructed to provide digital copies of PECO Exhibit 10, which consisted of an audio recording of Complainant’s call to PECO to request service on August 8, 2011.  The Respondent was also instructed to submit digital copies of any other recorded telephone calls from the Complainant to the Respondent made the week before August 8, 2011.  If no recordings were found, PECO was instructed to provide relevant information regarding any telephone calls made to the Company by the Complainant during the same period of time.  The Respondent was directed to submit the results of its investigation as a late-filed exhibit by June 8, 2012.  The Complainant was instructed that any objections to the late-filed exhibit were due, in writing, no later than June 18, 2012.  Tr. 71-79.
By cover letter dated June 8, 2012, PECO submitted the digital copies of PECO Exhibit 10.  PECO did not file any late-filed exhibit, nor did it inform me of the results of its investigation concerning the calls that the Complainant claimed to have made on the week before August 8, 2011.

The hearing resulted in a transcript of 82 pages, and the record closed upon its receipt on June 21, 2012.

FINDINGS OF FACT

1.
The Complainant is Lamont Ricketts, whose current address is 1947 East Orleans Street, Philadelphia, PA 19134.

2.
The Respondent is PECO Energy Company.

3.
From 1995 to January of 2012, Complainant lived at 4160 West Girard Avenue, Philadelphia, PA (Service Address).  Tr. 12-14.

4.
Although the Service Address housed several tenants, the property was reported to PECO as being a single family dwelling with one customer of record.  Tr. 33, 49.

5.
Before August 8, 2011, Lawrence Leggett was the customer of record with PECO for the Service Address.  Tr. 8, 35.

6.
On or about August 8, 2011, PECO issued a termination notice to Lawrence Leggett due to non-payment of an outstanding balance for the Service Address.  Tr. 33, 57.  

7.
During the period July 16, 2011 to August 8, 2011, Complainant was the customer of record for electric service at 2156 North Dover Street, Philadelphia, PA, under Account No. 0111130146.  Tr. 24, PECO Exhibit 3.
8.
On August 8, 2011, Complainant contacted PECO and requested “direct transfer of electric service from one property to another,” i.e. from 2156 North Dover Street to 4160 West Girard Avenue.  Tr. 20-21, 27, PECO Exhibit 10.
9.
On August 8, 2011, PECO finalized Complainant’s account for 2156 North Dover Street.  The outstanding balance on that account was $155.59.  Tr. 24, PECO Exhibit 10.

10.
Also in August 8, 2011, PECO created a new account in Mr. Ricketts’ name for service at the Service Address.  PECO Exhibit 10.

11.
Complainant was billed for service to the Service Address from August 8, 2011 to September 19, 2011, when Lawrence Leggett applied to PECO to have electric service placed again under his name.  Tr. 36.
12.
Mr. Ricketts was the only person that PECO billed for charges incurred at the Service Address during the period August 8, 2011 to September 19, 2011.  Tr. 32, 43.

13.
In general, when a customer who has an outstanding balance with PECO applies for service, the Company requires the applicant to pay the balance in full or through a payment arrangement.  Tr. 43.

14.
On September 20, 2011, PECO issued a final bill for $640.97 to Complainant for service at the Service Address.  This bill included Complainant’s outstanding balance of $155.59 from the 2156 North Dover Street account.  PECO Exhibit 1.

15.
If an existing account is finalized because a new applicant has resumed responsibility for service at a particular address, the Company issues a letter to the existing customer to make him aware of the change.  Also, the customer receives a final bill informing him that his account with PECO has been closed.  Tr. 42.  
16.
On December 30, 2011, Complainant requested electric service at 1947 E. Orleans Street, Philadelphia, PA.  Tr. 24, PECO Exhibit 1.
17.
Also on December 30, 2011, Complainant filed an informal complaint with the Commission’s BCS at BCS Case No. 2922702 disputing the balance from the Service Address.  Tr. 31, PECO Exhibits 1, 8.
18.
On January 5, 2012, PECO established an account for service at 1947 E. Orleans Street address.  The outstanding balance of $659.77
 was transferred to the new account.   Tr. 28, PECO Exhibits 1, 4.
19.
On January 31, 2012, BCS issued its informal decision at BCS Case No. 2922702 dismissing Complainant’s claim that the then current customer of record at the Service Address had assumed responsibility for the balance that accrued in the name of the Complainant.  BCS held that the Complainant was responsible for the balance that accrued in his name at the Service Address.  Tr. 31, PECO Exhibit 8.
20.
After concluding that Complainant was a level 1 income customer, BCS established a payment arrangement for Complainant at BCS Case No. 2922702.  The Complainant was required to pay the special budget amount of $107.00 per month, which consisted of the regular budget amount of $92.00 per month, plus $15.00 per month towards the arrearages.  Tr. 31, PECO Exhibit 8.

21.
Mr. Ricketts made monthly payments in compliance with the terms of the Commission-issued payment arrangement until he received a Low Income Home Energy Assistance Program (LIHEAP) grant in the amount of $711.00 on May 3, 2012.  Tr. 28-29, PECO Exhibit 1.
22.
PECO applied $604.28 of the LIHEAP grant to Mr. Ricketts’ remaining balance from the Commission-issued payment arrangement.  Id.
23.
Mr. Ricketts is now current in his account with PECO and has a credit of $116.81 with the Company which will be applied to future bills.  PECO Exhibit 1.

DISCUSSION

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission's decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  



While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

At the hearing, Mr. Ricketts claimed that the Company had engaged in unfair business practices by forcing him to take electric service at the Service Address under his name.  Tr. 7.  In particular, the Complainant stated that, pursuant to his agreement with the owner of the Service Address, he was not responsible for paying for electricity usage at the Service Address.  Tr. 14.  Instead, during the period November 2010 through August 2011, Lawrence Leggett was PECO’s customer of record for the Service Address.  Tr. 9.  However, on or about August 8, 2011, a termination notice was delivered at the Service Address due to nonpayment of an outstanding balance.  Tr. 14.  Mr. Ricketts testified that he contacted PECO to inquire about the termination notice and the Company informed him that because he was living at the Service Address he was responsible for the bill.  Tr. 13, 14.  He stated that he “had no choice” but to take the electric service under his name in order to prevent service from being terminated at the Service Address.  Tr. 14.  
Next, Mr. Ricketts claimed that PECO had engaged in double billing.  Tr. 43.  He reached this conclusion because the Company requires its customers to pay the outstanding balance before restoring service that has been terminated due to nonpayment.  Tr. 10-11.  In particular, Mr. Ricketts testified that electric service at the Service Address remained in his name from August 8, 2011, to September 19, 2011, when it was put back on Mr. Leggett’s name.  Tr. 36.  Mr. Ricketts believes that PECO is holding both him and Mr. Leggett responsible for the charges accumulated during the period August 8 to September 19, 2011, because the Company put the service back in Mr. Leggett’s name, but did not remove those charges from Mr. Ricketts’ account.  Tr. 11.
Mr. Ricketts argued that, in the alternative, if PECO did not hold Mr. Leggett responsible for the outstanding balance in connection with the Service Address (including the electricity charges accumulated during the period August 8 to September 19, 2011), then the Company had “[violated my equal protection rights, by allowing him to get away with something that they wouldn’t allow me to get away with.”  Tr. 10-11, 44-45.
Finally, Mr. Ricketts claimed that the Company had acted improperly in removing electric service from his name on September 19, 2011, “without my knowing it, and without my being in default, or requesting it out of my name or for non-payment.”  Tr. 7. 
In response to Mr. Ricketts’ claim that PECO had forced him to become the customer of record for electric service at the Service Address during the period August 8, 2011 to September 19, 2011, PECO’s witness, Mr. Conway testified that on August 8, 2011, Complainant contacted PECO and requested that service at the Service Address be put under his name.  More specifically, Mr. Conway testified that during the period July 16, 2011 to August 8, 2011, Complainant was the customer of record for electric service at 2156 North Dover Street, Philadelphia, PA, under Account No. 0111130146.  Tr. 24, PECO Exhibit 3.  However, on August 8, 2011, Complainant contacted PECO and requested “direct transfer of electric service from one property to another,” i.e. from 2156 North Dover Street to 4160 West Girard Avenue.  Tr. 20-21, 27, PECO Exhibit 10.  On August 8, 2011, PECO finalized Complainant’s account for 2156 North Dover Street, and transferred the outstanding balance of $155.59 for the Dover Street account to Mr. Ricketts’ new account for the Service address.  Tr. 24, PECO Exhibits 1 and 10.  Complainant was billed for service to the Service Address from August 8, 2011 to September 19, 2011, when Lawrence Leggett applied to PECO to have electric service placed again under his name.  Tr. 36.  PECO’s position is that Mr. Ricketts is responsible for the service billed to the Service Address during that time frame.  Tr. 21, PECO Exhibit 1.

With regard to Complainant’s claim of double billing, Mr. Conway explained that because Mr. Leggett is not a party in this case the Company was not at liberty to discuss his account history with PECO; however, he testified that when a customer who has an outstanding balance with PECO applies for service, the Company requires the applicant to pay the balance in full or through a payment arrangement.  Tr. 43.  Mr. Conway also testified that the Complainant was the only person that PECO billed for charges incurred at the Service Address during the period August 8, 2011 to September 19, 2011.  Tr. 32, 43.  “Nobody else was billed for service at that address during that period.  No one else was responsible for that period.”  Tr. 43.

Concerning Complainant’s claim that service was “forced” out of his name on September 19, 2011, without his knowledge, Mr. Conway testified that it was Mr. Leggett’s application to resume electric service at the Service Address under his name that caused the Company to remove the service from Mr. Ricketts’ name on September 19, 2011.  Tr. 41.  He further explained that the Complainant would have been informed of the service removal soon after the change.  If an existing account is finalized because a new applicant has resumed responsibility for service at a particular address, the Company issues a letter to the existing customer to make him aware of the change.  Also, the customer receives a final bill informing him that his account with PECO has been closed.  Tr. 42.  

Upon review of the record in this matter, I conclude that Complainant has failed to carry his burden of proving that Respondent has committed or omitted an act in violation of a Commission statute, regulation or order.  First, PECO’s Exhibit 10 clearly proves that on August 8, 2011, Complainant called the Respondent and requested that service at the Service Address be put under his name.  Complainant claimed that he made other calls to PECO in the days immediately preceding August 8, 2011, which lead him to believe that he had no choice but to assume electric service in his name in order to avoid termination of service at the Service Address.  Tr. 46, 60-61.  PECO did not produce proof of the existence or absence of such calls, despite my order that PECO conduct an investigation on the content of these calls, if indeed such calls were made by the Complainant, and submit the results as a late-filed exhibit.  Tr. 61-62, 71-79.  Nevertheless, even if the Complainant called the Respondent in the days before August 8, 2011, and was instructed by a PECO representative to place electric service under his name, this is hardly proof of coercion on the part of PECO.  The termination notice that prompted Mr. Ricketts into action was appropriately addressed to Mr. Leggett.  Tr. 57.  When asked why he didn’t let Mr. Leggett respond to the termination notice, Mr. Ricketts replied “I spoke to him about it and I don’t want to get into a fight with him about it.  And I don’t think that it’s my responsibility to confront him about $600, or say you are going to give me $600.  No, I don’t think that’s not my responsibility.”  Tr. 57-58.  While Mr. Ricketts’ actions were prompted by the dire circumstances created by Mr. Leggett’s failure to pay an outstanding balance and the failure of the owner of the Service Address to report the property as a multi–unit dwelling, the fact remains that on August 8, 2011, Mr. Ricketts requested that service be put under his name.
Second, Complainant failed to show that PECO had held both him and Mr. Leggett responsible for charges accumulated during the period August 8, 2011 through September 19, 2011.  While he insisted that the owner of the Service Address had paid the outstanding balance in order for Mr. Leggett to get service again placed under his name on September 19, 2011, it is not clear why he believes that that outstanding balance was not limited to Mr. Leggett’s balance accumulated until August 8, 2011, but that it includes the period August 8, 2011 to September 19, 2011.  He failed to show any evidence that either Mr. Leggett or the owner of the Service Address had assumed responsibility at any point in time for the charges accrued during the period August 8, 2011 to September 19, 2011.

Furthermore, Mr. Ricketts undermines the evidentiary weight of his own assertions about double billing when he argues that, in the alternative, if PECO did not hold Mr. Leggett responsible for the outstanding balance in connection with the Service Address (including the electricity charges accumulated during the period August 8 to September 19, 2011), then the Company has “violated his equal protection rights,” allegedly by applying different requirements to him than to Mr. Leggett.  Tr. 44-45.  There is no indication that Mr. Ricketts was held responsible for the outstanding balance accumulated prior to August 8, 2011, when Mr. Leggett was the customer of record for the Service Address, and PECO’s witness testified that the Complainant was the only person that PECO billed for charges incurred at the Service Address during the period August 8, 2011 to September 19, 2011.  Tr. 32, 43, PECO Exhibit 4.  Therefore, both Mr. Leggett and Mr. Ricketts were billed strictly for electric charges incurred during the periods of time when each was the customer of record for the Service Address, and nothing else.  The Company followed the same billing practices with Mr. Ricketts as with Mr. Leggett in compliance with Commission statutes, regulations and orders.
Finally, I find that Mr. Ricketts’ claim that PECO arbitrarily and without his knowledge removed service from his name on September 19, 2011, to be baseless.  The Company removed the service from Mr. Ricketts’ name as a result of Mr. Leggett’s application to resume electric service at the Service Address under his name.  In addition to a letter sent by the Company to inform the Complainant of its action, the finalization of the account would have been obvious on Complainant’s next bill.
For the reasons stated above, the formal Complaint of Lamont Ricketts against PECO Energy Company at Docket No. F-2012-2288491 is dismissed in its entirety.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S.A. § 701.

2.
As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  
3.
To satisfy the burden of proof, the Complainant must demonstrate by a preponderance of the evidence that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990). 

4.
Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  

5.
The Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

6.
Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  



7.
While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

8.
The Complainant failed to carry his burden of proving that PECO had inappropriately billed him for electric service at 4160 W. Girard Avenue, Philadelphia, PA during the period August 8, 2011 to September 19, 2011, or that PECO’s billing practices had violated his equal protection rights.
9.
The formal Complaint is dismissed pursuant to the preceding Discussion and Conclusions.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the formal Complaint filed by Lamont Ricketts against PECO Energy Company at Docket No. F-2012-2288491 is dismissed.

2.
That the Secretary mark this docket closed.
Dated:
October 19, 2012



________________________________ 







Eranda Vero








Administrative Law Judge
� 	The transferred balance of $659.77 included late payment charges in addition to the final balance of $640.97.  PECO Exhibits 1 and 4.
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