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PENNSYLVANIA PUBLIC UTILITY COMMISSION



Michael H. and Joanne E. Kay				:
							:		
	v.						:		C-2011-2272850
							:
PECO Energy Company				:



INITIAL DECISION


Before 
David A. Salapa
Administrative Law Judge


INTRODUCTION


The customers filed this complaint against the utility alleging that the utility failed to repair or replace a utility pole and thus prevent an electrical surge that damaged their appliances.  This decision denies the complaint because the customers failed to demonstrate that the utility had notice of the condition of the pole prior to the occurrence of the electrical surge.

HISTORY OF THE PROCEEDING


On November 7, 2011, Michael H. and Joanne E. Kay (Complainants) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent).  The complaint alleges that on August 21, 2011, at approximately 3:00 p.m., an electrical surge occurred at the Complainants’ house.  The electrical surge caused the Complainants’ television to explode.  In addition, the electrical surge damaged the Complainants’ refrigerator and water dispenser.

According to the complaint, the Complainants discovered that on the same day that the electric surge occurred, an electric wire had fallen onto the road where the Complainants’ house is located.  The complaint alleges that the previous day the pole where the wire had been attached was struck by an automobile.  After being struck, the pole leaned away from the road.  The complaint asserts that the damaged pole stretched the wire and caused it to snap, causing the electric surge that damaged the Complainants’ appliances.  The complaint contends that, had the Respondent repaired the pole and the wire in a timely fashion, their appliances would not have been damaged.  The complaint requests that the Commission direct the Respondent to reimburse the Complainants for the loss of their refrigerator, television and water dispenser.

The Respondent filed an answer with new matter on December 6, 2011.  The answer admits that the Respondent provides electric service to the Complainants at the address set forth in the complaint.  The answer denies that the Complainants experienced an electric surge as a result of a damaged pole.  Rather, the answer contends that the power surge was the result of a storm that affected approximately 44,000 customers.  The answer also points out that the Commission lacks the authority to award damages to the Complainants to compensate them for the loss of their appliances.

The new matter alleges that the Complainants are seeking compensation for the loss of their appliances.  The new matter argues that the Commission lacks the authority to award damages.  The answer with new matter requests that the Commission dismiss the complaint.

By hearing notice dated June 7, 2012, the Commission scheduled a telephonic hearing for this matter on July 24, 2012 at 10:00 a.m. and assigned the case to me.  I issued a prehearing order on June 8, 2012, addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.

I convened the initial hearing as scheduled on July 24, 2012.  One of the Complainants, Michael H. Kay appeared pro se.  Shawane E. Lee, Esquire represented the Respondent.  Mr. Kay stated that he had suffered a detached retina and had undergone surgery to repair the retina the previous Thursday.  N.T. 5.  As a result of the surgery, he was not able to read documents and there was no one present to help him present the Complainants’ case.  He requested that I continue the hearing and Ms. Lee stated that the Respondent did not object to the continuance.  N.T. 6.  I continued the hearing and informed Mr. Kay that since the complaint was in both his and his wife’s name, she could assist him in presenting their case.  N.T.  7.  I also informed Mr. Kay that the Commission lacked the authority to compensate him for the loss of his appliance or award damages.  N.T. 8-9.

By hearing notice dated July 25, 2012, the Commission scheduled a telephonic hearing for this matter on September 27, 2012 at 10:00 a.m.

I conducted the hearing as scheduled on September 27, 2012.  One of the Complainants, Mr. Kay, appeared pro se, and presented testimony.  In addition, the Complainants’ daughter, Jodi Kay, presented testimony on their behalf.  Shawane Lee, Esquire represented the Respondent, which presented two witnesses who sponsored eight exhibits that I admitted into the record.  The initial hearing resulted in a transcript of 109 pages.  The record closed on October 16, 2012, the date the transcript was filed with the Secretary’s Bureau.  For the reasons set forth below, I will deny the complaint.

FINDINGS OF FACT

		1.	The Complainants are Michael H. and Joanne E. Kay.

		2.	The Respondent is PECO Energy Company.

		3.	The Complainants reside at 2744 Audubon Road, Audubon, Pennsylvania.  N.T. 16.

4.	Mr. Kay was at home on August 21, 2011 at about 3:00 p.m. and it was windy and overcast.  N.T. 17.

5.	The lights in the Complainants’ residence dimmed then became bright again.  N.T. 17.

6.	The television set exploded at the same time.  N.T. 17.

7.	The Complainants’ refrigerator and water dispenser also stopped working.  N.T. 18-19.

8.	Shortly after the television exploded, Mr. Kay left the house and drove on Audubon Road in order to determine what had happened.  N.T. 18-19.

9.	Approximately a quarter of a mile from the Complainants’ house Mr. Kay discovered that the fire department had the road blocked.  N.T. 18-19.

10. 	The following day Mr. Kay discovered from the police department that an electric line had fallen onto the road.  N.T. 20.

11.	Mr. Kay contacted the Respondent at its toll free number.  N.T. 19-20.

12.	The information provided to him by the Respondent indicated that there was a problem on Audubon Road.  N.T. 20.

		13.	After the Complainants’ service was restored, Mr. Kay drove on Audubon Road to where the wire had fallen previously.  N.T. 21-23.

		14.	Mr. Kay observed that the pole carrying the wire was “in strands”.  N.T. 21, 23.
		
		15.	Mr. Kay also observed that the pole was leaning at a twenty five to thirty degree angle away from the road.  N.T. 22-23.

		16.	The pole had been damaged prior to August 21, 2011.  N.T. 22, 23.

17.	Approximately two weeks after the events of August 21, 2011, the pole was braced.  N.T. 22, 24.

18.	In June 2012, the pole was replaced.  N.T. 22-23.

DISCUSSION

		The Complainants in this proceeding have the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Co. of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  The Complainants must establish their case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  To meet their burden of proof, the Complainants must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In this case, the Complainants contend that the Respondent provided unreasonable service by failing to prevent the electric surge that damaged their appliances and by failing to reimburse them for their damaged appliances.
		
I will address a preliminary matter before addressing the merits of the Complainants’ complaint.  The complaint requests that the Commission direct the Respondent to reimburse the Complainants for the loss of their appliances.  I informed Mr. Kay that the Commission lacks the authority to issue such an order.  N.T. 8-9.

Although it has general jurisdiction over the rates and services of public utilities operating in Pennsylvania, the Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly contained in the Public Utility Code.  The Public Utility Code simply does not grant the Commission the authority to award damages in this case.  There is no question that the Commission lacks authority to award damages.  Terminato v. Pa. National Insurance Co., 645 A.2d 1287 (Pa. 1994); Elkin v. Bell Tel. Co. of Pa., 420 A.2d 371 (Pa. 1980); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977); Ostrov v. I.F.T., Inc., 586 A.2d 409 (Pa. Super. 1991); Poorbaugh v. Pennsylvania Public Utility Commission, 666 A.2d 744 (Pa. Cmwlth. 1995).

The Commission has jurisdiction over complaints alleging unreasonable public utility service.  However, even if the facts alleged in the Complainants’ complaint constituted unreasonable service, in violation of the Public Utility Code or Commission regulations, the Commission could not award the damages requested by the Complainant.  If the Commission were to determine that the Respondent provided unreasonable service to the Complainant, the Commission has the authority to impose a civil penalty, payable to the Commonwealth,  pursuant to 66 Pa. C.S. §3301.

Having addressed the Commission’s lack of authority to award damages, I will now address the Complainants’ allegations of unreasonable service set forth in their complaint.  The Complainants contend that the Respondent provided inadequate or unreasonable service by failing to prevent the electric surge that damaged their appliances and failing to reimburse them for the damaged appliances.  I will address each of these contentions in turn.

The statute at 66 Pa. C.S. §1501 governs any allegations of unreasonable or inadequate service.  Pursuant to 66 Pa. C.S. §1501, the Commission has original jurisdiction over the reasonableness and adequacy of public utility service.  Elkin v. Bell Telephone Co., 372 A.2d 1203 (Pa. Super. 1977) aff’d 420 A.2d 371 (Pa. 1977); Behrend v. Bell Telephone Co., 243 A.2d 346 (Pa. 1968).  As a general proposition, neither the Public Utility Code nor the Commission’s regulations require public utilities to provide constantly flawless service.  The Public Utility Code at 66 Pa. C.S. §1501 does not require perfect service or the best possible service but does require public utilities to provide reasonable and adequate service.  Analytical Laboratory Services, Inc. v. Metropolitan Edison Co., Docket No. C-2006608 (Order entered December 21, 2007); Emerald Art Glass v. Duquesne Light Co., Docket No. C-00015494 (Order entered June 14, 2002); Re: Metropolitan Edison Co., 80 PAPUC 662 (1993).
The Complainants claim that the Respondent provided unreasonable service by failing to prevent the electric surge that damaged their appliances.  In support of their claim, Mr. Kay testified that he was at home on August 21, 2011 at about 3:00 p.m. and it was windy and overcast.  N.T. 17.  The lights in his residence dimmed then became bright again.  When this occurred the television set exploded and the power went out.  N.T. 17.  Mr. Kay subsequently discovered that their refrigerator and a water dispenser had stopped working.  N.T. 18-19.

Mr. Kay testified that shortly after his television exploded, he left the house and drove on Audubon Road in order to determine what had happened.  N.T. 18-19.  Approximately a quarter of a mile from his house he discovered that the fire department had the road blocked.  N.T. 18-19.  The following day, he discovered from the police department that an electric line had fallen onto the road.  N.T. 20.

Mr. Kay returned home and contacted the Respondent at its toll free number.  N.T. 19-20.  The information provided to him indicated that there was a problem on Audubon Road.  N.T. 20.

After the Complainants’ service was restored, Mr. Kay drove on Audubon Road to where the wire had fallen previously.  Mr. Kay observed that the pole carrying the wire was “in strands”.  N.T. 21, 23.  He also observed that the pole was leaning at a twenty five to thirty degree angle away from the road.  N.T. 22-23.  Because the pole was splintered near the base and leaning away from the road, Mr. Kay concluded that the pole had been hit by an automobile.  Mr. Kay testified that the pole had been damaged prior to August 21, 2011, but was unsure about when the damage had occurred.  N.T. 22-23.  Mr. Kay testified that he contacted the Respondent to report the condition of the pole.  N.T. 22.

Approximately two weeks after the events of August 21, 2011, the pole was braced.  N.T. 22, 24.  In June 2012, the pole was replaced.  N.T. 22-23.

Jodi Kay, the Complainants’ daughter, corroborated Mr. Kay’s testimony regarding the events that occurred on August 21, 2011.  N.T. 44-46.  She also observed that the pole was subsequently braced, then replaced.  N.T. 46-47.

Mr. Kay stated that the leaning pole caused the wire attached to the pole to stretch and break, causing the electric surge that damaged his appliances.  N.T. 22.  According to Mr. Kay, had the Respondent replaced the pole prior to August 21, 2011, the electric surge would never have occurred and his appliances would not have been damaged.  N.T. 24-26.

On cross-examination, Mr. Kay stated that stereo components that were plugged into a surge protector using the same outlet as the television were undamaged.  N.T. 34-36.  Mr. Kay admitted that he had received $1,700 from his homeowners insurance for the damaged appliances.  N.T. 36.  Mr. Kay explained that the amount he received from his home owners insurance was less than what he had paid for the appliances.  N.T. 36.  In addition, the $1,700 amount was the net amount after subtracting the $500 deductible on his homeowner’s policy.  N.T. 36.

In response, the Respondent, called Eugene Pidlaoan, the Respondent’s electric engineer for Bucks and Montgomery Counties.  N.T. 49-50.  According to the Respondent’s records, there was lightning storm on August 21, 2011 that caused a loss of electric service to 43,802 customers.  N.T. 50-51, PECO Ex. 1.

The Respondent’s records indicate that the August 21, 2011 storm damaged the Betzwood 341 circuit.  N.T. 53, PECO Ex. 1A.  At 4:23 p.m. a dispatcher reported that the circuit breaker for the Betzwood 341 circuit had been tripped.  These records further indicate that at 7:16 p.m., the Respondent’s trouble men discovered that the A phase primary wire for Betzwood 341 circuit had fallen onto Audubon Road.  N.T. 53, 56, PECO Ex. 1A.  The A phase primary wire for the Betzwood circuit carries 34,000 volts.  N.T. 58.

According to Mr. Pidlaoan, the Betzwood 341 circuit is a 34,000 volt distribution circuit located on poles on Audubon Road ten feet above the Audubon 004 circuit that supplies electric service to the Complainants’ house.  N.T. 61.  When the A phase primary wire for the Betzwood 341 circuit came down it apparently came in contact with the Audubon 004 circuit, causing a surge.  N.T. 61-62.

Mr. Pidlaoan did not find any records of a pole on Audubon Road being struck.  N.T. 70-73.  Similarly, Mr. Pidlaoan found no records of maintenance being performed on a pole on Audubon Road.  N.T. 72-73.

The Respondent also called Richard Conway, a regulatory assessor.  Mr. Conway stated that the Complainants filed a claim form that was received by the Respondent on August 31, 2011, for compensation for their damaged appliances.  N.T. 88, PECO Ex. 2.  Mr. Conway indicated that the claim form from the Complainants contained no information about a pole on Audubon Road being struck.  N.T. 88.  The claim form stated that the Complainants’ power went off during a storm and damaged the Complainants’ appliances.  N.T. 88.

Mr. Conway testified that the Respondent denied the Complainants’ claim based on the Respondent’s tariff.  N.T. 88-89.  The Respondent’s tariff provides that it is not liable for storm related damages.  N.T. 89-90, PECO Ex. 5.  By letter dated September 28, 2012, the Respondent notified the Complainants that their claim was denied.  N.T. 89, PECO Ex. 3.  The Respondent’s records indicate that it confirmed the denial by telephone and suggested that the Complainants contacted their homeowner’s insurance carrier.  N.T. 90, PECO Ex. 4.

Mr. Conway provided a copy of the tariff section 12.1.  PECO Ex. 5.  According to Mr. Conway, tariff section 12.1 provides that the Respondent is under no obligation to compensate the Complainants for the loss of their appliances.  N.T. 90, PECO Ex. 5.  The Respondent’s tariff at section 12.1 states that the Respondent is not liable for damages due to storms or any other cause beyond its control.  N.T. 90, PECO Ex. 5.

Mr. Conway also provided a copy of the Respondent’s report of the Complainants’ informal complaint filed with the Commission’s Bureau of Consumer Services (BCS) at BCS No. 2894350.  N.T. 95, PECO Ex. 6.  The Complainants’ informal BCS complaint requested that they be reimbursed for the damages they incurred as a result of a power surge.  N.T. 95, PECO Ex. 6.  The Respondent received a decision from BCS on October 24, 2011, denying the Complainants’ reimbursement request and closing the case.  N.T. 95-96, PECO Ex. 7.

Mr. Conway testified that he reviewed the Respondent’s records and found no records that any customer contacted the Respondent regarding the pole on Audubon Road being struck, repaired or replaced.  N.T. 96-99.  Mr. Conway observed that not all poles in the Respondent’s service territory are owned by the Respondent.  N.T. 102.  Some poles are owned by Verizon and the Respondent would have no records of the pole being replaced.  N.T. 102.

The Complainants contend that the Respondent provided unreasonable service by failing to prevent the electric surge that caused damage to their appliances.  After reviewing the above evidence, I conclude that the Complainants have failed to establish by a preponderance of the evidence that the Respondent provided inadequate or unreasonable service by failing to prevent the electric surge that caused damage to their appliances.  The Respondent’s conduct in this case did not violate Commission regulations or the Public Utility Code.  The Respondent provided reasonably reliable service under the circumstances.

The Commission’s regulations at 52 Pa. Code §§57.191-57.198 set forth reliability standards for electric utilities, like the Respondent, operating in the Commonwealth.  These regulations set forth performance standards, reporting requirements and maintenance and inspection standards that electric utilities, like the Respondent, must meet in order to provide reasonable, reliable service.

The regulation at 52 Pa. Code §57.198 establishes inspection and maintenance standards for electric utilities operating in the Commonwealth in order to provide reasonably reliable electric service.  The regulations at 52 Pa. Code §57.198(n)(2) and (3) require an electric utility to periodically inspect its distribution poles at least every twelve years and to replace any poles that show dangerous conditions within thirty days.  The regulations at 52 Pa. Code §57.198(n)(4) and (5) require an electric utility to inspect its distribution lines at least every two years and to replace any lines that affect the integrity of the circuits within thirty days.  The regulation at 52 Pa. Code §57.198(n)(6) requires an electric utility to inspect its transformers at least every two years.  The regulation at 52 Pa. Code §57.198(n)(8) requires an electric utility to inspect its reclosers at least every eight years.

The purpose of these regulations is to require that electric utilities, like the Respondent, take proactive measures to minimize service interruptions such as the August 21, 2011 incident.  There is no evidence in the record that the Respondent has failed to undertake the proactive measures set forth in these regulations.

The Complainants contend that the Respondent should have gone beyond the requirements of the Commission’s regulations at 52 Pa. Code §57.198.  According to the Complainants, the pole located on Audubon Road was dangerous and should have been replaced immediately by the Respondent.  Mr. Kay described the base of the pole as splintered and the pole itself leaning away from the road.  The Complainants theorize that the leaning pole on Audubon Road caused a wire attached to the pole to break and fall onto the line supplying electricity to their house, causing the electric surge that damaged their appliances.  According to the Complainants, had the Respondent replaced the pole prior to August 21, 2011, the electric surge would never have occurred and their appliances would not have been damaged.

The Respondent contends that it was never notified that the pole had been damaged and was leaning.  The Respondent argues that since it never was notified about the condition of the pole, it cannot be held responsible for replacing it.  The Respondent also questions whether it actually owns the pole.

Assuming that the Complainants’ theory is correct that the leaning pole pulled the wire down, they have failed to demonstrate that the Respondent provided unreasonable service by failing to repair or replace the pole prior to August 21, 2011.  There is no evidence that the Respondent had notice that the pole had been damaged prior to the August 21, 2011 event.  Neither Mr. Kay nor Jody Kay testified that they had contacted the Respondent regarding the condition of the pole prior to the August 21, 2011, power surge that occurred at their house.  The Respondent has no record of any contact regarding the condition of the pole.  In the absence of any evidence that the Respondent had any knowledge of the condition of the pole prior to August 21, 2011, I cannot find that the Respondent acted unreasonably by failing to repair or replace the pole.

The Complainants have failed to establish by a preponderance of the evidence that the Respondent had knowledge of the condition of the pole and wire prior to the events of August 21, 2011.  The power interruption and resulting damage to the Complainants’ appliances was the result of unforeseen circumstances.  A public utility cannot be held to have provided inadequate or unreasonable service because it failed to anticipate unforeseen or unusual circumstances or occurrences.

Given that the power interruption and resulting damage to the Complainants’ appliances were due to unforeseen circumstances, I cannot conclude that the Respondent provided unreasonable service to the Complainants by failing to repair or replace the pole prior to August 21, 2011.  Since the Respondent acted reasonably under the circumstances, it provided reasonable service.  The Respondent did not violate 66 Pa. C.S. §1501 or 52 Pa. Code §57.198 by failing to repair or replace the pole prior to August 21, 2011 and prevent the electric surge that damaged the Complainants’ appliances.

The Complainants also contend that the Respondent provided unreasonable service by failing to reimburse them for their damaged appliances.  Since the power surge caused the damage to the appliances, the Complainants contend that it is the Respondent’s responsibility to replace the appliances.  According to the Complainants, the Respondent’s failure to compensate them constitutes unreasonable service.

In response, the Respondent’s witness cites its tariff provision 12.1 which states that the Respondent shall not be subject to any damages due to any cause beyond its control.  PECO Ex. 5.  The Respondent contends that it has complied with the Public Utility Code and Commission regulations in this case because it must follow the provisions of its tariff.  I agree.

		A tariff is a set of operating rules imposed by the Commission that each public utility must follow in order to provide service to its customers.  PPL Electric Utilities Corp. v. Pennsylvania Pub. Util. Comm’n, 912 A.2d 386 (Pa. Cmwlth. 2006).  Each public utility must file a copy of its tariff with the Commission setting forth its rates, services, rules, regulations and practices so that the public may inspect its contents.  66 Pa. C.S. §1302; 52 Pa. Code §53.25; Philadelphia Suburban Water Co. v. Pennsylvania Pub. Util. Comm’n, 808 A.2d 1044 (Pa. Cmwlth. 2002).  Public utility tariffs must be applied consistent with their language.  Public utility tariffs have the force and effect of law and are binding on the public utility and its customers.  Pennsylvania Electric Co. v. Pennsylvania Pub. Util. Comm’n, 663 A.2d 281 (Pa. Cmwlth. 1995).  The Commission has no authority to allow a public utility to deviate from its tariff even where the Commission concludes it is in the public interest.  Philadelphia Suburban Water Co. v. Pennsylvania Pub. Util. Comm’n, 808 A.2d 1044 (Pa. Cmwlth. 2002).

		The Commission has issued a policy statement at 52 Pa. Code §69.87, finding that state law permits utilities to limit their liability for interruptions of service.  The Commission’s policy statement states that a utility should file a proposed tariff with the Commission, setting forth a specific dollar amount for the proposed limitation and documentation to substantiate the dollar amount.  Since the Commission has approved the Respondent’s tariff provision 12.1, one must presume that the Respondent provided sufficient information to support the limitation set forth in the tariff provision.  Because the Commission approved tariff provision 12.1, the tariff provision has the force and effect of law and is binding on the Respondent and the Complainants.  Under tariff provision 12.1, the Respondent has no obligation to reimburse the Complainants for the damage to their appliances because the power surge and power outage were caused by circumstances beyond the Respondent’s control.  Based on the evidence produced, I cannot conclude that the Respondent provided unreasonable service to the Complainants by refusing to reimburse them for their damaged appliances.

Based on the evidence produced, I therefore conclude that the Complainants have failed to establish by a preponderance of the evidence that the Respondent violated the Public Utility Code or Commission regulations by failing to prevent the electric surge that damaged their appliances.  I also conclude that the Complainants have failed to establish by a preponderance of the evidence that the Respondent provided unreasonable service by refusing to reimburse the Complainants for their damaged appliances.  Since the Complainants have failed to establish the allegations set forth in their complaint, I will deny the complaint and enter the following order.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa. C.S. §701.

		2.	Pursuant to 66 Pa. C.S. §§332(a), the burden of proof in this proceeding is on the Complainants.

		3.	The Complainants have not met their burden of proving that they are entitled to relief.  66 Pa. C.S. §§332(a).

		4.	The Commission lacks authority to award damages.

5.	Pursuant to 66 Pa. C.S. §1501, public utilities must provide reasonable and adequate service.

6.	The regulations at 52 Pa. Code §§57.191-57.198 set forth reliability standards for electric utilities.

7.	Public utility tariffs have the force and effect of law and are binding on the public utility and its customers.

ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the complaint of Michael H. and Joanne E. Kay against PECO Energy Company at Docket No. C-2011-2272850 is hereby denied.

		2.	That the docket at Docket No. C-2011-2272850 is marked closed.


Date:	October 23, 2012	______________________________
		David A. Salapa
		Administrative Law Judge
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