BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Eula Williams						:
							:
	v.						:		C-2012-2298278
							:
PECO Energy Company		 		:



INITIAL DECISION


Before
Kandace F. Melillo
Administrative Law Judge


HISTORY OF THE PROCEEDINGS


		On April 2, 2012, Eula Williams (Complainant or Ms. Williams) filed a Formal Complaint against PECO Energy Company (PECO, the Company, or Respondent) with the Pennsylvania Public Utility Commission (Commission).  This Complaint apparently was an untimely appeal from a Bureau of Consumer Services (BCS) decision (case #002905133).  In her Complaint, Complainant alleged that there were incorrect charges on her bill and requested that these charges be removed.

		On or about April 25, 2012, PECO filed an Answer, with numerous attachments, which denied that there were incorrect charges on Complainant’s bill.  PECO also averred that Complainant had a history of defaulting on payment agreements and filing BCS complaints and that her entire arrearage consisted of Customer Assistance Program (CAP) arrearages.  Accordingly, PECO requested that the Complaint be dismissed.
		
		A Telephone Hearing Notice, dated April 27, 2012, notified the parties that an Initial Telephonic Hearing was scheduled for Wednesday, June 6, 2012, at 10:00 a.m.  This case was assigned to me for hearing and a decision.

		On April 30, 2012, I issued a Prehearing Order, which set forth applicable procedures for this proceeding, including Complainant’s right to represent herself or retain an attorney, requirements for the submission of proposed exhibits, and an explanation that Complainant has the burden of proof.

		On May 29, 2012, I received an electronic mail request from counsel for PECO for a continuance of the June 6, 2012, hearing, due to conflict with a community service project.  On May 31, 2012, I issued an Order Granting A Continuance, and indicated that the parties would be notified of the rescheduled hearing day, date and time.

		On June 5, 2012, a Hearing Cancellation/Reschedule Notice was sent to the parties, indicating that the June 6, 2012, hearing had been cancelled, and that the Initial Telephonic Hearing had been rescheduled for Thursday, July 19, 2012, at 10 a.m.

		By cover letter dated July 11, 2012, PECO submitted nine (9) proposed exhibits for the July 19, 2012, hearing, in accordance with the Prehearing Order dated April 30, 2012.  Complainant submitted no proposed exhibits.

		The telephonic evidentiary hearing was held as scheduled on July 19, 2012, at 10:00 a.m.  PECO, which was represented by Benjamin L. Shechtman, Esquire, presented one witness (Richard Conway) and nine (9) exhibits (PECO Exhibit Nos. 1-9), all of which were admitted into the record.  Complainant, who appeared pro se, testified on her own behalf and presented no exhibits. 

		The parties did not file briefs and accordingly, the record closed on August 16, 2012, after receipt of the transcript.  Tr. 52-53.  The record consists of fifty-four (54) transcript pages and the nine (9) above-mentioned PECO exhibits.  This matter is now ready for decision.

FINDINGS OF FACT

		1.	Complainant is Eula Williams, a PECO residential electric customer, who resides with her adult son at 4215 Leidy Avenue, Philadelphia, PA, 19104.  Tr. 8-9, 11, 17-18; PECO Exhibit (Ex.) No. 1.

		2.	Respondent is PECO, a public utility providing residential electric service in the Commonwealth of Pennsylvania.  PECO Ex. No. 1.

		3.	On April 2, 2012, Complainant filed an untimely appeal from a BCS decision, issued on January 13, 2012, by way of this Formal Complaint.  In her Complaint, she claimed that her bill from PECO contained incorrect charges.  Tr. 32.

		4.	The Complaint, as clarified by Complainant on the record, was not about high bills but instead was a claim that the past due amounts had been paid in full.  Tr. 10-11.

		5.	Complainant submitted no evidence that she had paid her arrearage in full.

		6.	Complainant submitted no evidence that her bills exceeded her electric usage.

		7.	PECO’s billing records established that Complainant’s arrearage, as of the hearing on July 19, 2012, was $944.46.  Tr. 25; PECO Ex. No. 1.

		8.	All of Complainant’s arrearages are CAP arrearages.  Tr. 31.

		9.	PECO attempted to conduct a complete high bill investigation, including a home visit, in response to any concerns Complainant may have had about high bills, but Complainant was not cooperative.  Tr. 44, 46-47; PECO Ex. No. 9.

		10.	PECO did conduct a bill analysis of Complainant’s bills and concluded that there were no abnormalities or irregularities.  The bills were based upon actual daily meter readings and were correct as rendered.  Tr. 21-22, 33, 38-39; PECO Ex. Nos. 7, 8.

		11.	Complainant waived her right to submit any rebuttal to the evidence presented by PECO.  Tr. 51-52.

DISCUSSION

		In her Complaint, Ms. Williams alleged that there were incorrect charges on her PECO bill and requested, as relief, that these charges be removed.  Since Ms. Williams is seeking affirmative relief from the Commission through her Formal Complaint, she bears the burden of proof by statute.  66 Pa. C.S. §332(a).

		To satisfy the burden of proof, Ms. Williams must demonstrate her case by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Edan Transportation Corp. v. Pa. P.U.C., 154 Pa. Commw. 21, 623 A.2d 6 (1993); Mill v. Pa. P.U.C., 67 Pa. Commw. 597, 447 A.2d 1100 (1982); 2 Pa. C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Murphy v. Department of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).

		In Waldron v. Philadelphia Electric Company (Waldron), 54 PA PUC 98 (1980), the Commission explained the process for initially meeting the burden of proof.  A complainant must first establish a prima facie case, showing that the utility breached some duty owed to the complainant, in that the utility violated the Public Utility Code or a regulation or Order of the Commission.  66 Pa. C.S. §701.  If the complainant establishes a prima facie case, then the burden of going forward with the evidence, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.  If the utility presents co-equal evidence, the burden of going forward shifts back to the complainant, to rebut the utility’s case by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company (Poorbaugh), 1994 Pa. PUC LEXIS 95.

		At the hearing, Ms. Williams testified that she was not disputing the billed amounts but was challenging PECO’s assertions that she had an arrearage.  Tr. 10-11.  In support of her contention, she did not submit any payment receipts, cancelled checks, or any other indication of payment.  The only evidence submitted by Ms. Williams was her testimony that she had paid off the balance.  However, Ms. Williams indicated uncertainty about even that because the Company had disputed her contention.  This was evident from her testimony that she was not disputing anything because PECO had said that she had an outstanding balance.  Tr. 11.

		In order to establish a prima facie case of a billing error, Ms. Williams must show that the utility violated the Public Utility Code or a regulation or Order of the Commission with respect to her billing.  Waldron, supra; 66 Pa. C.S. §701.  This threshold was not met by Complainant’s ambivalent testimony about her payments, and by the lack of any evidence of payment other than the Company’s account records that show a balance.  Since Complainant has not established a prima facie case that she had paid her account in full, she has failed to meet her burden of proof.

		Even if Complainant had established a prima facie case, and therefore had shifted the burden of going forward with the evidence, PECO has rebutted this case with more than co-equal evidence, and Complainant submitted no rebuttal testimony on her own behalf.  In response to Complainant’s ambivalent testimony that she had paid off her arrearage, PECO presented the testimony of Richard Conway, a PECO regulatory assessor, and various exhibits including a PECO Account Activity Statement for the Complainant (PECO Ex. No. 1).  The Account Activity Statement showed that, as of the date of the hearing, Complainant’s account balance was $994.46.  This balance is comprised entirely of CAP arrearages.

		Mr. Conway also testified about PECO’s attempts to verify its billing accuracy.  PECO reviewed Complainant’s bills and noted that each was based upon actual daily meter readings and that there were no abnormalities or irregularities.  Mr. Conway indicated that PECO had endeavored to conduct a complete high bill investigation, including a home visit, in the event Complainant was challenging her billed usage, but the Complainant was not cooperative.

		In conclusion, as Complainant has clearly failed to meet her burden of proof, her Complaint must be denied.  I note further that, while Complainant has not requested a payment agreement from the Commission, she does not qualify for one because her arrearages are entirely CAP arrearages.  66 Pa. C.S. §1405(c).

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §§102, 701, 1501.

2.	In accordance with 66 Pa. C.S. §332(a), Complainant has the burden of proving her entitlement to the requested relief, and must present evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).

		3.	In order to satisfy her burden of proof, Complainant must first establish a prima facie case, showing that the utility breached some duty owed to her in that the utility violated the Public Utility Code or a regulation or Order of the Commission.  Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980); 66 Pa. C.S. §701.

		4.	Complainant failed to establish a prima facie case of billing error and therefore has not met her burden of proof.  Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980); 66 Pa. C.S. §332(a).

		5.	Complainant does not qualify for a Commission-ordered payment agreement because her arrearages are entirely CAP arrearages.  66 Pa. C.S. §1405(c).

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Complaint filed by Eula Williams against PECO Energy Company at Docket No. C-2012-2298278 is denied due to failure of Complainant to meet her burden of proof.
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		2.	That this docket is marked closed.


Dated:	October 29, 2012				_____________________________
							Kandace F. Melillo
							Administrative Law Judge 
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