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OPINION AND ORDER


BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Orlando Rivera (Complainant) filed on July 25, 2012, to the Initial Decision on Remand (I.D.R.) of Administrative Law Judge Ky Van Nguyen (ALJ), issued on July 5, 2012.  On August 6, 2012, Philadelphia Gas Works (PGW) filed Reply Exceptions.

History of the Proceeding

		On March 9, 2010, the Complainant filed a Formal Complaint (Complaint) with the Commission wherein he alleged that he was overbilled by PGW for his gas service.  The Complainant contended that the gas service to his commercial address was shut off in 2002, but that he still was billed $13,832.29 in 2010 for estimated usage between March 14, 2002, and September 28, 2006.  The Complainant asked the Commission to investigate PGW’s billing practices.  I.D.R. at 1.

		In its April 5, 2010 response to the Complaint, PGW stated: (1) that the Complainant’s service was shut off on March 14, 2002; (2) that on September 28, 2006, a meter-tampered by-pass was discovered at the Complainant’s business address; and (3) that the Complainant’s bill for this unauthorized use, between March 14, 2002, and September 28, 2006, was correct.  Id.

		On August 5, 2011, the ALJ’s original Initial Decision was issued dismissing the Complaint because the Complainant failed to carry his burden of proof.  Further, the original Initial Decision required PGW to recalculate its charges for the estimated unmetered usage.  Exceptions and Replies to Exceptions were timely filed and considered by the Commission.  Id. at 2.

		By Order entered on January 12, 2012 (the January Order), the Commission directed that the matter be remanded for the limited purpose of further developing the record to determine:  (1) the amount of gas consumption; and (2) the methodology used to calculate the charges for the unbilled gas consumption over the billing period in question.  See the January Order at Ordering Paragraph 4.

		On April 30, 2012, a hearing on remand was held.  There was no change in the representation of the Parties.  At the hearing, counsel for the Respondent presented the testimony of one witness, and introduced one exhibit, PGW Exhibit 8, which was admitted into the record.  Id. at 2-3.

		Under the authority of Section 5.404 of the Commission’s regulations, 52 Pa. Code § 5.404 (relating to additional evidence), on April 14, 2012, the ALJ asked the Respondent to submit the average degree days for 2002, 2003, 2004, 2005, and 2006, and how the Respondent’s witness arrived at each number specified on page 3 of PGW Exhibit 8.  On May 22, 2012, the Respondent provided the data requested by the ALJ.  This response was marked as PGW Exhibit 9 and admitted into the record.  Id. at 3.

		The Complainant did not file an objection to PGW Exhibit 9 and the record was closed on June 14, 2012.

		On July 5, 2012, the ALJ’s Initial Decision on Remand was issued.  As noted, the Complainant filed Exceptions to the ALJ’s Initial Decision on Remand and PGW filed Replies to Exceptions.  

Discussion

		The ALJ made ten Findings of Fact and reached three Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

		As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in his Complaint through a violation of the Code, 66 Pa. C.S. §§ 101 et seq. or a Regulation or Order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. § 701; Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.   A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

		Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to PGW.  If the evidence presented by PGW is of co‑equal weight, the Complainant has not satisfied his burden of proof.  The Complainant now has to provide some additional evidence to rebut the evidence of PGW.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

		While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

		As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that the Commission is not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

		In his Initial Decision on Remand, the ALJ first addressed the issue of make-up billing and found that PGW properly followed the Commission’s decision in Angie’s Bar v. Duquesne Light Company, 72 Pa. PUC 213, 217 (1990).  (Angie’s Bar).  I.D.R. at 5.

		In Angie’s Bar, the Commission stated that Section 1312 of the Code, 66 Pa. C.S. § 1312, permits ratepayers to seek refunds for four years prior to the date that improper billing was discovered.  Further, the Commission established that a utility should likewise be limited to a four-year past period for recoupment of under billings.  Id.

		Based upon the Commission’s ruling in Angie’s Bar, the ALJ found that PGW should be authorized to back-bill the Complainant for estimated unmetered consumption for the four-year period of March 14, 2002, through September 28, 2006.  However, the ALJ also found that, before the back-billing may be deemed acceptable, PGW must show that the charges for the unauthorized use are representative of the price(s) for the applicable time period.  Id.

		On March 14, 2002, PGW terminated the Complainant’s gas service for nonpayment.  On September 28, 2006, PGW found the Complainant’s gas service was still in use by means of a bypass of the meter.  For this 1,659-day billing period, PGW estimated the amount of gas consumption by calculating the cubic feet of gas the Complainant used per heating degree days (HDD). I.D.R. at 6; Tr. at 12.

		PGW testified that the Complainant used a 250,000 Btu furnace to provide heat for his business.  PGW estimated that the furnace was used at least ten hours a day for three heating months a year (January, February, and March) or 900 load hours (10 hours x 3 months x 30 days per month), the heater’s estimated Btu for this billing period was 225 million Btu (250,000 Btu x 900 load hours).  I.D.R. at 6; Tr. at 7-11, 32, 33; PGW Exh. 8 at 1.

		PGW calculated the estimated unbilled cost of service to be $13,854.89.  This amount consists of the following charges:

		Customer charge:	       $660.00	 ($12 x 55 months)
		Commodity charge:	    $8,476.11
		Gas cost rate:		    $1,119.45
		Distribution charge:	    $3,860.46
					  $14,116.02
	Credits:
		Gas cost adjustment 	     ($115.18)
		Weather normalization  ($128.24)
		Commodity charge 	       ($17.71)
					     ($261.13)
	Unbilled Amount:		   $13,854.89

Tr. at 11-15; PGW Exhibits 8 and 9.

		The ALJ reviewed the Company’s calculations and made corrections to certain charges.  With the charges corrected, the ALJ determined that the estimated amount that the Complainant must pay for the unauthorized use of unmetered gas between March 14, 2002 and September 28, 2006, should be $13,832.29, or $22.60 less than PGW’s estimate.  I.D.R. at 7.

		In his Exceptions, the Complainant submits that the ALJ’s conclusion is not supported by record evidence and that PGW’s May 22, 2012 response failed to set forth degree days as requested by the ALJ and that the ALJ’s calculation is not based on any reasonable calculation of record evidence.  Exc. at 1.  As such, the Complainant requests that the ALJ’s Initial Decision on Remand be vacated and the Complaint be sustained.

		In reply, PGW asserts that the Complainant has failed to address any error in fact or law contained in the ALJ’s Initial Decision on Remand.  R.Exc. at 3.  Contrary to the Complainant’s assertion that the ALJ’s calculation is unsupported by the evidence and not based upon any reasonable calculation, PGW argues that the ALJ’s Initial Decision on Remand is based on the information contained in the record.  Specifically, PGW relies on PGW’s Exhibit 8, which contains PGW’s explanation of the calculation of the bill and the degree-day information obtained from the National Oceanic and Atmospheric Administration, which the ALJ concluded is a reliable source of information.  Id.  In addition, PGW notes that the Initial Decision provides a step-by-step calculation of how PGW arrived at the bill with each step supported by record evidence.  Id.  As such, PGW requests that the Complainant’s Exceptions be denied.  R.Exc. at 4.
In Angie’s Bar, the Commission has stated the following on the issue of make-up billing generally:

Section 1312 of the Public Utility Code permits ratepayers to seek rate refunds when certain findings are made, up to a four-year past period measured from the date that the improper billing was discovered.  Parity and equity warrant that a utility should likewise be limited to a four-year past period for recoupment of under billings . . . Accordingly, we shall limit backbillings to a four-year period in cases where the customer has no culpability, and as such, Duquesne, in this proceeding, is permitted to backbill the Complainant for estimated unmetered usage for the period of April 10, 1982 to May 28, 1986.  (Emphasis added.)


		In Angie’s Bar, the Commission found that the Complainant had no culpability and accordingly limited the backbilling to a four year period.  In the instant proceeding, the ALJ found that the Complainant was responsible for the theft of service and recommended that PGW be permitted to backbill the Complainant for the full fifty-five months of unauthorized use.  R.D. at 8.  We agree with the ALJ’s finding that the Complainant is responsible for the theft of service and is therefore also responsible for payment of that service from the date it began until discovered by PGW.

		Based upon our review of the record established in this proceeding as well as the ALJ’s Initial Decisions and the Exceptions and Replies thereto, we shall deny the Complainant’s Exceptions.  We conclude that, as argued by PGW in its Replies to Exceptions, that the ALJ’s Initial Decision and calculation of the amount owed by the Complainant for the unauthorized use of gas is fully supported by record evidence.  Furthermore, we note that the Complainant never objected to PGW’s Exhibit 8 and never identified any part of the PGW methodology that he felt was inaccurate during the course of the evidentiary proceeding.  In addition, the Complainant never proffered an alternative calculation during the proceeding.

Conclusion

		For the reasons contained in the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision on Remand, consistent with this Opinion and Order; THEREFORE,

		IT IS ORDERED:

1. That the Exceptions of Orlando Rivera filed on July 25, 2012, to the Initial Decision on Remand of Administrative Law Judge Ky Van Nguyen, are denied. 

2. That the Initial Decision on Remand of Administrative Law Judge Ky Van Nguyen, issued July 5, 2012, is adopted.

3. That Orlando Rivera shall pay Philadelphia Gas Works $13,832.29 for the estimated unmetered gas use between March 14, 2002, and September 28, 2006.

4. That the Complaint filed by Orlando Rivera on March 9, 2010, against Philadelphia Gas Works at Docket No. C-2010-2164222 is dismissed.

5. That this proceeding shall be marked as closed.
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BY THE COMMISSION,



Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:  November 8, 2012

ORDER ENTERED:  November 8, 2012
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