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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Mary Kingcade (Complainant) filed on June 11, 2012, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Eranda Vero, which was issued on May 23, 2012, in the above-captioned proceeding.  Replies to Exceptions were filed by Philadelphia Gas Works (PGW) on June 22, 2012.  For the reasons stated below, we shall deny the Exceptions and adopt the ALJ’s Initial Decision.

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

On September 28, 2009, the Complainant filed a Formal Complaint (Complaint) against PGW, alleging that PGW failed to either notify her or call the Pennsylvania “One Call” Service (811) prior to replacing the gas pipes and the meter on her property.  In addition, the Complainant questioned PGW’s reason for replacing the pipe on her service line.  She alluded that the old pipe was somehow defective and the cause of her high gas bills, which ultimately led to the termination of her gas service by the Company.

PGW filed an Answer on October 27, 2009, in which it denied the material allegations of the Complaint.  PGW stated that the Complainant’s residence was served by a meter equipped with an Automatic Meter Reading (AMR) device and that her bills were based on actual usage.  Additionally, PGW averred that Complainant’s gas usage was consistent with her usage over the past four years.  Answer at 2.

On November 23, 2009, the Complainant submitted a letter-response to PGW’s Answer reiterating and supplementing the allegations contained in her Complaint.[footnoteRef:1]  [1:  	Respondent did not file New Matter.  Complainant’s response to PGW’s Answer is not a form of pleading recognized by the Commission’s Rules of Practice and Procedures, 52 Pa. Code § 5.1, and it will not be considered.] 


A Hearing Notice dated June 17, 2011, notified the Parties that an initial hearing was scheduled for Thursday, July 14, 2011.  



On July 11, 2011, the Complainant contacted the ALJ via telephone requesting a continuance of the hearing scheduled on July 14, 2011.  The ALJ orally granted Ms. Kingcade’s request for continuance and informed the Respondent accordingly. [footnoteRef:2] [2:  	On July 11, 2011, PGW submitted written objections to Complainant’s request for continuance arguing that the request was untimely being made merely three days before the scheduled hearing.  In addition, PGW disagreed with Complainant’s argument that she wasn’t given enough notice of the hearing and that she needed more time to prepare.  PGW also disagreed with Complainant’s request for continuance of the hearing due to “health reasons.”  PGW noted that Complainant had approximately one-month notice of the date and time of the hearing in order to prepare for it, and that her request for continuance on the grounds of “health reasons” lacked the specificity required to grant a continuance for good cause shown.
] 


On July 14, 2011, the Commission issued a Hearing Cancellation/Reschedule Notice notifying the parties that the initial hearing in this matter was rescheduled for August 4, 2011, at 2:00 p.m.  The initial hearing convened as scheduled on August 4, 2011.  The Complainant appeared pro se and testified on her own behalf and presented the testimony of one witness, Robert Davis.  The Complainant also sponsored seven exhibits, A-G.  At the close of Complainant’s direct testimony and cross examination, counsel for PGW requested that a further hearing be scheduled in this matter in order to allow the Company to present its case in full and without interruption.  The Complainant did not object to PGW’s request.  The Parties were informed that a further hearing would be scheduled in this matter.  

By Hearing Notice dated August 12, 2011, the Commission scheduled a further hearing for September 14, 2011, at 2:00 p.m.  At 1:30 p.m. on September 14, 2011, approximately thirty minutes before the scheduled hearing, the Complainant contacted the Commission’s Philadelphia Office requesting a continuance of the hearing.  She informed the ALJ that due to a medical emergency she was unable to attend the hearing.  A continuance for the further hearing was granted, conditioned upon submission of medical documentation verifying the Complainant’s medical emergency.  The ALJ informed PGW and the court reporter that the scheduled hearing for that day was cancelled.

On September 16, 2011, the Complainant submitted documentation confirming her visit to the Mercy Fitzgerald Hospital on September 14, 2011.

On September 20, 2011, the Commission issued a Hearing Cancellation/Reschedule Notice rescheduling the further hearing in this matter for September 30, 2011.

On September 21, 2011, PGW filed a Motion for Continuance of Hearing (Motion).  As reason for requesting the continuance, the Company stated that one of its witnesses was unavailable on the day of the scheduled hearing.

On September 22, 2011, the ALJ contacted the Respondent requesting that a new date for the witness’ availability be provided.  On September 23, 2011, PGW responded to the ALJ’s inquiry.

On September 23, 2011, the Complainant contacted the ALJ alleging that she had received PGW’s Motion for Continuance of Hearing, but had not received the Hearing Cancellation/Reschedule Notice dated September 20, 2011.  She did not object to PGW’s request for continuance of the further hearing.

On September 26, 2011, the Commission issued a Hearing Cancellation/Reschedule Notice rescheduling the further hearing for October 19, 2011.

The further hearing convened as scheduled on October 19, 2011.  PGW was represented by counsel and presented the testimony of two witnesses.  PGW offered eight exhibits, all of which were admitted into the record in their entirety.  The Complainant appeared pro se and sponsored six exhibits (H-M).

During the further hearing, the ALJ requested that PGW submit a late-filed exhibit with information regarding any steps taken by the Company to ensure that its employees use the Pennsylvania “One Call” System prior to any digging during the course of their work.  Considering the nature of the information required, the ALJ specified on the record that PGW had until November 18, 2011, to submit the late-filed exhibit.  The Complainant was given seven days to submit any objections to the admission of the exhibit into the record.

On October 20, 2011, the Complainant submitted a letter addressed to the Office of Administrative Law Judge of the Pennsylvania Public Utility Commission essentially objecting to the thirty-day period granted to the Company in order to prepare and file the late-filed exhibit, and the Commission’s failure to offer a “continuing hearing date for rebuttal.”  The Complainant argued that the allowance of thirty days for preparation and filing of the exhibit would prolong her case and her situation into the winter months.  She requested consideration of her need to have her gas service restored.

On November 18, 2011, the ALJ received an electronic copy of the Company’s late-filed Exhibit No. 9.

By letter dated November 21, 2011, the Complainant filed objections to PGW’s late-filed Exhibit No. 9.  In particular, the Complainant alleged that PGW failed to submit in a timely manner the late-filed Exhibit requested by the undersigned at the further hearing of October 19, 2011, and requested that “PGW be charged with constructive contempt of court for failure to comply with a court order.”

By letter dated November 23, 2011, PGW responded to the Complainant’s objections and averred that the late-filed Exhibit was filed in a timely manner and in compliance with the ALJ’s Order.

On November 28, 2011, the ALJ received another letter from the Complainant dated November 25, 2011.  In this letter, the Complainant acknowledged receipt of PGW’s late-filed Exhibit No. 9 and reiterated her request that PGW be “charged and sanctioned for “contempt of court” due to its failure to comply with the ALJ’s Order.  Additionally, the Complainant cited to the First and Fourteenth Amendments to the United States Constitution as part of her argument that PGW’s violation of the Pennsylvania “One Call” System Law and the Underground Utility Line Protection Law threatened the safety of the Complainant and that of the other residents of the 5500 block of Warrington Avenue.

By Order dated April 13, 2012, the Complainant Exhibits A-G were admitted into the record in this case and the record was closed.

In her Initial Decision, issued on May 23, 2012, ALJ Vero found that the Complainant met her burden of proving that PGW violated the provisions of 66 Pa. C.S. § 1501 when it failed to call the Pennsylvania “One Call” System prior to excavating in the Complainant’s yard.  The ALJ did not recommend the imposition of a civil penalty upon the Company but did order PGW to cease and desist from further violations of the Public Utility Code (Code), Commission regulations and Commission orders.  However, the ALJ also found that the Complainant failed to carry her burden of proving that the service pipe serving her residence prior to July 16, 2009, was damaged or defective and caused her gas bills to be high.  The ALJ further found that the Complainant failed to carry her burden of proving that PGW had incorrectly or inappropriately billed her for service.  Therefore, the ALJ sustained the Complaint, in part, and denied the Complaint, in part.  I.D. at 29.
As noted, the Complainant filed Exceptions on June 11, 2012.  PGW filed Replies to Exceptions on June 22, 2012. 

Background

		The Complaint in this proceeding results from the termination for non-payment of the Complainant’s natural gas service during July of 2009.  PGW testified that terminating the Complainant’s gas service required its crew to excavate over the gas main at the point where the Complainant’s service line tied into the main, physically disconnecting the line and then plugging the main line.  FOF No. 23.  After this termination occurred, the Complainant submitted a medical certificate allowing her service to be turned back on.  FOF No. 27.  In order to turn the Complainant’s service back on, PGW installed a new service line by installing plastic tubing inside the old steel pipe as the old service line could not be reconnected for safety reasons.  FOF Nos. 28 and 29.  However, the foreman of the PGW crew failed to contact Pennsylvania “One Call” System prior to performing the excavation on the Complainant’s property.  FOF No. 33.  On September 23, 2009, the Complainant’s gas service was again terminated for non-payment.  FOF No. 41.  

Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the customer shifts to the respondent. If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

ALJ Vero made forty-eight Findings of Fact and reached seven Conclusions of Law.  I.D. at 8-14, 28-29.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

ALJ’s Recommendation

The ALJ first addressed the Complainant’s objections to PGW’s late-filed Exhibit No. 9 and her request that “PGW be charged with constructive contempt of court for failure to comply with a court order.”  Pursuant to 52 Pa. Code § 1.56 (a)(2), the ALJ noted that PGW completed timely service of its late-filed Exhibit No. 9 on November 18, 2011, by sending the document to Complainant and to her via Federal Express mail.  As a result, the ALJ found that PGW filed its late-filed Exhibit No. 9 in a timely fashion and denied the Complainant’s request that PGW be held in “contempt of court for failure to comply with a court order.”   I.D. at 14-16.

With regard to the Complainant’s objection to the substance of PGW’s late-filed Exhibit No. 9, the ALJ stated that he disagreed with her allegation that Exhibit No. 9 was irrelevant.  The ALJ explained that during the further hearing held October 19, 2011, PGW admitted that it had failed to call the Pennsylvania “One Call” System prior to digging up its service pipe in the Complainant’s yard.  The ALJ noted that she specifically asked PGW to submit, in a late-filed exhibit, information regarding any company-wide measures it had taken to ensure that the incident was not repeated in the future.  As the ALJ believed that this information would assist her in determining the extent of a civil penalty to be imposed upon the Company, she overruled the Complainant’s objection.  Therefore, the ALJ admitted PGW’s late-filed Exhibit No. 9 into the record of this case.  I.D. at 16.

Next, the ALJ found no validity in the Complainant’s claims concerning PGW’s actions in July 2009 with regard to the replacement of her service line.  According to the ALJ, the record provided no credibility for the Complainant’s allegation that PGW replaced her gas service pipe on July 16, 2009, because the old pipe was somehow damaged and malfunctioning.  The ALJ stated that both the Complainant and PGW agreed that the service termination on July 13, 2009, could only be completed by excavating over the gas main at the spot where the service line tied into the main as the service line had to be physically disconnected by removing the connecting ‘T’ along with a short piece of the pipe.  I.D. at 21.  

Additionally, the ALJ explained that even if the old pipe was damaged and leaking gas prior to the termination of the Complainant’s service on July 13, 2009, that gas would not have registered through the Complainant’s meter and would not have affected the Complainant’s recorded usage.  According to the ALJ, PGW testified that the Complainant’s service line runs from the main pipe to her meter located in the basement.  Tr. at 135, 139.  Therefore, the ALJ found that gas leaking through a damaged service line would not pass through the meter, would not be registered by the meter, and consequently, the Complainant would not be billed for it.  Furthermore, despite the Complainant’s frequent communications with PGW through the years, the ALJ noted that the Complainant never reported potential gas leakage to the Company prior to September 23, 2009, and the Company found no gas leakage or gas odor at the residence on the two occasions when the Complainant did make such reports to PGW.  I.D. at 21‑22.

Furthermore, the ALJ found no indication of any fraudulent activity in the Complainant’s account with PGW.  To the contrary, the ALJ found that her termination of service in September of 2009 resulted directly and solely from the Complainant’s non-payment of her gas bills.  The ALJ stated that the Complainant failed to present any relevant evidence sufficient to establish a prima facie case of high billing and failed to show that the old steel service pipe was defective and the cause of her high gas bills.  Also, the ALJ found that the Complainant failed to prove that the service termination of September 2009 resulted from PGW’s improper billing practices.  The ALJ concluded that the Complainant did not meet her burden of proving that PGW terminated her service for any other reason than non-payment.  I.D. at 24-25.

Lastly, the ALJ found that the Complainant successfully proved that PGW violated 66 Pa. C.S. § 1501 when it failed to call the Pennsylvania One Call Service (811) prior to excavating in the Complainant’s yard on July 16, 2009.  The ALJ then provided a comprehensive analysis of the Commission’s Policy Statement at 52 Pa. Code § 69.1201(c), Factors and Standards for Evaluating Litigated and Settled Proceedings, to assess whether a fine is appropriate due to this violation noting that Section 3301 of the Code, 66 Pa. C.S. § 3301, permits the Commission to impose a maximum civil penalty of $1,000 per day for each violation of the Code, its Regulations or its orders.  However, the ALJ referenced the prior Commission decisions in Malisa Alexander v. Philadelphia Gas Works, Docket No. C-20077389 (Order entered November 6, 2008), and Thea Jones v. Philadelphia Gas Works, Docket No. F-2009-21383667 (Order entered December 16, 2010), wherein the Commission refrained from imposing civil penalties upon PGW given PGW’s status as a municipality.  Therefore, the ALJ did not impose a civil penalty upon PGW in the instant proceeding.  Instead, the ALJ ordered PGW to cease and desist from further violations of the Code, as well as the Commission’s regulations and Orders.  I.D. at 25-28.

Exceptions and Replies

In her Exceptions, the Complainant alleges that several of the ALJ’s Findings of Fact, Conclusions of Law and Ordering Paragraphs are incorrect and not supported by substantial evidence.  The Complainant specifically excepts to Findings of Fact Nos. 23, 28, 29, 33, 46 and 48; Conclusions of Law Nos. 5 and 6 and Ordering Paragraph No. 1.  Exc. at 1.  

The Complainant summarized her Exceptions as follows:

1.	PGW came to my home, placed underground pipes inside of the main line pipes without a cause.

2.	Removed the gas meter without a cause.

3.	Broke a main line pipeline and did not report it.

4.	Turned gas on underground for four to five hours.  The gas had been shut off two days earlier.

5.	PGW unable to produce a work order.

6.	PGW failed to credit multiple payments made by Complainant to her account.

7.	PGW failed to call the “Pennsylvania One Call” system (811) three business days prior to excavation with powered machinery on Complainant’s property.

8.	PGW failed to return/submit court ordered correspondence “Late Filed Exhibit-9” in a timely manner.

Exc. at 3.

		Additionally, the Complainant avers that PGW broke the law, which she states is a crime not a violation, and requests that the actions of PGW should be referred to the proper authority.  She requests that the Commission conduct a full investigation of the underground gas pipeline on her property prior to the restoration of her service.  She further requests restitution of payments she made that were not credited to her account and of out-of-pocket expenses she incurred due to inconveniences she suffered during the more than two years she had no heat, gas or hot water.  Lastly, the Complainant requests that the Commission impose the maximum civil penalty of $1,000 per day for each violation of 66 Pa. C.S. § 1501 committed by PGW or impose a fair and determined civil penalty amount in compliance with the factors and standards set forth by the Commission.  Exc. at 38-39.

		Finally, the Complainant avers that she has met her burden of proving that fraudulent and deceitful billing transactions are the cause of her high billing amounts.  She opines that her debt of $5,869.32 should be forgiven and that her gas service should be restored “without options” due to PGW committing fraud.  She demands damages be awarded for PGW’s “fraud and deceit.”  Exc. at 21.

		In reply, PGW avers that the Complainant’s Exceptions fail to demonstrate how the ALJ’s Findings of Fact Nos. 23, 28, 29, 33, 46 and 48 and Conclusions of Law Nos. 5 and 6 are unsupported by substantial evidence.  According to PGW, the Initial Decision is meticulously grounded in the testimony given by the Parties and is well supported by substantial evidence.  PGW opines that the Exceptions represent a repetition of the Complainant’s unsupported conclusions concerning the reason for the termination of her gas service.  R. Exc. at 3.

		With regard to the termination of the Complainant’s gas service, PGW states that due to her failure to make full and timely payments of her PGW bill, even while enrolled in PGW’s Customer Responsibility Program (CRP), the Company sent notice on June 15, 2009, that her gas service would be terminated for failure to pay the past due amount of CRP payments in the amount of $1,252.41.[footnoteRef:3]  On July 13, 2009, PGW did terminate the Complainant’s gas service for nonpayment.  PGW explains that in order to terminate the Complainant’s service, it had to physically disconnect the service line from the main, which required PGW to excavate over the gas main lines where it intersected with the service line into the Complainant’s property.  PGW notes that this excavation revealed that the Complainant’s property was served by a steel pipe installed circa 1942.  PGW avers that this old pipe could not be reconnected for safety reasons due to its age in the event that the Complainant would have her service restored.  As a result, PGW maintains that it had cause to perform the excavation upon the Complainant’s property and her Exceptions Nos. 1 - 4 should be denied.  R. Exc. at 3-4. [3:  	PGW Exhibit-3, Tr. at 105.] 


		With regard to the Complainant’s Exception that PGW was unable to produce a work order, PGW states that the Complainant fails to state specifically which work order was not produced.  PGW avers that its Exhibits Nos. 4 and 8 represent the work order screens concerning the work performed at the Complainant’s service address.  R. Exc. at 4.

		In response to the Complainant’s exceptions regarding PGW’s failure to credit payments made by the Complainant to her account, PGW avers that the evidence illustrates that it correctly applied each grant and each payment to the Complainant’s account.  Furthermore, PGW notes that the record shows the Complainant’s lack of diligence in making payments.  PGW states that for the fifty-three month period between May of 2005 and September of 2009, the Complainant only made nineteen payments.  R. Exc. at 4-5.

		With regard to the Complainant’s exception that PGW failed to call the Pennsylvania One Call Service (811) three business days prior to excavation, PGW avers that it has been forthcoming on this issue from the outset and that disciplinary action had been taken against the PGW employee that did not call the Pennsylvania One Call Service before excavating.  Furthermore, PGW notes that it provided late filed Exhibit No. 9, the policy change intended to prevent a failure to call the Pennsylvania One Call Service in the future.  According to PGW, the ALJ’s decision shows that the review and treatment of this issue is well supported by the record evidence.  R. Exc. at 5.

		In reply to the Complainant’s Exception regarding late filed Exhibit No. 9, PGW notes that the Initial Decision finds that the Company timely complied with the ALJ’s request to submit that Exhibit.  PGW avers that the Initial Decision supports its finding with a clear explanation of the Commission’s regulation on the computation of the date of service and the rights of parties receiving service through the mail.  According to PGW, the finding that PGW’s submission of Exhibit No. 9 was timely is well supported by substantial evidence of record and the Commission’s Regulations.  R. Exc. at 5-6.

		Finally, PGW replies that the balance of the Complainant’s Exceptions represent a combination of additional information and a demand for relief including compensation through the itemization of expenses associated with this matter.  PGW notes that the Complainant also requests the clearing of her outstanding balance.  PGW urges that the Complainant’s requests for relief be denied.  R. Exc. at 6.

		Disposition

		Based upon our review of the record and the applicable law, we shall deny the Complainant’s Exceptions.  We are in agreement with the ALJ’s determination that the Complainant proved by a preponderance of the evidence that PGW violated 66 Pa. C.S. § 1501 when it failed to call the 811 service prior to excavating in the Complainant’s yard on July 16, 2009.  We further agree that no fine should be imposed in this instance.  We are also in agreement with the ALJ that the Complainant failed to provide sufficient evidence to substantiate any of the other allegations within her Complaint.  Simply put we find no basis within the Complainant’s Exceptions that would cause us to reject or modify the recommendations of the ALJ.  Accordingly, we shall deny the Complainant’s Exceptions.

Conclusion

Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE, 
IT IS ORDERED:

1. That the Exceptions of Mary Kingcade to Administrative Law Judge Eranda Vero’s Initial Decision, which was issued on May 23, 2012, are denied, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Eranda Vero is adopted, consistent with this Opinion and Order.

3. That the Formal Complaint filed by Mary Kingcade, at Docket Number C-2009-2134662, against the Philadelphia Gas Works is sustained, in part, and denied, in part, consistent with this Opinion and Order.

4. That Philadelphia Gas Works cease and desist from further violations of the Public Utility Code, 66 Pa. C.S.A. § 101 et seq., and the regulations of the Pennsylvania Public Utility Commission, 52 Pa. Code § 1.1 et seq.

5. That a copy of this Initial Decision shall be served on the Law Bureau for the purpose of tracking cases where PGW is found to have violated the Public Utility Code, 66 Pa. C.S.A. § 101 et seq., the regulations of the Pennsylvania Public Utility Commission, 52 Pa. Code § 1.1 et seq., and the Pennsylvania Public Utility Commission orders.


6. That this proceeding be marked closed.
[bookmark: _GoBack][image: ]
BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  November 8, 2012

ORDER ENTERED:  November 8, 2012
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