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Pennsylvania Public Utility Commission,




     C-2012-2302423
Bureau of Investigation & Enforcement


v.

Gary C. Walk, Jr., t/a Walks Moving
OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition is a letter Petition of Appeal from Staff Action (Petition) filed on July 12, 2012, by Gary C. Walk, Jr., t/a Walks Moving (Petitioner), relative to the above-captioned proceeding.  The Petition was filed in response to a Secretarial Letter issued on June 28, 2012 (June 2012 Secretarial Letter) which imposed a $500 penalty upon the Petitioner for failure to maintain evidence of insurance on file with this Commission.
  No Response to the Petition has been filed.
History of the Proceeding


On April 5, 2000, the Petitioner was issued a Certificate of Public Convenience (Certificate) at Docket No. A-00116497, which authorized it to transport household goods in use, between points in the City of Altoona, Blair County, and within an airline distance of thirty (30) statue miles of the limits of the City of Altoona.


On May 7, 2012, the Commission’s Bureau of Investigation & Enforcement (BI&E) instituted a Complaint at Docket No. C‑2012‑2302423 against the Petitioner, alleging that it had failed to maintain evidence of liability insurance on file with the Commission, a violation of 66 Pa. C.S. § 512, 52 Pa. Code § 32.2(c), and 52 Pa. Code § 32.11(a), § 32.12(a) or § 32.13(a).  The Complaint recommended a penalty of $500 and cancellation of the Petitioner’s Certificate of Public Convenience (Certificate) for non-compliance.


In accordance with 52 Pa. Code § 5.61, BI&E notified the Petitioner that, unless its insurer filed evidence of insurance with the Commission and it remitted the proposed penalty of $500, it must file an Answer to the Complaint within twenty days.  The Notice further specified that, if the Petitioner failed to file an Answer to the Complaint, BI&E would request the Commission to issue an Order that would impose a penalty, which could include a fine, cancellation, or any other remedy as deemed appropriate.


The Complaint was issued by certified mail on May 16, 2012.  The Petitioner failed to file an Answer to the Complaint or remit the $500 penalty.  We note, however, that on June 15, 2012, the Petitioner’s insurer filed evidence of insurance, with an effective date of April 1, 2012.  Subsequently, on June 19, 2012, the Commission issued a Notice to Lift Suspension of PUC Operating Authority.


In the June 2012 Secretarial Letter, the Petitioner was advised that, due to the failure to file an Answer to the Complaint or to pay the $500 penalty, the allegations in the Complaint were admitted and the Complaint was sustained.  The Petitioner was further advised to pay the outstanding $500 penalty within twenty (20) days from the date of the June 2012 Secretarial Letter, and to cease and desist from further violations of the Public Utility Code (Code) and the Regulations of the Commission.


On July 12, 2012, the Petitioner filed the instant Petition asking for the $500 penalty to be waived.  The Petitioner reiterates that his insurance agent had filed the insurance renewal with BI&E in April 2012, and that the U.S. Postal Service lost the Complaint sent by certified mail on May 16, 2012.
  The Petitioner avers that since April of 2000, he has always had insurance coverage, and because of the delay caused by the Postal Service, he did not have the opportunity to timely respond to the Complaint issued on May 16, 2012.  


As noted, no answers were filed in response to the Petition.

Discussion


In considering the appeal from staff action, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.


Appeals from staff action are governed by Section 5.44(a) of the Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code § 5.44(a).  Section 5.44(a) provides the following:

Actions taken by staff, other than a presiding officer, under authority delegated by the Commission, will be deemed to be the final action of the Commission unless appealed to the Commission within 20 days after service of notice of the action, unless a different time period is specified in this chapter or in 
the act.

52 Pa. Code § 5.44(a).



Courts have held that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  Additionally, Section 332(a) of the Code, 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.



In the Petition, the Petitioner avers that he has had the same insurance agent for several years.  He claims that every year he receives a letter from the Commission stating that his insurance renewal has not been received, and every year he has his insurance agent send a duplicate copy to Commission.  The Petitioner avers that this year the Postal Service lost the Complaint for almost a month.  According to the Petitioner, when he did receive the Complaint on June 12, 2012, he immediately called BI&E and was told by them to respond with a letter, which he did.  The Petitioner avers that he also had his insurance agent send another copy of the insurance renewal, which the Commission received on June 15, 2012.  He states that, after he sent his insurance renewal, the Commission issued a Secretarial Letter on June 19, 2012, notifying the Petitioner that the suspension had been lifted, and, subsequently, the Commission issued the June 2012 Secretarial Letter.  He states that he has always maintained insurance and questions why the Commission would have lifted his suspension if he did, if fact, fail to respond to the Complaint.  Petition at 1.  Based on his statements, the Petitioner requests that the $500 civil penalty be waived.  Id.  


We note that on June 12, 2012, the Petitioner filed a letter with the Commission in which it stated that the U.S. Postal Service had left notice that it attempted to deliver a certified letter to him on May 18, 2012.  On May 19, 2012, when the Petitioner tried to retrieve the certified letter, he was told it could not be found.  It was not until June 12, 2012, when the certified letter was found and delivered to him, that he was aware of the Complaint BI&E sent on May 16, 2012.  The Petitioner also stated that his insurance agent sent copies of the insurance renewal to BI&E on April 1, 2012, and was sending out another copy of the insurance renewal to BI&E.  When the Petitioner received the Certified Letter on June 12, 2012, he promptly contacted BI&E.  Based upon the above-recounted factors, it appears that the Petitioner did, in effect, file a timely Answer to the Complaint.


Upon further review of the record in this proceeding, we find that it is appropriate to exercise our discretion, pursuant to Section 703(g) of the Code, 66 Pa. C.S. § 703(g), to rescind the June 2012 Secretarial Letter, as the allegations in the Complaint should not have been deemed admitted and a civil penalty should not have been imposed therein.
  Consistent with the language in the Notice attached to the Complaint, this matter should have been referred to an Administrative Law Judge (ALJ) for a hearing and decision or a settlement due to the fact that the Petitioner did, in effect, file a timely Answer in which it denied the allegations in the Complaint.  The Petitioner was served with the Complaint on June 12, 2012, and filed an Answer on June 12, 2012, well within the requisite twenty day response period set forth in 52 Pa. Code § 5.61(a).


Accordingly, the Petitioner should have been provided with an opportunity to be heard and defend itself further against the allegations in the Complaint.  Pennsylvania’s procedural due process requires notice, an opportunity to be heard and to defend in an orderly proceeding adapted to the nature of the case before the tribunal.  Conestoga National Bank v. Patterson, 275 A.2d 6, 8 (Pa. 1971).  We will not, however, refer this matter for a hearing.  We believe that to do so under the circumstances in this case would be an inefficient use of the Parties’ and the Commission’s resources.
Conclusion



Based on our review of the record in this proceeding, we shall rescind the June 2012 Secretarial Letter, which will render the Petition moot; THEREFORE,


IT IS ORDERED:  


1.
That the Secretarial Letter issued on June 28, 2012, is rescinded, consistent with this Opinion and Order.


2.
That the Petition of Appeal from Staff Action is rendered moot.


3. 
That the Secretary shall mark this proceeding closed.
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BY THE COMMISSION,







Rosemary Chiavetta







Secretary

(SEAL)

ORDER ADOPTED:  November 8, 2012
ORDER ENTERED:  November 8, 2012
	�	While the letter that the Petitioner filed on July 12, 2012, is not labeled as a Petition of Appeal from Staff Action, it was filed within the requisite twenty-day time frame for filing appeals from staff action as set forth in 52 Pa. Code § 5.44(a).  The letter also responds to the fine imposed in the June 2012 Secretarial Letter.  As such, we shall treat the July 12, 2012, letter as a Petition of Appeal from Staff Action. 


	� 	The Petitioner supplied a letter from the Altoona Post Office verifying that the Certified Letter was not delivered until June 12, 2012.


	�	We note that our rescission of the June 2012 Secretarial Letter will render the Petition before us a moot issue.
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