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PENNSYLVANIA PUBLIC UTILITY COMMISSION



Otis Roberson						:
							:
	v.						:		C-2012-2304900
							:
PECO Energy Company				:



INITIAL DECISION


Before
Elizabeth H. Barnes
Administrative Law Judge


HISTORY OF THE PROCEEDING

		
		On May 7, 2012, Otis Roberson (Complainant) filed a formal complaint with the Commission against PECO Energy Company (“PECO” or “Respondent”) requesting his bill be reduced by 50% and that he be given a reasonable payment arrangement.  He further requested that the other 50% of his bill be made the responsibility of his ex-wife who resided at the service residence(s) in question with their children.  Complainant stated he did not reside at the service residence(s) and since he did not enjoy the benefit of the electric service, he should not be financially responsible for it.  Complainant is willing to be responsible for half of the bill because his children resided with his ex-wife and he believes that is consistent with the informal decision issued by the Bureau of Consumer Services (BCS) at Case No. 002866932 on January 24, 2012.  Respondent was served the Complaint on May 17, 2012.

		On May 22, 2012, PECO filed a timely Answer and New Matter to the complaint admitting that Complainant seeks to split the financial responsibility for his bill in half with his ex-wife, Karen Roberson, and that Complainant requests a payment arrangement on that balance.  However, Respondent denied Complainant never lived at the service addresses in question and Respondent avers Complainant is responsible for the entire current balance of $16,165.23 under account number 30906-10033.  Further, PECO agrees with the Commission’s Bureau of Consumer Services (BCS) Decision No. 2866932, which determined Complainant and his wife were married and should be jointly liable for a balance of $13,618.40, which contained $4,942.02 in Customer Assistance Program (CAP) arrears.  Respondent argues Complainant defaulted on three prior payment arrangements and is not entitled to a fourth.  Respondent claimed in New Matter that Complainant’s current balance of $16,165.23 contains CAP arrears in the amount of $3,310.93 and no further payment arrangements should be granted to Complainant.

		On June 5, 2012, a notice of telephonic hearing was issued by the Office of Administrative Law Judge (OALJ) setting July 26, 2012, as the date for the hearing in this matter.

		On June 6, 2012, a Prehearing Order was issued by the presiding officer, stressing to Complainant that he should be prepared to testify about the total gross monthly income of the household including income from all adults living at the service address and benefiting from the utility service including Supplemental Security Income (SSI), salaries, and all other sources of income.

		On July 26, 2012, a telephonic hearing took place, originating from the Commission’s Harrisburg office.  Complainant testified on his own behalf.  He offered one exhibit after the hearing, a divorce decree, which was entered into the record on or about August 13, 2012.  Complainant’s Exhibit 1.  Attorney Shawane L. Lee, Esquire represented PECO and presented the testimony of Renee Tarpley, Senior Regulatory Assessor for PECO.  N.T. 18-19.  A transcript was filed and the record closed on August 16, 2012.

FINDINGS OF FACT

		1.	Complainant is Otis L. Roberson, whose service addresses with PECO include: 1) 609 Sharon Avenue, 2nd Floor, Sharon Hill, PA from October 3, 2005 through August 17, 2007; 2) 204 Main St., Darby, PA from March 1, 2008 through April 2, 2008; 3) 7102 Clover Lane, Upper Darby, PA from August 14, 2007 through January 19, 2010; and 4) 313 Trainer St., Chester, PA from January 19, 2010 until present.  Complaint; N.T. 19-23.

		2.	Respondent is PECO Energy Company, a jurisdictional electric distribution company (EDC) providing residential electricity service in the Commonwealth of Pennsylvania.

		3.	On January 24, 2012, BCS issued an informal decision at BCS Case No. 2866932 finding that Complainant and his wife, Karen Roberson, were married and should be jointly liable for the balance of $13,618.10 and that Complainant had failed to submit proof of residency for any address other than 7102 Clover Lane, for the disputed period of August 14, 2007 through January 19, 2010.
		
		4.	On May 7, 2012, Complainant filed a formal complaint with the Commission against PECO alleging that PECO was not abiding by the BCS decision in that the company was not splitting his bill 50/50 with his ex-wife (Karen Roberson).  Complaint, Paragraph 4B.

		5.	Complainant requested a payment arrangement for 50% of his bill.  Complaint, Paragraph 4B.

		6.	At the hearing on July 26, 2012, Complainant testified that even though he did not reside at 7102 Clover Lane, Upper Darby, PA, he was willing to pay for half of the total bill with a payment arrangement as long as his ex-wife, Karen Roberson, would be responsible for the other half.  This is because his children were living at the service addresses.  N.T. 6-9.

		7.	Complainant and Karen Roberson were divorced on September 25, 2009.  Complainant’s Exhibit 1.

		8.	Complainant receives $1,312 monthly from social security and he resides alone except that one adult daughter frequently stays at his residence, and she does not earn any income.  N.T. 7-8.

		9.	Complainant did not provide any evidence in the form of a lease agreement or letter from his landlord to show that he was residing at any place other than 7102 Clover Lane during the time period of August 14, 2007 through November 26, 2010.  N.T. 12, 24-25.

		10.	Two medical certificates dated December 9, 2008 and August 17, 2009 respectively were submitted to PECO regarding Complainant’s sleep apnea medical condition as a reason not to terminate electric service to 7102 Clover Lane.  N.T. 14-15, 28-30; PECO Energy Exhibit 7.

		11.	 Complainant applied for a CAP rate for the service property at 7102 Clover Lane, Upper Darby, PA.  PECO Energy Exhibit 8.

		12.	Complainant received CAP at a reduced rate based on his application.  N.T. 31.

		13.	Complainant breached three company payment arrangements (in 2006, 2008, and 2010) including an agreement established on January 3, 2008, for the service property at 7102 Clover Lane.  N.T. 32; PECO Energy Exhibit 9.

		14.	Recently, Complainant was re-enrolled into a CAP program on or about June 8, 2012.  N.T. 33.

		15.	Complainant’s current balance is $13,952.62, and he did receive a forgiveness of $2,433.03 when he reinstated into the CAP program this year, June 14, 2012.  N.T. 34; PECO Energy Exhibit 34.


DISCUSSION

		As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S.A § 332(a).

		To satisfy this burden, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Pub. Util. Comm'n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission's adjudication must be based upon substantial evidence.  Mill v. Comm'w., PA Pub. Util. Comm'n, 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. PA Pub. Util. Comm'n, 623 A.2d 6 (Pa. Cmwlth. 1993), 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Pub. Util. Comm'n, 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Commonwealth, Dep't. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).

		When BCS stated in its determination that Mr. and Mrs. Roberson were jointly liable, it did not mean that each was liable for only half of the bill.  Instead, it meant that each was responsible for 100% of the bill, and that collection could be made on either party in its entirety.  That is what joint and severable liability means.  If Mr. Roberson wants to split the costs with his ex-wife, he can negotiate that arrangement with her.  However, the Respondent is under no legal obligation to collect half of the bill from Respondent and half from his ex-wife.

		There is substantial evidence to show Complainant was residing or was representing to Respondent that he was residing at 7102 Clover Lane during the time period in question from August 14, 2007 through January 19, 2010 as evidenced by two medical certifications submitted on his behalf by his medical doctor due to Complainant’s medical condition of sleep apnea in 2008 and 2009.  Further evidence that Complainant resided at 7102 Clover Lane is the application signed by Complainant for a reduced CAP rate for services at this address. 

		The evidence supports a finding that although he may have been divorced from Karen Roberson on September 25, 2009, there is insufficient evidence to show he was residing at any place other than 7102 Clover Lane during the time period in question.  Although Complainant’s Exhibit No. 1 appears to be a photocopy of an envelope addressed to Otis LD Roberson, 705 Highland Ave., Chester, PA 19013, and the postmark states September 29, 2009, this is insufficient evidence to show proof of residency.  Something more substantial such as a lease or mortgage document is required.  Respondent agrees that Complainant resided at 313 Trainer Street after January, 2010.

		However, I find Complainant is entitled to one Commission-ordered payment arrangement on the amount of the balance that is not attributable to CAP rates or arrearages.  66 Pa. C.S. § 1405.  Even though Complainant failed to comply with the terms of three prior company payment arrangements, he was never given a Commission-ordered payment arrangement.  The Public Utility Code at 66 Pa.C.S. §1405(b)(1) and (d) state in pertinent part:  

(b) Length of payment agreements.—The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond: 
(1) five years for customers with a gross monthly household income level not exceeding 150% of the federal poverty level.  

		  *  *  *  *

(d) Number of Payment Agreements. – Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

		Further, the Public Utility Code states that customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the Commission.  66 Pa. C.S.A. § 1404(c).  A large portion of Complainant’s balance (approximately $4,000) is due to CAP arrearage.  Complainant is not entitled to a payment arrangement regarding this CAP arrearage.  Also, as of June 14, 2012, Complainant has been re-enrolled as a CAP customer and he received $2,433 in forgiveness when he re-enrolled.  

		However, it is undisputed that a significant portion (approximately $10,000) of Complainant’s bill is attributable to arrearage while he was not on the CAP program.  Although Complainant failed to make the payments agreed to in three prior payment arrangements, he was never given a Commission-ordered payment arrangement.  Complainant is entitled to a payment arrangement regarding the non-CAP portion of his arrearage.  Given Complainant’s testimony that he currently resides alone with a monthly gross income of $1,312, he qualifies as a level one customer as his gross monthly household income level does not exceed 150% of the federal poverty level.  Therefore, he shall be given a payment arrangement such that Complainant shall be responsible for his current bill plus 1/60th of the amount of the non-CAP balance in arrearage for the service property of 7102 Clover Lane during the time period of August 14, 2007 through January 19, 2010.  

		Respondent shall be directed to calculate the actual amounts of the payment plan after entry of the Commission’s Order in this case or in the event that this Initial Decision becomes final by operation of law.  Hopefully, Complainant’s recent re-enrollment in the CAP program coupled with a payment arrangement on his non-CAP arrearage will assist him in making timely payments in the future.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa. C.S. §701.

		2.	Pursuant to 66 Pa. C.S. § 332(a), the burden of proof in this proceeding is on the Complainant.

		3.	The Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1401 et seq., applies to this proceeding.

		4.	The Commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established in Chapter 14 of the Pennsylvania Public Utility Code.  66 Pa. C.S. § 1405.

		5.	The Commission lacks the authority to establish payment arrangements for customers participating in CAP programs offered by public utilities pursuant to 66 Pa. C.S. 
§ 1405(c).  
		
		6.	A public utility is entitled to full payment for services provided to customers.  Scaccia v. West Penn Power Co., 5 Pa. PUC 637 (1982); Kea v. Peoples Natural Gas Co., 60 Pa. OPUC 215 (1985).


		7.	Complainant failed to show he did not reside at 7102 Clover Lane, Upper Darby, PA at any time from August 14, 2007 through January 19, 2010; and therefore, is responsible for the bills associated with that time period.

		8.	Pursuant to 66 Pa. C.S. §332(a), the Complainant has met his burden of proof regarding entitlement to a payment arrangement in this proceeding; however, he is jointly responsible for 100% of the arrearage owed for electric service provided by Respondent to Complainant and his ex-wife, Karen Roberson during the period of August 14, 2007 through January 19, 2010 at the service address 7102 Clover Lane, Upper Darby, PA.  66 Pa.C.S. 
§ 1405(b)(1) and (d).

		
ORDER


		THEREFORE,

		IT IS ORDERED:

		1. 	That the Complaint of Otis Roberson against PECO Energy Company at Docket No. C-2012-2304900 is hereby granted in part and denied in part.

2.	That Otis Roberson is jointly responsible for 100% of the arrearage owed for electric service provided by PECO Energy Company to Otis Roberson and his ex-wife, Karen Roberson during the period of August 14, 2007 through January 19, 2010 at the service address 7102 Clover Lane, Upper Darby, PA. 

3.	That Otis Roberson shall be responsible for his regular monthly bills as they come due, plus 1/60th of the non-CAP arrearage owed on his account for services rendered to the property located at 7102 Clover Lane, Upper Darby, PA during the time period of August 14, 2007 through January 19, 2010, to be calculated as of the date the Commission enters its Order in this case and these payments shall commence with the first monthly bill received after entry of the Commission’s Final Order in this case and continue thereafter on the due date for the payment of each regular monthly bill, until the arrearage on this account has been paid in full.

4.	That, so long as Otis Roberson adheres to the terms of this Order, PECO Energy Company shall not assess any late payment charges nor shall it terminate service to Otis Roberson, except for valid safety and/or emergency reasons.

5.	Otis Roberson is not entitled to a payment arrangement on his CAP arrearage of approximately $4,000.

6.	That if Otis Roberson does not keep the payment schedule stated in this order, PECO Energy Company is authorized to suspend or terminate his utility service in accordance with the provisions of the Pennsylvania Public Utility Code, 66 Pa. C.S. §§101, et seq.


Dated:  November 6, 2012				______________________________
							Elizabeth Barnes
							Administrative Law Judge
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