BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Derek Dancy
:


:


v.
:
C-2012-2286058


:

PECO Energy Company
:
INITIAL DECISION

Before

Christopher P. Pell

Administrative Law Judge

HISTORY OF THE PROCEEDING
On January 30, 2012, Derek Dancy (complainant) filed a formal Complaint (Complaint) against PECO Energy Company (PECO or respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, the complainant indicated that there are incorrect charges on his bill.  Under the “state the facts of your complaint” section, the complainant stated: “I am not responsible for another bill.  Services were turned on without my knowledge.”  As relief, the complainant indicated that he wants the “charges taken off my bill.”

On February 21, 2012, respondent filed an Answer denying that the complainant’s electric bills contain incorrect charges.  PECO further denied the complainant’s assertion that he is not responsible for the account in question.



By Hearing Notice dated March 1, 2012, a hearing was scheduled for April 23, 2012, at 1:00 p.m., and the matter was assigned to me.  



I issued a Prehearing Order on March 2, 2012.  The Prehearing Order directed the parties to comply with various procedural requirements and directed that a request to change the scheduled hearing should be sent to me at least five days prior to the hearing date, be in writing and state the agreement or opposition of the other party.  It warned both parties of potentially serious consequences if they failed to obtain a continuance and failed to attend the hearing.  It also explained that the complainant bears the burden of proof to establish that the respondent violated its tariff, the Public Utility Code, or a Commission Order or regulation, and that he is entitled to the relief requested in the Complaint.



On April 23, 2012, the complainant requested a postponement of the scheduled hearing because of personal medical issues.  Since respondent did not object, I granted the complainant’s request.  My decision to grant the complainant’s request was memorialized in my Order Granting Motion for Continuance dated April 24, 2012.



 By Hearing Cancellation/Reschedule Notice dated April 26, 2012, the hearing was rescheduled for July 18, 2012, at 10:00 a.m.



The hearing convened as scheduled on July 18, 2012.  The complainant appeared pro se and testified.  Respondent appeared and was represented by Benjamin L. Shechtman, Esq., who presented the testimony of Richard Conway, a PECO Regulatory Assessor.  Respondent offered four exhibits (PECO Exhs. 1 through 4), which were all admitted into the record.



The record in this case consists of a 44-page transcript and four exhibits.  The record closed on August 6, 2012, when I received the transcript of the hearing.
FINDINGS OF FACT

1. The complainant in this case is Derek Dancy.

2. The respondent in this proceeding is PECO Energy Company.
3. The complainant resides at 6544 N. Smedley Street, Philadelphia, PA 19126.  The complainant initiated service at this address on January 15, 2008.  Tr. 7, 23, 27.
4. On September 30, 2010, the complainant signed a residential lease agreement for an address located at 7030 Clinton Road, Upper Darby, PA 19082 (service address).  The lease listed the complainant and Christina M. Jones as co-tenants and indicated that the lease was for the period October 1, 2010 through September 30, 2011.  Tr. 24; PECO Exh. 2.

5. As part of the signed lease agreement for the service address, the complainant agreed to take responsibility for utilities including gas and electric service.  Tr. 25-26; PECO Exh. 2.

6. On October 8, 2010, PECO initiated gas and electric service to the service address.  The complainant was listed as the primary account holder on the account for service at this address with Christina M. Jones listed as the secondary account holder.  Tr. 21, 23.

7. Only a primary account holder can designate a secondary account holder on an account.  A primary account holder is not responsible for any prior balances of a secondary account holder, nor will the prior balance have any effect on the primary account holder’s account.  Tr. 21-23; PECO Exh. 1.  

8. Prior to receiving service at the service address, Christina M. Jones had two separate PECO accounts with unpaid balances which were both charged off to a collection agency.  Tr. 20.
9. The complainant did not reside at the service address during the lease period.  He lived at 6544 N. Smedley Street, Philadelphia, PA  19126 during this period.  Tr. 14, 27.

10. PECO terminated electric service to the service address for non-payment in April 2011.  Tr. 41.
11. PECO was unable to terminate gas service to the service address because they could not gain access to shut it off.  Gas service remained on until September 2011 when another person applied for service at the service address.  Tr. 41.

12. The unpaid balance from the service address totaled $1,709.77.  Tr. 23; PECO Exhs. 1, 3.

13. On October 28, 2011, PECO transferred the $1,709.77 unpaid balance from the complainant’s account for 7030 Clinton Road to his account for the 6544 N. Smedley Street address.  Tr. 23, 27, 30; PECO Exh. 3.
DISCUSSION
The Public Utility Code, 66 Pa.C.S.A. § 332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S.A. § 332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa.P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa.P.U.C. 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pennsylvania Pub. Util. Comm’n, 578 A.2d 600, 602 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pennsylvania Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transp. Corp. v. Pennsylvania Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pennsylvania Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

In his Complaint and at the hearing, the complainant insisted that although he signed a residential lease agreement for 7030 Clinton Road, Upper Darby, PA 19082, he should not be held responsible for the unpaid balance for gas and electric service provided to that address because he did not live there and because he did not request service in his name at that address.  
Regarding transfer of accounts, 52 Pa.Code § 56.16(b) provides, in pertinent part, that “[i]n the event of discontinuance or termination of service at a residence or dwelling in accordance with this chapter, a public utility may transfer an unpaid balance to a new residential service account of the same customer.”
The term “customer” is defined at Chapter 56 of Title 52 of the Pennsylvania Code as:

A natural person at least 18 years of age in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or an adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential public utility service is requested. A natural person remains a customer after discontinuance or termination until the final bill for service is past due.
52 Pa.Code § 56.2.
During the hearing, the complainant testified that he only signed the residential lease agreement for the service address to help Christina Jones, a woman he knew for approximately one month, because she was homeless and separated from her child.  The complainant explained that he signed the lease so that Christina Jones would be able to reunite with her daughter.  Complainant denied ever living at this address and also denied ever contacting PECO to initiate gas and electric services in his name for this address.  Complainant argued that someone else must have used his information to initiate these services in his name.  The complainant further testified that he never saw Christina Jones again, nor did he ever return to 7030 Clinton Road.



PECO agreed that the complainant never lived at the 7030 Clinton Road address.  However, PECO’s witness testified that the complainant initiated gas and electric service for this address and is therefore responsible for the unpaid balance.  PECO’s witness explained that the complainant was listed as the primary account holder on the account for service at this address with Christina M. Jones listed as the secondary account holder, and that only a primary account holder can make the designation between primary and secondary account holder.  PECO’s witness explained that, by establishing a primary and secondary customer on the account for service to the service address, Christina Jones’ two prior balances could not be transferred to this account.



Upon review of the record, I do not find the complainant’s testimony to be credible.  The complainant testified that he signed the residential lease for this apartment because he wanted to help Christina Jones, a homeless woman, reunite with her child.  I do not find it credible that the complainant would sign a one-year residential lease agreement for the purpose of enabling her to reunite with her daughter and then not help her establish utility services.  In addition, it is important to note that, pursuant to the residential lease agreement the complainant signed, he acknowledged his responsibility for gas and electric services.  It is equally important to note that having the complainant listed as the primary account holder enabled Ms. Jones to avoid any complications that her two prior unpaid PECO balances might have caused her when applying for gas and electric services.


Since the complainant has not met his burden of demonstrating that he is not responsible for this balance, under the aforementioned regulations, PECO properly transferred the unpaid balance from his account for service at 7030 Clinton Road to his account for service at 6544 N. Smedley Street.



CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and subject matter of this proceeding.

2. Pursuant to 66 Pa. C.S.A. § 332(a), the burden of proof in this proceeding is upon the complainant.

3. In the event of discontinuance or termination of service at a residence or dwelling in accordance with this chapter, a public utility may transfer an unpaid balance to a new residential service account of the same customer.  52 Pa.Code § 56.16(b).
4. A customer is defined as a natural person at least 18 years of age in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or an adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential public utility service is requested. A natural person remains a customer after discontinuance or termination until the final bill for service is past due. 52 Pa.Code § 56.2.
5. Complainant failed to sustain his burden of establishing that the respondent improperly transferred an unpaid balance to his residential service account.
ORDER



THEREFORE, 



IT IS ORDERED:

1. That the Complaint of Derek Dancy against PECO Energy Company at Docket No. C-2012-2286058 is denied; and
2. That the record at Docket No. C-2012-2286058 be marked closed.
Date:
       October 31, 2012    
___________________________________



Christopher P. Pell


Administrative Law Judge
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