BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Karla Hilliard						:
							:
	v.						:		C-2012-2325269
							:
Columbia Gas of Pennsylvania, Inc.			:



ORDER 
DENYING IN PART PRELIMINARY OBJECTIONS
AND REFERRING CASE TO MEDIATION UNIT FOR MEDIATION REVIEW


On September 11, 2012, Karla Hilliard filed with the Pennsylvania Public Utility Commission (Commission) a formal Complaint against Columbia Gas of Pennsylvania, Inc. (Columbia or “the Company”), Docket Number C-2012-2325269.  In her Complaint, Ms. Hilliard indicated that she received a notice that her utility service was being terminated.  Ms. Hilliard stated that “Columbia wants us to buy all the gas off them or our gas well.  They are going to disconnect the gas meter and take it out.”  Ms. Hilliard questioned what will happen if her gas well freezes and there is no alternate gas.  Ms. Hilliard added that her gas well was turned on May 16, 2005 by a certified plumber and inspected by Columbia.  Ms. Hilliard stated that Columbia wants her to buy her gas from them and that she would like to be able to keep her Columbia gas connection as an alternative.

On October 9, 2012, Columbia filed an Answer and New Matter in response to Ms. Hilliard’s Complaint.  The New Matter was not accompanied by a Notice to Plead.  In its Answer, Columbia admitted that Ms. Hilliard was provided with notice that she could no longer receive natural gas service from both Columbia and from a privately owned natural gas well because the applicable Columbia tariff provides that Ms. Hilliard’s rate is only available “for the total requirements of any residential customer.”  In its New Matter, Columbia reiterated the terms of the tariff and the requirement that Ms. Hilliard either receive 100% of her natural gas requirements from Columbia or disconnect service from Columbia.

Also on October 9, 2012, Columbia filed a Preliminary Objection.  The Preliminary Objection was accompanied by a Notice to Plead.  In its Preliminary Objection, Columbia averred that the terms of its tariff provide that the Rate RSS is only available “for the total requirements of any residential customer” and that Ms. Hilliard must therefore decide if she wishes to receive 100% of her natural gas requirements from Columbia.  Columbia added that otherwise, Columbia plans to disconnect service to Ms. Hilliard.  Columbia attached a copy of the Rate RSS tariff to the Preliminary Objection and averred that public utility tariffs have the force and effect of law and are binding on the public utility and its customers.  Columbia concluded that Ms. Hilliard has failed to allege a violation of the Public Utility Code or a Commission regulation as a matter of law and that Columbia is entitled to judgment as a matter of law.  Columbia moved for Ms. Hilliard’s Complaint to be dismissed for legal insufficiency and that Columbia be allowed to disconnect service to Ms. Hilliard.

Ms. Hilliard’s Answer to the Preliminary Objection was due no later than October 22, 2012.  52 Pa. Code §§ 5.101(f)(1), 1.12(a), 1.56(a)(1) and (b).  Ms. Hilliard did not file an answer to the Preliminary Objection.

By Motion Judge Assignment Notice dated October 24, 2012, the parties were informed that I was assigned as the Presiding Officer in this matter and responsible for resolving any issues which may arise during the preliminary phase of this proceeding. 

Columbia’s Preliminary Objection is procedurally ready to be ruled upon.  For the reasons discussed further below, Columbia’s Preliminary Objection will be denied.

The Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code Chapters 1, 3 and 5, provide for the filing of Preliminary Objections.  52 Pa. Code § 5.101.  Commission Preliminary Objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994) (Equitable).  Columbia’s Preliminary Objection averred that Ms. Hilliard’s Complaint is legally insufficient.  The Commission’s Rules provide, in relevant part:
(a) 	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101(a)(1)-(6).

For purposes of disposing of Preliminary Objections, the Commission must accept as true all well pleaded, material facts of the nonmoving party, as well as every reasonable inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A.2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to the Complainant and should dismiss the complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable, supra; see also, Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 406 A.2d 1020 (Pa. 1979).

In civil practice, a Preliminary Objection based on legal insufficiency is referred to as a demurrer.  Preliminary Objections in the form of a demurrer will be sustained only in cases which are free and clear of doubt and where dismissal is clearly warranted by the record.  Community Life Support Systems, Inc., et al. v. Commonwealth of Pennsylvania, 689 A.2d 1014, 1017 (Pa. Cmwlth 1997).  Any doubt must be resolved in favor of overruling a demurrer.  Id.; see also, Powell v. Drumheller, 621 A.2d 1197, 1199 (1993)(scope of review of a challenge to the sustaining of preliminary objections in the nature of a demurrer is whether on the facts averred, the law states with certainty that no recovery is possible).

Ms. Hilliard contended Columbia wants her to buy all of her gas entirely from the Company or take gas entirely from her own natural gas well.  Ms. Hilliard is concerned about receiving gas if her gas well freezes and she has no alternative.  Ms. Hilliard added that her gas well was properly turned on and inspected by Columbia.  She would also like to keep her connection to Columbia.  Columbia averred in its Preliminary Objection, however, that the Company’s tariff requires residential customers to receive gas service entirely from the Company.  Therefore, according to Columbia, if Ms. Hilliard desires to receive natural gas service from her own well, she must be disconnected from Columbia’s system.  Columbia argued that it is entitled to judgment as a matter of law because the tariff has the force and effect of law.

Columbia’s Preliminary Objection will be rejected.

		When accepting as true all well pleaded material averments in Ms. Hilliard’s Complaint, as is required when addressing Columbia’s Preliminary Objection, as well as every reasonable inference from those averments, the Complaint raises questions of material fact that warrant a hearing and that should not be dismissed based on a preliminary pleading.  For example, the Complaint raises issues of the installation of the natural gas well that was reviewed and inspected by Columbia.  Ms. Hilliard indicated in her Complaint that “Columbia Gas came and looked at [the well] and told us what to do and get the right the right kind of valve.  The Columbia Gas employee came and inspected it for us.  Everything was fine.”  The Complaint also claims that there was “never any problems” at the time of installation.  These allegations may raise issues of adequate service under Section 1501 of the Public Utility Code.  66 Pa. C.S. § 1501.  Section 1501 provides, in pertinent part, that public utilities are to provide service which is adequate, efficient, safe and reasonable.

		Certainly, Columbia’s argument with regard to its Tariff RSS is not without merit.  It is well settled that public utility tariffs have the force and effect of law and are binding on the public utility and its customers.  When reviewing a Preliminary Objection, however, the Commission must view the Complaint in this case in the light most favorable to the Complainant and should dismiss the Complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  When doing so in this case, the Preliminary Objection must be dismissed and Ms. Hilliard must be given a hearing on her Complaint.  It is not clear that Ms. Hilliard would not be entitled to relief under any circumstances as a matter of law.

It is also relevant that Ms. Hilliard is not represented by counsel.  Commission precedent supports allowing unrepresented complainants an opportunity to be heard orally, and not have their case dismissed on the basis of a preliminary pleading.  See, Richard Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617, Order (entered July 14, 1993)(Carlock)(in many cases unrepresented complainants can explain their dispute orally much better than they can communicate their grievance in written form and to deny unrepresented complainants a meaningful opportunity to be heard in such cases can be viewed as a gross abuse of authority) at 7; citing, Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C-00923950, Order (entered October 1992) and William Schleisher v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (adopted at Public Meeting December 17, 1992); see also, John M. Gera v. PPL Electric Utilities Corporation, Docket No. C-20054657, Opinion and Order (entered November 2, 2005).[footnoteRef:1] [1:  	The Commission’s decision in Carlock was subsequently clarified to allow ALJ’s the discretion to dispose of the pleadings in a proceeding provided that the action is neither arbitrary nor capricious, and that it is in accordance with the law.  John A. Graham Jr. v. Philadelphia Suburban Water Company and Bell Atlantic-Pennsylvania, Inc., Docket No. C-00957557, Opinion and Order (entered June 12, 1996). 
] 


As such, Columbia’s Preliminary Objection will be rejected.  When accepting as true all well pleaded material facts raised in Ms. Hilliard’s Complaint, it is clear that Ms. Hilliard’s Complaint should not be dismissed based on a preliminary pleading.  This case will be referred to the Commission’s Mediation Unit for mediation review regarding the service issues raised in the Complaint.


ORDER

THEREFORE,

IT IS ORDERED:

1.	That the Preliminary Objection filed by Columbia Gas of Pennsylvania, Inc. in the above-captioned case at Docket Number C-2012-2325269 dated October 9, 2012 is denied.

2.	That the remaining issues set forth in Karla Hilliard’s Complaint are referred to the Commission’s Mediation Unit for mediation review.


Date: November 13, 2012									
					Joel H. Cheskis
					Administrative Law Judge
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