BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Yi Jing Groeber					:													:		
[bookmark: _GoBack]	v.						:		C-2012-2326167
							:
Verizon Pennsylvania LLC				:
f/k/a Verizon Pennsylvania, Inc.			:



ORDER GRANTING PRELIMINARY OBJECTIONS AND
MOTION TO STRIKE WITH REGARD TO CERTAIN ISSUES


I.	BACKGROUND

		On September 12, 2012, Yi Jing Groeber (Ms. Groeber or Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Verizon Pennsylvania, LLC (Verizon, the Company, or Respondent).  In her Complaint, Ms. Groeber alleged that there was an ongoing reliability, safety or quality problem with the Verizon service to the home.[footnoteRef:1]  She indicated there had been disconnections during telephone conversations, noise (sometimes it sounded like someone pressing a keyboard or plucking something), an inability to hear the other’s voice and vice versa, and incoming calls going directly to voice mail.  In response to her complaints, Verizon sent out a technician unannounced, but he made matters worse.  At another time, a Verizon technician came to check the line and her security was breached and the home burglarized due to telephone tapping or other means.  Ms. Groeber also reported that some important messages and incoming call telephone numbers had been deleted.      [1: 		 The Verizon customer of record is actually Ms. Groeber’s husband Thomas Groeber. ] 


		In addition, Complainant alleged that she had sought help from Verizon with changing the Internet access password due to concern about hacking, but was not satisfied with the assistance she received and believed her computer was still being hacked, regardless of the number of times the password was changed.

		As relief, Complainant requested that Verizon investigate and compensate her for the loss of service and damages sustained through, inter alia, compromise of her privacy and pain and suffering.
  
		On or about October 16, 2012, Verizon filed an Answer and New Matter, with a Notice to Plead, which acknowledged that there had been a central office wiring problem that could have caused Complainant’s alleged Verizon service issues.  However, the Company claimed that the problem had been corrected and the Complainant credited for three (3) days out of service.  The Company indicated that it was willing to discuss any additional credits the Complainant believed may be due.  In regard to the alleged Internet hacking and request for damages, Verizon indicated in New Matter that these matters were not within the jurisdiction of the Commission, and that Preliminary Objections were being simultaneously filed to request dismissal of these matters.  Verizon requested that any remaining claims be referred to mediation.

		Also on or about October 16, 2012, Verizon filed Preliminary Objections to the Complaint and a Motion to Strike on the grounds of lack of subject matter jurisdiction and inclusion of impertinent matter.[footnoteRef:2]  Verizon contended that the Commission does not have jurisdiction over Internet service and hacking and is not authorized to award damages.  It also asserted that a motion to strike was the appropriate means to challenge an erroneous prayer for damages. [2: 		While the Preliminary Objections also mentioned legal insufficiency as a grounds, under 52 Pa. Code §5.101(a)(4), it does not appear that this ground was pursued.] 

 
		In accordance with 52 Pa. Code §§1.56(b), 5.101(f)(1), and 5.63(a), the time for filing an answer to the Preliminary Objections and Motion to Strike expired by October 31, 2012, due to closure of the Commission on October 29-30, 2012, and the time for filing a reply to New Matter expired on November 8, 2012.  According to Commission records, no answer to the Preliminary Objections and Motion to Strike and no reply to New Matter was filed by the Complainant, and the time for timely answers and replies has expired.  

		Verizon’s Preliminary Objections and Motion to Strike were assigned to me by Motion Judge Assignment Notice dated October 25, 2012, and are now ready for a ruling.  For the reasons set forth below, I will grant the Preliminary Objections and Motion to Strike and direct that the remaining service issues be sent for mediation review. 

II.	DISCUSSION

		The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections.  52 Pa. Code § 5.101.  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  

		A preliminary objection seeking dismissal of a complaint, in whole or in part, will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purpose of disposition of the motion, all well-pleaded material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa. (County of Allegheny), 507 Pa. 360, 490 A.2d 402 (1985).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  Id.  The motion will be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 106 Pa. Commw. 570, 527 A.2d 211 (1987).  Any doubt must be resolved in favor of the non-moving party.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053 (Pa. Cmwlth. 2003). 

		The grounds for preliminary objections, which are set forth in 52 Pa. Code §5.101(a), are as follows:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

		Verizon filed its Preliminary Objections and Motion to Strike under 52 Pa. Code §5.101(a)(2), contending that requests for damages and, presumably, issues related to Internet service, are appropriately stricken as “impertinent.”  Requests for relief which are not legally recoverable in the cause of action pleaded are “impertinent matter” in the sense that they are irrelevant to the cause of action.  See, Legion Ins. Co. v. Doeff, 2001 Phila. Ct. Com. Pl., LEXIS 97 (2001).  

		Verizon argued that the Commission does not have jurisdiction over the provision of Internet services, an interstate service, and cited to Daskalakis v. Verizon Pennsylvania Inc. (Daskalakis), 2011 Pa. PUC LEXIS 2042 (Opinion and Order entered March 17, 2011), and MilleniaNet Corporation v. Verizon Pennsylvania Inc. (MilleniaNet), Docket No. C-20055173, Opinion and Order entered May 2, 2008.  Verizon further claimed that the Commission is not authorized to order utilities to pay monetary damages, citing to Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (Pa. 1977), and other cases.  Accordingly, Verizon asserted that the Internet services issue and the request for damages should be stricken from the Complaint.

		As noted previously, Complainant did not file an answer to the Preliminary Objections or a reply to New Matter.  Pursuant to 52 Pa. Code §5.63(b), a failure to file a timely reply to new matter may be deemed an admission of relevant facts stated in New Matter.  Verizon’s New Matter included factual averments that the instant Complaint included Internet service issues and a request for damages.  As Complainant failed to file a reply disputing these factual averments, the averments will be deemed to be admitted. 

		After reviewing the case citations provided by Verizon, I agree that the portion of the Complaint dealing with Internet services is not within the jurisdiction of the Commission. Daskalakis and MilleniaNet, supra.  The appropriate preliminary objection in that instance, however, is 52 Pa. Code §5.101(a)(1), which provides for preliminary dismissal of an issue due to lack of subject matter jurisdiction.  

		In every case coming before it, the Commission must decide initially whether it has jurisdiction over the parties and the subject matter of this dispute.  As a creature of legislation, the Commission possesses only the authority the state legislature has specifically granted to it in the Public Utility Code.  66 Pa. C.S. §§101, et seq.  The Commission must act within and cannot exceed its jurisdiction.  City of Pittsburgh v. Pa. P.U.C., 157 Pa. Super. Ct. 595, 43 A.2d 348 (1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Matorano, 427 Pa. 581, 235 A.2d 602 (1967).  Indeed, subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Hughes v. Pa. State Police, 152 Pa. Commw. 409, 619 A.2d 390 (1992), alloc. den., 637 A.2d 293 (1993).

		As the Complainant admitted that a portion of her Complaint involves Internet service, and the Commission does not have jurisdiction over those services, that portion of the Complaint must be dismissed preliminarily.  I note also that, according to Verizon, the Internet services involved in the Complaint are provided by an affiliate Verizon On-Line and not Verizon.  Verizon On-Line is not a regulated public utility and does not provide public utility service, as defined by the Public Utility Code, 66 Pa. C.S. §102. 

		Complainant also admitted that her Complaint involved a request for damages.  Verizon’s request that the request for damages be stricken, pursuant to 52 Pa. Code §5.101(a)(2), should be granted.  It is well-settled that the Commission has no authority to award damages to complainants.  See, e.g., DeFrancesco v. Western Pa. Water Co., 453 A.2d 595 (Pa. 1982); Elkin v. Bell of Pa., 420 A.2d 371 (Pa. 1980); Feingold, supra; see also, Rabinowitz Glass Co., Inc. v. Verizon Pa., Inc., Docket No. C‑2009‑2094531, Initial Decision of Chief ALJ Veronica A. Smith, adopted by Commission Order entered November 20, 2009.  A preliminary objection in the nature of a motion to strike off impertinent matter is the appropriate means to challenge an erroneous prayer for relief.  See, Leiby’s Mobile Home Community, LLC v. Verizon Pa. Inc., Docket No. C-2011-2225151, Order Denying Preliminary Objections of ALJ Barnes, dated March 28, 2011.

		  Accordingly, the portion of Ms. Groeber’s Complaint involving Internet services and the request for damages will be dismissed or stricken from the Complaint.  The remaining service issues involving Verizon’s jurisdictional telecommunications services will be sent for mediation review. 

III.	ORDERING PARAGRAPHS  


THEREFORE,

IT IS ORDERED:

		1.	That the Preliminary Objection filed by Verizon Pennsylvania LLC to the Complaint of Yi Jing Groeber at Docket No. C-2012-2326167 to dismiss the Internet service issue in the Complaint is granted due to lack of jurisdiction and that issue is dismissed from the Complaint.

		2.	That the Preliminary Objection filed by Verizon Pennsylvania LLC to the Complaint of Yi Jing Groeber at Docket No. C-2012-2326167 in the form of a Motion to Strike the request for damages is granted and that issue is stricken from the Complaint.

		3.	That the remaining issues will be referred to the Commission’s Mediation Unit for the Commission’s mediation review process.

		
Dated:  November 13, 2012 	  				                                             									Kandace F. Melillo
							Administrative Law Judge
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