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November 13, 2012

VIA E-FILING

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street

Harrisburg, PA 17120

Re:  Petition of PECO Energy Company for Approval of its Default Service Program,
Docket No. P-2012-2283641

Dear Secretary Chiavetta:

On behalf of FirstEnergy Solutions Corp., I have enclosed for electronic filing the
Answer of FirstEnergy Solutions Corp. to Petition for Clarification and Reconsideration. Copies
of this document have been served in accordance with the attached Certificate of Service.

Very truly yours,
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Brian J. Knipe -
For BUCHANAN INGERSOLL & ROONEY, P.C.
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s The Honorable Dennis J. Buckley (via Email and First Class Mail)
Certificate of Service
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Petition of PECO Energy Company For :  Docket No. P-2012-2283641
Approval of Its Default Service Program :

ANSWER OF FIRSTENERGY SOLUTIONS CORP.
TO PETITION FOR CLARIFICATION AND RECONSIDERATION

FirstEnergy Solutions Corp. ("FES"), by its attorneys, and in accordance with 52 Pa.
Code § 5.572, submits this Answer to the Petition for Clarification and Reconsideration of the
Commission’s Order Entered October 12, 2012 filed and served by PECO Energy Company

(“PECO™) on October 31, 2012.

L INTRODUCTION

FES specifically responds to PECO’s request that the Commission clarify its October 12,
2012 Order (*October 12 Order™) to state that the costs of PECO’s retail market enhancement
programs, including its Retail Opt-In Offer Program (“ROI”) and Standard Offer Customer
Referral Program (“Standard Offer Program™), are to be recovered solely from electric
generation suppliers (“EGSs™) and not customers. This clarification should be rejected. As
explained below, if the programs are to succeed, it is critical that the costs recovered from EGSs
be subject to a cap and made known to EGSs prior to their decision whether to participate.
PECO’s suggested interpretation of the October 12 Order would foreclose the possibility of even
limited cost sharing in the event actual costs exceed the capped amount. Such cost sharing is

consistent with the Commission’s pronouncements in its October 12 Order, as well as its [WP



Order,’ and essential for the retail market enhancement programs to succeed, and therefore
PECO’s requested clarification should be rejected.

In addition, FES responds to PECO’s request that the Commission clarify the timing for
the Commission’s review of participating EGSs’ 8-month ROI offerings. As explained below,
customers must know the price of the 8-month portion of the ROI prior to deciding whether to
participate in the program. Therefore, participating EGSs must submit their 8-month offerings to
the Commission for review 45 days before the mailing of the initial customer offer letter.
PECO’s alternative interpretation, that EGSs submit the terms and conditions of their 8-month
offerings to the Commission for review after the customer has enrolled in the ROI and is
receiving service from an EGS during the 4-month introductory portion of the ROI, creates risk

of customer confusion and frustration and bad impressions of retail electric competition.

IL. ANSWER
A. PECO’s Requested Clarification That It Recover All Costs of Its Retail
Market Enhancement Programs Exclusively From EGSs Should Be
Rejected.
PECO requests clarification that the Commission intended in its October 12 Order for
PECO to recover the costs of its retail market enhancement programs exclusively from EGSs and
not customers. Petition 9 14. PECO suggests that recovering costs from EGSs only is consistent
with the Commission’s position in the /IWP Order. Petition | 14.

However, the plain language of the Commission’s October 12 Order contradicts PECO’s

interpretation:

U Investigation of Pennsylvania's Retail Electricity Market: Intermediate Work Plan, Docket No. 1-2011-2237952
(Final Order entered March 2, 2012) ("/W'P Order").



Accordingly, PECO, EGSs and interested parties are directed to

resubmit a plan or proposal within sixty (60) days of the date of

entry of this Opinion and Order, for Commission review and

approval, addressing how participating EGSs or customers will

pay for the costs of market enhancements approved in this DSP

proceeding.
October 12 Order, slip op. at 148 (emphasis added). The phrase “EGSs or customers™ is no
accident; it also appears in the Motion of Commissioner Pamela A. Witmer, which the
Commission adopted at its Public Meeting of September 27, 2012. That Motion likewise
directed PECO, EGSs and interested parties "to resubmit a plan or proposals within 60 days for
Commission review and approval addressing how participating EGSs or customers will pay for
the Market Enhancements approved in this DSP proceeding." Petition of PECO Energy
Company For Approval of Its Default Service Program, Docket No. P-2012-2283641, Motion of
Commissioner Pamela A. Witmer, adopted at Public Meeting of September 27. 2012, at 4
(emphasis added).

PECO contends that by using the phrase *“or customers™ the Commission has “provided
conflicting guidance,” in light of the Commission’s statement in its October 12 Order that “our
position articulated in the IWPF Order was and continues to be that EGSs should be responsible
for these costs,” October 12 Order, slip op. at 148, and the Commission’s directive in Ordering
Paragraph 14 that PECO, in collaboration with interested EGSs, “submit a proposal to the
Commission on how electric generation suppliers will pay for the costs of the Retail Market
Enhancement Programs . . .." Petition ¢ 14.

Contrary to PECO’s suggestion, there is no difficulty in reconciling the October 12
Order’s pronouncements on cost recovery, which place primary responsibility for program costs
with EGSs but also permit limited sharing of costs with customers to ensure the programs

succeed. While FES has expressed a preference that all customers, in any class eligible to
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participate, bear the costs of these programs, FES recognizes that the October 12 Order clearly
expressed the Commission’s preference for EGSs to bear program costs. However, the
Commission also expressed its firm belief that the resolution of the cost allocation issue is “the
cornerstone to the success of these programs,™ since the programs “can jumpstart the market only
if they are carried out.” October 12 Order, slip op. at 148-49. For the programs to be carried
out, it is critical for EGSs to be certain of the level of program expenses they will incur. As FES
explained in briefs, unless an EGS's cost per customer is a known, capped amount, it is
unreasonable to expect significant EGS participation. FES R.B. at 27-29.

The October 12 Order recognizes that a mechanism which includes limited sharing of
costs with customers would leave primary responsibility for costs with EGSs, while giving EGSs
the certainty they need to determine whether to participate in the program. This is consistent
with the IWP Order which, contrary to PECO’s argument, does not direct that EGSs must bear
all of the costs of the Standard Offer Program, nor state that all costs of the ROI must be
recovered from participating suppliers. [WP Order at 32, 84. The IWP Order recognized the
possibility of cost sharing between EGSs and customers. With respect to Standard Offer
programs, the IWP Order’s guideline was that “the bulk of the costs, including the costs of
maintaining the referral programs once they are put into place, should be the responsibility of the
participating EGSs.” WP Order, slip op. at 32 (emphasis added). Similarly, with respect to
Opt-In Auction Programs, the IIWP Order’s guidelines state that “in general, most, if not all, of
these costs should be recovered from participating suppliers.” [IWP Order, slip op. at 84.
PECO’s proposal to clarify the October 12 Order to foreclose cost sharing will ensure the

programs do not succeed, and therefore must be rejected.



FES also disagrees with PECO’s argument that if the Commission does not grant PECO’s
requested clarification and impose all costs exclusively on EGSs, “discussions with other
stakeholders regarding cost recovery will be unnecessarily complicated and PECO will be
unlikely to reach full agreement on any cost recovery proposal.” Petition ¢ 14. As an initial
matter, this argument is speculative, since PECO, to FES’s knowledge, has not yet initiated
discussions with stakeholders. Further, this argument is reminiscent of PECO’s argument
against another alterative cost recovery proposal for the Standard Offer Program, on the grounds
that recovering Standard Offer Program costs through any mechanism other than a purchase of
receivables (“POR™) discount would add administrative complexity. PECO Initial Brief at 75-
76. While the Recommended Decision (“R.D.”) accepted this criticism and recommended
recovery of costs through a POR discount, R.D. at 86, the Commission did not, and the October
12 Order strongly indicates that the need for a cost recovery methodology that allows these
programs to succeed outweighs PECO’s concerns with complexity in administration or, in the
present case, the need to attempt potentially challenging negotiations.

Because PECO’s requested clarification would foreclose the possibility of the limited
cost sharing that is essential for the retail market enhancement programs to succeed, it should be

rejected.

B. An EGS Participating in the ROI Should Submit the Terms and Conditions
of Its 8-Month Offering to the Commission Prior to the Mailing of the Initial
Customer Offer Letter.

PECO requests clarification regarding the timing of an EGS’s submission of the terms

and conditions governing its 8-month ROI offering for Commission review and approval.

Specifically, PECO seeks guidance on whether an EGS should submit the terms and conditions



of its 8-month offering, including the price, to the Commission prior to the mailing of the initial
customer offer letter, or 45 days before the expiration of the initial 4-month price that is at least
5% below the PTC. Petition § 22.

FES strongly supports the first interpretation, i.e., that an EGS should submit the terms
and conditions of its 8-month offering to the Commission prior to the mailing of the initial
customer offer letter. This timing is necessary to ensure that the EGS-provided 8-month fixed

price is established and made known to customers before they decide whether to participate in

the ROI, not in the middle of the 4-month introductory portion of the ROI. A customer must
know the price of the product they are asked to purchase.

In addition, the October 12 Order requires a participating EGS to submit its 8-month
price to the Commission at least 45 days before offers are extended to pofential customers.
October 12 Order, Ordering Paragraph 15. The only time the customer will be a “potential”
customer is prior to enrollment. After enrollment the customer is an existing customer of the
EGS.

The Commission should reject the second possible interpretation raised by PECO, i.e.,
that the 8-month fixed-price product be submitted to the Commission 45 days before the

expiration of the initial 4-month price that is at least 5% below the PTC.> This interpretation of

* While PECO’s requested clarification amounts to whether an EGS participating in the ROI should disclose its 8-
month fixed price to the customer before or after enrollment in the ROI, FES disagrees with PECO’s suggestion that
an EGS could submit its 8-month price to the Commission only 45 days before the 4-month introductory price ends.
Practically, even if an EGS were allowed to submit its 8-month price to the Commission after customers are enrolled
in the ROI, an interpretation FES opposes, an EGS could not submit its 8-month price to the Commission later than
3 months before the expiration of the initial 4-month rate and still provide customers with the notices mandated in
the Commission’s renewal notice guidelines. [nterim Guidelines Regarding Advance Notification by an Electric
Generation Supplier of Impending Changes Affecting Customer Service; Amendment re: Supplier Contract
Renewal Change Notices. Docket No. M-2010-2195286 (Order entered September 23, 2010). An 8-month price not
disclosed to the customer prior to enrollment would amount to a change in terms of service. The guidelines provide
that each customer will receive two notices of a change in terms of service: an initial notice 52-90 days before a
change in terms of service, followed by a more detailed “options notice™ at least 45 days before the change in terms.
The options notice is to provide new terms and conditions, pricing, other options and a date by which the customer
must take action. Under PECO’s alternative interpretation where the 8-month price is not disclosed to the customer
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the October 12 Order would allow EGSs to avoid disclosing the 8-month price prior to the
customer’s decision whether to enroll in the ROI. Rather, the price for the last 8 months would
be disclosed to the customer only after the customer is enrolled, in the middle of the initial 4-
month period. Such late disclosure would force customers participating in the ROI, who have
little or no experience with shopping and are less than four (4) months removed from utility
default service, to comprehend that their price will change after four (4) months in the program
and that they must make another shopping decision after only a few months. This approach
creates risk of customer confusion and frustration and bad impressions of retail electric
competition, contrary to a purpose of the retail market enhancement programs which is to
introduce customers to the retail market without significant risk. October 12 Order, slip op. at
114. Therefore, this interpretation should be rejected, and the October 12 Order should be
clarified to require EGSs to submit the terms and conditions of their 8-month ROI offering 45

days prior to the mailing of the initial customer offer letter.

III. CONCLUSION

For the foregoing reasons, FirstEnergy Solutions Corp. requests that the Commission (i)
reject PECO Energy Company’s request for a clarification that the October 12 Order requires
PECO Energy Company to recover the costs of its retail market enhancement programs only
from EGSs and not customers; (ii) further clarify that EGSs participating in the ROl should

submit the terms and conditions of their 8-month product offerings to the Commission for review

prior to enrollment, the options notice is the latest date when the 8-month pricing offer could be extended.
Therefore, if an EGS were allowed to disclose its 8-month fixed price to the customer only after enrollment, then in
order to submit the 8-month price for Commission review no later than 45 days before offers are extended, see
October 12 Order, Ordering Paragraph 15, EGSs would have to submit their 8-month prices to the Commission at
least 3 months before the expiration of the initial 4-month rate.



45 days prior to the mailing of the initial customer offer letter; and (iii) grant such further relief
as the Commission deems appropriate.

Respectfully submitted,

P,

BY: / L . A m
Amy M. Klodowski. ID No. 28068 Brian J. Knipe, ID No. 82854
FirstEnergy Solutions Corp. Buchanan Ingersoll & Rooney, P.C.
800 Cabin Hill Drive 409 North Second Street, Suite 500
Greensburg, PA 15601 Harrisburg, PA 17101-1357
Telephone: (724) 838-6765 Telephone: (717) 237-4820
Facsimile: (234) 678-2370 Facsimile: (717) 233-0852
aklodow(@firstenergycorp.com brian.knipe@bipc.com

Dated: November 13, 2012 Attorneys for FirstEnergy Solutions Corp.
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[ hereby certify that I have this day served a true copy of the foregoing document upon

the parties, listed below, in accordance with the requirements of § 1.54 (relating to service by a

party).

Via E-Mail and First-Class U.S. Mail

Anthony E. Gay, Esquire

Exelon Business Services Company
2301 Market Street S23-1

PO Box 8699

Philadelphia, PA 19103-8699

Candis Tunilo, Esquire
Christy M. Appleby, Esquire
Office of Consumer Advocate
5th Floor Forum Place

555 Walnut Street
Harrisburg, PA 17101-1923

Carrie B. Wright, Esquire
Bureau of Investigation

& Enforcement

PO Box 3265

Harrisburg, PA 17105-3265

Todd S. Stewart, Esquire

Hawke McKeon & Sniscak, LLP
100 North Tenth Street
Harrisburg, PA 17101

Kenneth M. Kulak, Esquire
Brooke E. Leach, Esquire
Morgan Lewis & Bockius, LLP
1701 Market Street
Philadelphia, PA 19103-2921

Elizabeth Rose Triscari, Esquire
Office of Small Business Advocate
1102 Commerce Building

300 North 2nd Street

Harrisburg, PA 17101

Melanie J. Elatieh, Esquire
UGI Corporation

460 North Gulph Road
King of Prussia, PA 19406

Trevor D. Stiles, Esquire
Foley and Lardner, LLP
777 East Wisconsin Avenue
Milwauke, WI 53202



Tori L. Giesler, Esquire Patrick Cicero, Esquire

FirstEnergy Service Company Pennsylvania Utility Law Project
2800 Pottsville Pike 118 Locust Street
PO Box 16001 Harrisburg, PA 17101
Reading, PA 19612-6001
Divesh Gupta, Esquire Thu B. Tran, Esquire
Constellation Energy Community Legal Services, Inc.
111 Market Place 1424 Chestnut Street
Suite 500 Philadelphia, PA 19102
Baltimore, MD 21202
Andrew S. Tubbs, Esquire Stephen L. Huntoon, Esquire
Post & Schell, PC Nextera Energy Inc.
12th Floor 801 Pennsylvania Avenue NW
17 North Second Street Suite 220
Harrisburg, PA 17101-1601 Washington, DC 20004
Charis Mincavage, Esquire Daniel Clearfield, Esquire
Adeolu A. Bakare, Esquire Deanne O'Dell, Esquire
McNees Wallace & Nurick, LLC Edward G. Lanza, Esquire
100 Pine Street Jeffrey J. Norton, Esquire
PO Box 1166 Eckert Seamans Cherin & Mellot, LLC
Harrisburg, PA 17108 213 Market Street

8th Floor

Harrisburg, PA 17101
Charles E. Thomas, III, Esquire Scott DeBroff, Esquire
Thomas Long Niesen & Kennard Rhoads & Sinon, LLLP
212 Locust Street One South Market Square
PO Box 9500 PO Box 1146
Harrisburg, PA 17108-9500 Harrisburg, PA 17101

Dated this 13" day of November, 2012.
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