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HISTORY OF THE PROCEEDING


On April 9, 2012, LaToya Huffman (“Mrs. Huffman” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against Philadelphia Gas Works (“PGW” or “Respondent”).  This is an untimely appeal of a January 27, 2012, Bureau of Consumer Services (“BCS”) decision, No. 2890140, finding Complainant liable for the disputed amount.  This decision finds in part for Mrs. Huffman, that the gas was obtained legally and bills were paid when received, and in part for PGW.  The Complainant is liable for the outstanding charges.


Complainant contends that 1) she obtained the gas service legally, 2) she paid PGW bills timely, and 3) the gas meter was “faulty” and therefore she should not be liable for a $7,043.06 PGW bill created by a PGW meter error.  


On May 7, 2012, the Respondent filed an Answer.  Respondent contends that charges on the bill are correct and further states that the PGW service personnel visiting the residence found that the meter’s Electronic Receiver Transmitter (ERT) index and the manual reading were out of synchronization due to possible magnetic interference.  Upon manual inspection of the meter, a greater usage than was transmitted electronically was detected and the $7,043.06 bill was issued.



A hearing was held in this matter on July 25, 2012.  The Complainant represented herself, accompanied and assisted by her husband, Jason Robinson, but presented no exhibits. 


Laureto Farinas, Esquire, represented Respondent PGW.  The Respondent presented two witnesses, Anne Marie Cromley, Senior Customer Service Review Unit, and Raymond Wilson, Field Service Technician.  Respondent also presented nine (9) exhibits:  PGW Exhibit 1 – Service Agreement; PGW Exhibit 2 – Contacts for Account; PGW Exhibit 3 – Field Information; PGW Exhibit 4 – Field Information; PGW Exhibit 5 – Field Information; PGW Exhibit 6 – Meter Test; PGW Exhibit 7 – Agreement Search; PGW Exhibit 8 – Shut Off Notice; PGW 9 – Data Sheet. 


The record closed on August 21, 2012.  
FINDINGS OF FACT



1.
Complainant is LaToya Huffman and resides at 4752 Shelmire Avenue, Philadelphia, Pennsylvania, with her husband, Jason Robinson, and daughter.  (Tr.8-9).


2.
Respondent is Philadelphia Gas Works.



3.
Complainant became a customer of record of PGW on July 28, 2006.  (PGW Exhibit 1).


4.
PGW uses automatic meter reading devices (AMRs) to determine monthly bills.


5.
With AMR technology, a radio transmitter is placed on the gas meter and a truck driving down the block will receive the transmission and record the gas meter reading. 


6.
Usage is measured and billed in CCF, cubic feet of gas, per day.  (Tr. 53).


7.
After moving in and having “a high bill like the first couple of months,” Complainant and her husband made efforts to reduce the bills, such as buying electric space heaters and timers and insulating windows in the winter.  (Tr. 16).



8.
Following this effort, gas bills were lower.  (Tr. 16).



9.
Usage in 2006 ranged from 20 to 75 CCF, dependent upon the temperature, with CCFs of over 100 during winter months.  (Tr. 53-54, PGW Exhibit 1).



10.
Beginning in July of 2007, the CCF reading reached lows ranging from 3 to 9 CCF.  (Tr. 54-55, PGW Exhibit 1).


11.
In February to March of 2009, the CCFs registered as zero (O) usage.  (Tr. 55, PGW Exhibit 1).



12.
Later in 2009 and in some months in 2010, zero readings were again recorded.  (PGW Exhibit 1). 



13.
On August 8, 2011, Raymond Wolf, a PGW technician visited the property to investigate a possible gas leak called in by the Complainant.  (PGW Exhibit 2).


14.
PGW records indicate that possible magnets were seen on the meter but that these were later not found by the PGW technician.  (PGW Exhibit 2).



15.
PGW did not charge the account with theft or shut off the gas at that time because PGW collected no evidence of magnets, there is no other confirmation that Complainant or her husband placed magnets on the meter and the technician sent, Raymond Wolfe, focused on correcting the gas leak reported.  (Tr. 77, 96-98).


16.
Complainant’s gas meter was changed by PGW on August 13, 2011.  (PGW Exhibit 2, Page 5 of 6). 


17.
PGW tested the meter and found that it was accurate.  (PGW Exhibit 6; Tr. 73).


18.
Complainant’s account was billed $7,043.06 on the manual read of usage of 409.91 CCF as indicated on the meter.  (PGW Exhibit 2, Page 4 of 6).


19.
As readings again began to show low readings of 32 CCF in September, 33 CCF September to October and 111 CCF October to November 2011, PGW sent a supervisor to visit the residence to investigate.  (Tr. 66-67).


20.
PGW employee Francis Rowley visited the service address and left a shut-off notice when there was no answer and he could not get in.  (Tr. 67).



21.
A second usage investigation was completed on October 27, 2011 by PGW employee Lawrence Cannon.  (Tr. 67). 



22.
During this visit, the automatic reading device was changed.  (Tr. 67-68; PGW Exhibit 2, Page 2 of 6). 
DISCUSSION
Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 580 A.2d 523, 529 (2005).



Any decision of the Commission must be supported by substantial evidence.  Section 704 of the Administrative Agency Law, 2 Pa. C.S. § 704.  “Substantial evidence” is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Commonwealth Ct. 23, 480 A.2d 382 (1984).



Where a Complainant establishes a prima facie case, the burden of going forward with the evidence then shifts to the Respondent.  If the evidence presented by the Respondent is equal in weight to that presented by the Complainant, the Complainant has not satisfied his burden of proof.  The Complainant would only prevail if he or she then provides evidence sufficient to rebut the evidence presented by the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  



Although the burden of persuasion may shift back and forth during a proceeding, the burden of proof never transfers to the Respondent.  The burden of proof always remains with the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).



A public utility is entitled to full payment for service provided to customers and all customers are obligated to pay for the utility service provided to them. Otherwise, a customer’s unpaid bills are included in the utility’s uncollectible expenses and ultimately paid for by other utility customers. Scaccia v. West Penn Power Co., 55 PA PUC 637 (1982); Mill v. Pa. Public Utility Comm'n, 447 A.2d 1100 (1982); Bolt v. Duquesne Light Company, Opinion and Order entered April 8, 1988, at Docket No. Z-8712758.


Utilities are expressly permitted to issue make-up bills for service pursuant to 52 Pa. Code § 56.14 (“Previously Unbilled Utility Service”). This permits the issuance of make-up bills for “previously unbilled utility service resulting from utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills. . .”  However, it is noted that where there is a make-up bill issued:

   (1)  The public utility shall explain the bill to the customer and make a reasonable attempt to amortize the bill. 

   (2)  The period of the amortization may, at the option of the customer, extend at least as long as: 

  (i)   The period during which the excess amount accrued. 

  (ii)   Necessary so that the quantity of service billed in any one billing period is not greater than the normal estimated quantity for that period plus 50%.

52 Pa. Code § 56.14.



PGW found that there was insufficient evidence to process the matter as a theft; there is insufficient evidence to find that there was a theft of services here as well and therefore Complainant prevails on her claim that she obtained the services legally.  Buttressing Complainant’s claim are the changing of the meter and later the AMR device at her home, indicating problems with the mechanics involved.  Billing records also supports Complainant’s claim that she paid PGW in full as she received the bills from the company.  (PGW Exhibit 1).  PGW offered nothing to rebut the evidence and therefore Complainant prevails on her claims that the gas was obtained legally and that she paid her bills as required.


Nevertheless, although the meter at her home may be described as “faulty,” Complainant remains liable for the gas usage at her home.  The problem was with the remote reading, not the internal mechanisms, as verified by the meter test.  Complainant is not disputing that her household used the gas but contends that it is unfair to issue such a large bill and demand payment where she has paid her bills timely and PGW facilities were in error.  As the law now stands, however, PGW is authorized to issue and collect upon make-up bills where there is meter error.  52 Pa. Code § 56.14. 



Complainant questioned why she should be held liable for usage for 2005 when she did not move into the home until 2006. (Tr. 15).  There is nothing in the record to establish that PGW is charging Complainant for that time period.  (PGW Exhibit 1).  Also, discrepancies in Complainant’s bill did not arise until 2007, after Complainant became the customer of record. This supports a finding that the usage not read by the AMR but captured by a manual reading of the meter occurred during Complainant’s residency. (Tr. 54-55, PGW Exhibit 1).



The Complainant did not present any evidence that would demonstrate that the make-up bill issued to her by PGW for $7,043.06 was improper.  Therefore, Complainant cannot prevail on this issue but may benefit from the amortization provisions of 52 Pa. Code § 56.14. 
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. § 701. 

2. The Complainant has met her burden of proof to establish that the gas was obtained legally and that the bills were paid in full when received. 

3.   The Complainant has not met her burden of proof with respect to the balance outstanding because PGW is entitled to issue make-up bills where there is meter error. 66 Pa. C.S. § 332(a); 52 Pa. Code § 56.14.
4. Amortization guidelines of 52 Pa. Code § 56.14 are applicable here. 

ORDER



THEREFORE,



IT IS ORDERED:

1. That for reasons set forth above, the relief requested in the Complaint of LaToya Huffman, Docket Number C-2012-2298609, is granted in part and denied in part.
2. That the Complaint is granted insofar as a finding that there was no evidence of gas theft and that Complainant has paid her bills in full upon receipt.


3.
That Complainant is liable for the make-up bill issued by PGW.



4.
That within 30 days from the final order in this matter, Philadelphia Gas Works will meet with the Complainant to discuss the amortization provisions of 52 Pa. Code § 56.14 with respect to the balance outstanding. 


5.
That the Complaint in all other respects is dismissed.

Date:
     October 22, 2012   









Darlene D. Heep


Administrative Law Judge
� 	Complainant is not disputing the accuracy of the manual reading of the meter or contending that she was “overbilled” in the traditional sense.  Mrs. Huffman contends that it is not the customer’s fault that the company’s AMR did not work and therefore it is unfair to charge her for meter error.  (Tr. 22, Complaint).   Consequently, discussion of Waldron and its progeny is not required.  See Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980) Milkie v. Pa. P.U.C.,768 A.2d 1217, 1219-20 (Pa. Commw., 2001).  See also Bennett v. The Peoples Natural Gas Co., LLC, Docket No. C-2009-2122979 (Final Order entered October 13, 2010), and Thomas v. PECO Energy Co., Docket No. C-2010-2187197 (Final Order entered November 15, 2011).
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