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HISTORY OF THE PROCEEDING
On October 12, 2010, A. Moses, Inc. (complainant) filed a formal Complaint (Complaint) against Verizon Pennsylvania Inc. (respondent or Verizon PA or Verizon) with the Pennsylvania Public Utility Commission (Commission).  The complainant averred that in April of 2009 it contracted with Verizon PA for telephone service on thirteen (13) of its lines as well as DSL internet service.  Complainant further averred that it experienced inadequate service on the part of respondent during the migration of its telephone lines from its former telephone service provider, Line Systems Inc. (LSI) to Verizon PA.  Complainant alleged that respondent failed to migrate all the lines as previously agreed, and that complainant experienced sporadic or intermittent service on the lines that were migrated, while suffering termination of services by LSI for non-payment on the lines that were not migrated.  In addition, complainant alleged that on or about March 27, 2009, Verizon PA willfully and without notice caused a shutdown of complainant’s internet service and redirected all its emails to a third party.  The shutdown continued until April 15, 2009, when the internet service was restored and the email accounts were reconfigured.  Complainant averred that the inadequate telephone service it received from respondent, as well as the temporary loss of internet service and inability to access its email accounts caused complainant’s business measurable losses.  The sole relief requested by the complainant is in the form of “damages in excess of $100,000.00.”  

On November 10, 2010, respondent filed and served an Answer with New Matter denying the material allegations of the Complaint.  In particular, respondent averred that DSL Service was provided by Verizon On-Line, a different entity from respondent, and that the DSL Service interruption was caused by complainant’s pattern of non-payment.  In addition, respondent alleged that the migration of agreed upon lines occurred in a timely fashion, and that the interruption of service during the period in question had nothing to do with migration issues, but was due to the fact that complainant had not paid for its service to LSI for lines not yet migrated, or to Verizon for pre-existing lines.  By way of further answer, respondent stated that complainant had failed to make a payment for any of its services since January 2010, and that A. Moses, Inc. had an accumulated balance of $6,375.90 with Verizon PA.  Verizon endorsed its New Matter advising the complainant that it had 20 days to file a response to Verizon’s New Matter.  Complainant’s answer was due on or before November 30, 2010.
Also on November 10, 2010, respondent filed and served its Preliminary Objections seeking to dismiss A. Moses, Inc.’s Complaint in its entirety with prejudice because:  (1) the Commission lacks jurisdiction over the provision of internet service, including DSL services; and (2) the Commission lacks the authority to order utilities to pay monetary damages.  Verizon’s Preliminary Objections were endorsed with a Notice to Plead, advising the complainant that it had 10 days to file an Answer to the Preliminary Objections.  Complainant’s answer was due on or before November 22, 2010.


Complainant did not file an answer to respondent’s New Matter or its Preliminary Objections.


By Hearing Notice dated January 3, 2011, an Initial Hearing was scheduled for Thursday, March 3, 2011, at 10:00 a.m., and the matter was assigned to then Administrative Law Judge (ALJ) Marlane R. Chestnut.  


By Hearing Change Notice dated January 6, 2011, this matter was reassigned to ALJ Eranda Vero.  The scheduled hearing date and time remained unchanged.


By Initial Decision dated January 26, 2011, ALJ Vero sustained respondent’s Preliminary Objections and dismissed the Complaint with prejudice.



By Commission Opinion and Order entered on November 4, 2011, the Commission remanded the proceeding to the Office of Administrative Law Judge (OALJ) for further proceedings regarding adequacy of service and billing/termination issues.  As part of the remand, the Commission encouraged the parties to pursue mediation before the Commission’s mediation unit.


By Hearing Notice dated December 5, 2011, an Initial Hearing on Remand was scheduled for Friday, February 3, 2012, at 10:00 a.m., and the matter was assigned to me.  The Hearing Notice advised the parties of the location, date and time of the scheduled hearing.


By Interim Order dated December 19, 2011, and in accordance with the November 4, 2011, Commission Opinion and Order, I instructed the parties to meet on or before January 17, 2012, to discuss the possibility of settlement.


By letter dated January 18, 2012, Todd Stewart, Esq., counsel for Verizon, informed me that settlement discussions were unsuccessful because the complainant and its attorney failed to attend a scheduled conference and failed to make any additional contact with him or Verizon.  Also, Mr. Stewart requested to have his witness, Meryl Friedman, a California resident, participate telephonically during the February 3, 2012, hearing.



By Order dated January 27, 2012, I granted Verizon’s request to have its witness, Meryl Friedman, participate telephonically during the February 3, 2012, hearing.



On February 2, 2012, Stuart T. Cottee, Esq., counsel for complainant, contacted the OALJ to request a postponement of the February 3, 2012, hearing because of personal medical issues.  In my absence, Chief Administrative Law Judge (CALJ) Charles E. Rainey, Jr. granted Mr. Cottee’s request for a postponement.  



By Hearing Cancellation/Reschedule Notice dated February 6, 2012, the Initial Hearing on Remand was rescheduled for Friday, April 12, 2012, at 10:00 a.m.  However, since Mr. Stewart was already scheduled to appear at a separate Commission hearing that day, the hearing was rescheduled for Tuesday, June 26, 2012, at 10:00 a.m.


The hearing convened as scheduled on June 26, 2012.  Complainant appeared and was represented by Stuart T. Cottee, Esq., who presented the testimony of Moshe Attias, president of A. Moses Inc.  Complainant offered two exhibits, one of which (Complainant Exh. 2) was admitted into the record.  Respondent appeared and was represented by Todd Stewart, Esq., who presented the testimony of Meryl Friedman, a Senior Paralegal for Verizon Corporate Resources Corporation.  Respondent offered three exhibits (Verizon Exhs. 1 through 3) which were all admitted into the record.


The parties elected to file briefs.  Accordingly, I issued a Briefing Order on June 27, 2012, which set forth a July 31, 2012, deadline for main briefs and an August 10, 2012, deadline for reply briefs.  In accordance with this schedule, Verizon submitted its Main Brief on July 31, 2012.  Complainant did not file a main brief or a reply brief.



The record in this case consists of a 43-page transcript and four exhibits.  The record closed on August 10, 2012, the day that reply briefs were due.  The matter is now ready for decision.  For the reasons set forth below, the complainant’s Complaint is denied.

FINDINGS OF FACT

1. The complainant in this case is A. Moses, Inc.  
2. The respondent in this proceeding is Verizon Pennsylvania Inc.  
3. In December 2008, complainant ported seven telephone lines out from Verizon to Line Systems, Inc., (LSI).  Tr. 30; Verizon Exhs. 1 & 2.  
4. When the complainant had these seven lines ported out from Verizon to LSI there were unpaid balances on three of the accounts.  Tr. 31.  
5. On April 6, 2009, complainant’s president signed a service application with a Verizon vendor to port seven lines back from LSI to Verizon.  These lines included:

1. (215) 468-1357

2. (215) 468-2110

3. (215) 468-2158

4. (215) 468-2660

5. (215) 468-4092

6. (215) 468-4093

7. (215) 468-4094

As part of the service application, the complainant would receive a $10.00 credit on its account for thirteen months.  This credit was part of a promotion Verizon was having at the time.  Tr. 26-27; Verizon Exh. 1.  
6. Verizon PA does not make arrangements with customers to cap their monthly payments at a fixed price.  Therefore, Verizon did not offer a $500.00 fixed price to the complainant.  Tr. 34.  
7. At the time that complainant’s president signed the service application, Verizon provided a target date for the completion of porting of April 27, 2009.  Tr. 26.  
8. The service application contained an incorrect address on it that delayed porting until May 12, 2009.  Tr. 26; Verizon Exh. 2.  
9. At no time during the porting of these seven lines was the complainant’s telephone out of service.  Tr. 28.  
10. Complainant completed a separate service application to port a remote call-forwarding line from LSI back to Verizon.  Porting of this line was delayed initially because the complainant’s address was listed incorrectly on the service application.  Porting was subsequently delayed because service on this line was suspended by LSI for non-payment.  Following restoration of service on the call-forwarding line, Verizon ported the line in April 2010.  Tr. 28.  
11. After porting of the seven lines was complete in May 2009, the complainant did not contact Verizon until November 2009.  Verizon does not have any record that complainant was experiencing any service issues during that period.  Tr. 28-29.

12. In October 2009, all of the complainant’s accounts were placed on one summary bill.  Tr. 33; Verizon Exh. 3.  
13. On October 27, 2009, Verizon issued a warning letter to the complainant advising of potential suspension of service for non-payment with an expiration date of November 6, 2009.  Verizon Exh. 3.  
14. On November 9, 2009, Verizon suspended the complainant’s service on all accounts for non-payment.  Tr. 33-34; Verizon Exh. 3.  
15. Service on the complainant’s various accounts has been suspended on five separate occasions for non-payment.  Prior to each suspension, Verizon issued warning notices and left telephone messages to advise the complainant of the pending termination.  Tr. 33; Verizon Exh. 3.  
16. The complainant’s outstanding unpaid balance is currently $13,844.49.  Tr. 35.  
DISCUSSION
The Public Utility Code, 66 Pa.C.S.A. § 332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S.A. § 332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa.P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa.P.U.C. 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pennsylvania Pub. Util. Comm’n, 578 A.2d 600, 602 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pennsylvania Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transp. Corp. v. Pennsylvania Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pennsylvania Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).
Verizon is required by law to provide the complainant with adequate and reasonable service with respect to its telephone service.  Section 1501 of the Public Utility Code, 66 Pa.C.S.A. § 1501, provides, in relevant part:

§1501.  Character of service and facilities

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

Interpreting this provision in West Penn Power Co. v. PA Public Utility Comm’n, 478 A.2d 947 (Pa. Cmwlth. 1984), the Commonwealth Court stated:

We hold that in order for the PUC to sustain a complaint brought under this section, the utility must be in violation of its duty under this section.  Without such a violation by the utility, the PUC does not have the authority, when acting on a customer’s complaint, to require any action by the utility.  (footnote omitted)

478 A.2d at 949.

The statutory definition of “service” is to be broadly construed.
  Country Place Waste Treatment Co., Inc. v. Pa. Publ. Util. Comm’n, 654 A.2d 72 (Pa. Cmwlth. 1995).  In applying the facts to the law, the issue becomes whether Verizon’s actions as described in the Complaint rise to the level of inadequate service that constitutes a violation of the Public Utility Code.  

Regarding migration of customers between local service providers (LSPs), the Commission’s regulations at 52 Pa.Code § 63.201, et seq. establish general rules, procedures, and standards governing the migration of customers between LSPs, including porting telephone numbers, transitioning service accounts, and coordinating a customer’s service during a migration.  The purpose of these regulations is “to ensure that residential and business customers can migrate from one LSP to another LSP without confusion, delay or interruption to their local service.”  52 Pa. Code § 63.191(a).  

In the present case, although the complainant’s president didn’t mention anything regarding sporadic or intermittent service as he had in the written Complaint, he testified that on April 6, 2009 Verizon agreed: to migrate thirteen lines from his previous LSP, Line Systems, Inc., (LSI); that his bills would be no more than $500 each month, inclusive of taxes; and that the migration would be completed within two weeks (or by approximately April 20, 2009).  Complainant’s witness further testified that the migration was not completed for three months.  However, the complainant did not offer any admissible evidence
 to establish that these were the terms of the agreement between complainant’s president and Verizon.  The testimony consisted solely of the complainant’s witness’ assertions.  A customer cannot establish a case merely by stating his or her personal beliefs.  These assertions, no matter how honest or strong cannot form the basis of a finding in the complainant’s favor.  Assertions, personal opinions or perceptions do not constitute evidence.  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 532 A.2d 12 (Pa. 1987).  
Contrary to the complainant, Verizon presented documentation and credible testimony that established that: the complainant entered into a signed agreement with Verizon dated April 6, 2009, to migrate seven telephone lines (not thirteen) from LSI to Verizon; that April 27, 2009 was the target date for completion; that the target date is not a firm date; and that because of an error in the complainant’s address on the service application, migration was not completed until May 12, 2009.  Additionally, although the complainant did not offer any testimony regarding the remote call forwarding line that Verizon did not port until April 2010, Verizon’s witness offered testimony regarding the porting of this line and explained that porting of this line was delayed initially because of the complainant’s address being listed incorrectly on the service application, and then subsequently because service on this line was suspended by LSI for non-payment.  

Upon these facts regarding the porting of complainant’s telephone lines, I cannot conclude that Verizon’s actions amounted to either inadequate or unreasonable service.  Therefore, since the complainant did not demonstrate that Verizon provided it with inadequate or unreasonable service, this portion of the complaint must be denied. 
Regarding the frequent suspension of complainant’s service, the complainant did not offer anything to demonstrate that Verizon improperly issued it multiple termination notices, that the content of those notices failed to meet the notice requirements set out in 52 Pa.Code § 56.91, or that the multiple suspensions to its telephone service were improper.  On the contrary, Verizon’s witness established that multiple written notices were issued to the complainant along with follow-up telephone calls to the complainant prior to suspension of service.  Moreover, the record demonstrates that the complainant’s services were repeatedly suspended because of its poor payment history and not because of any improper actions by Verizon.  

Consequently, since the complainant failed to meet its burden of demonstrating that Verizon provided inadequate or unreasonable service with the migration of the seven telephone lines and failed to meet its burden of demonstrating that Verizon improperly or incorrectly suspended its telephone service on several occasions for non-payment, the Complaint must be denied in its entirety.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and subject matter of this proceeding.

2. Pursuant to 66 Pa. C.S.A. § 332(a), the burden of proof in this proceeding is upon the complainant.

3. Complainant failed to sustain its burden of establishing that the respondent provided it with unreasonable or inadequate service.
4. Complainant failed to sustain its burden of establishing that the respondent improperly issued it service termination notices and also failed to demonstrate that respondent’s termination notices did not adhere to the regulations regarding the contents of termination notices at 52 Pa.Code § 56.91.
5. Complainant failed to sustain its burden of establishing that the respondent improperly terminated its telephone service.

ORDER



THEREFORE, 



IT IS ORDERED:

1. That the Complaint of A. Moses, Inc. against Verizon Pennsylvania Inc. at Docket No. C-2010-2205259 is denied; and
2. That the record at Docket No. C-2010-2205259 be marked closed.
Date:
   November 5, 2012   








Christopher P. Pell

Administrative Law Judge
� 	“Service.”  Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them . . .  66 Pa. C.S.A. § 102.


� 	Complainant offered a document claiming that it was a service contract between Verizon PA and the complainant for the telephone lines at issue in this Complaint.  However, it was not completed on a standard Verizon Service Application form as Complainant’s Exh. 2 was, did not appear on any official letterhead, did not contain the complainant’s name on it, and did not have an authorized signature from an A. Moses Inc. representative agreeing to the terms contained therein.  I therefore sustained Verizon’s objection to the admissibility of this exhibit for lack of authentication.
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