BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



John Rotthoff						:	
							:
v. :		C-2012-2305684
:
Duquesne Light Company		 		:
							


INITIAL DECISION


Before
Katrina L. Dunderdale
Administrative Law Judge


HISTORY OF THE PROCEEDING


On May 21, 2012, John Rotthoff (“Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) alleging Duquesne Light Company (“Respondent” or “Duquesne Light”) terminated service for an improper reason and in an improper manner.  In addition, Complainant alleged he was charged an excessive amount for electric service.  On June 12, 2012, Respondent filed an Answer with the Commission.

On July 9, 2012, the Commission issued a Telephone Hearing Notice scheduling this matter for an initial telephonic hearing on Wednesday, August 15, 2012 from the Commission’s offices in Pittsburgh, Pennsylvania.  On July 11, 2012, the undersigned issued a Prehearing Order to the parties directing the parties on various preliminary matters.

On July 23, 2012, Complainant submitted a written request for a continuance because he previously scheduled a vacation in Hawaii on August 15, 2012.  Thereafter, on 
July 27, 2012, the Office of Administrative Law Judge issued a Hearing Cancellation/Reschedule Notice, which scheduled the initial telephonic hearing to be conducted on Monday, September 10, 2012.  

The presiding officer convened the initial telephonic hearing as scheduled on September 10, 2012.  Complainant appeared pro se and testified on his own behalf.  Respondent was represented by Jennifer L. Allison, Esquire.  Attorney Allison presented the testimony of one witness, and offered four exhibits, marked Duquesne Light Exhibits 1 through 4, which exhibits were admitted into evidence at the hearing.  The transcript of the hearing contains sixty‑eight (68) pages and was received by the presiding officer on September 24, 2012.  Complainant and Respondent issued final statements on the hearing record in lieu of filing briefs.  

On October 1, 2012, the presiding officer closed the hearing record by Interim Order Closing the Hearing Record.

FINDINGS OF FACT

1.	Complainant, John Rotthoff, resides at 312 Lavina Avenue, Pittsburgh, Pennsylvania (“service address”).  (Tr. 9).

2.	Respondent currently provides electric service to Complainant at the service address.  (Tr. 10).

3.	On December 10, 2010, Complainant’s residence caught fire and was not habitable until January 16, 2012.  (Tr. 19, 20).

4.	To make his residence habitable again, Complainant hired contractors to “gut” the residence and restore it back into a residence.  (Tr. 30).

5.	The contractors used a two-plug receptacle provided by Respondent during the restoration work in addition to using their own generator.  (Tr. 31).
6.	Complainant found the money Respondent said was owed for his electric service from December 2010 until January 2012 to be “ridiculous” because there was only one two-plug receptacle available for use at the service address during reconstruction.  (Tr. 20, 21).

7.	During reconstruction, Complainant asked Respondent to forward his billing statements to his daughter’s residence where he resided temporarily.  (Tr. 33).

8.	Complainant made regular payments on his electric service account with Duquesne Light from the time of the fire (December 2010) until August 2011.  (Respondent Exhibit 1).

9.	From December 2010 through August 2011, Complainant’s billing statements fluctuated from approximately $30 upwards to $200 each month, and averaged $104 per month over the nine month period.  (Respondent Exhibit 1).

10.	From August 2011 until May 2012, Complainant did not make a payment on the electric service account with Respondent.  (Respondent Exhibit 1).

11.	From September 2011 through May 2012, Complainant’s billing statements fluctuated from approximately $135 upwards to $270 each month, and averaged $175 per month over the eight month period.  (Respondent Exhibit 1).

12.	Complainant switched to a new electric generation supplier, Clearview, on January 17, 2012, with an effective start date on March 15, 2012.  (Tr. 16, 18, 47; Respondent Exhibit 1).

13.	On March 13, 2012, Respondent issued a Termination Notice for the service address and notified Complainant it would terminate for non-payment on or after March 23, 2012.  (Tr. 37, 46).

14.	  On March 14, 2012, Complainant received a billing statement from Respondent which listed $1,551 as due from Complainant.  (Tr. 12; Exhibit 1).

15.	Complainant contacted Respondent on March 16, 2012 because he disagreed with a billing statement he believed was excessive in amount.  (Tr. 12, 19, 31).

16.	Respondent attempted to provide 72-hour notices to Complainant on March 30, 2012 at 12:53 p.m. and again on April 2, 2012 at 6:11 p.m.  (Tr. 46, 59, 60).  

17.	Complainant contacted Respondent on April 9, 2012 and spoke with Respondent’s General Business Department about his new supplier, Clearview.  (Tr. 46, 47).

18.	Respondent terminated electric service to the service address on April 10, 2012 after leaving a notice on Complainant’s door knob and resumed service on the same date because Respondent thought Complainant might have been confused about information Complainant received from Respondent.  Respondent did not note a final consumption reading in its records for that day.  (Tr. 22, 27, 28, 34, 48, 49, 59).

19.	On April 18, 2012, Respondent issued a Termination Notice for the service address and notified Complainant it would terminate for non-payment on or after April 30, 2012.  (Tr. 37, 45, 49).

20.	Respondent attempted to provide 72-hour notices to Complainant on April 25, 2012 at 9:22 a.m. and again on April 26, 2012 at 6:09 p.m.  (Tr. 49, 59, 60).

		21.	On May 2, 2012, Respondent terminated electric service to the service address a second time after Complainant did not make a payment on the account.  Also on the same date, Complainant filed an informal complaint against Respondent with the Commission.  (Tr. 37, 49, 50).

		22.	On May 3, 2012, Complainant contacted Respondent about his discontinued electric service.  (Tr. 50).

		23.	On May 9, 2012, Respondent sent a final bill to Complainant.  (Tr. 50).

		24.	On May 10, 2012, Complainant paid $177.75 to Respondent and filed a high bill complaint with Respondent.  (Tr. 51, 57).

		25.	Respondent did not restore electric service to the service address until June 18, 2012 when Complainant made a payment of $1,605.72 on the delinquent balance, plus $143.00 for a security deposit and $50.00 for a reconnect fee.  (Tr. 43, 51).

		26.	Respondent issued Complainant a new account number on June 18, 2012 because Respondent considered Complainant to be a new applicant because his discontinued service had been “for so long” after the final bill date on May 30, 2012.  (Tr. 42, 43).

		27.	Complainant had an excellent payment history with Respondent until August 2011 when a payment of $302.29 was returned to Respondent due to insufficient funds.  (Tr. 40; Respondent Exhibit 1).

		28.	On May 24, 2012, Respondent tested Complainant’s meter after Complainant made a statement about his bill being too high on May 10, 2012, using a meter accuracy verifier (MAV) test while the electric service was discontinued.  (Tr. 55-57; Respondent Exhibit 4).

DISCUSSION

		In this matter, Complainant alleges Duquesne Light terminated electric service to his residence for an improper reason and in an improper manner.  Complainant requests the Commission order Respondent to restore electric service and repay him for his financial losses totaling $130,000.00.  
Complainant’s Position

		Complainant testified Duquesne Light had no right to terminate service to his residence for non-payment on two occasions in April and May of 2012.  In addition, he testified Duquesne Light did not notify him on either occasion prior to actually discontinuing service.  Complainant originally requested the Commission order Duquesne Light pay him the sum of $130,000.00 for financial losses he incurred due to the improper termination but withdrew that request during the hearing after advised by the presiding officer that the Commission lacks the authority to grant damages to him.[footnoteRef:1]   [1:  	The Commission is not empowered to order Respondent to pay damages because the Commission only can consider such matters as are expressly, or by necessary implication, given to it by the legislature.  The Public Utility Code, 66 Pa. C.S. §101 et seq. does not give the Commission jurisdiction over claims for damages.  Behrend v. Bell Telephone Co., 242 Pa. Superior Ct. 47, 363 A.2d 1152 (1976).  The remedial and enforcement powers vested in the Commission are designed to allow the Commission to enforce its orders and regulations, but not to empower it to award damages or to litigate a private action for damages on behalf of a complainant.  See Elkin v. Bell Telephone Company of Pennsylvania, 491 Pa. 123, 420 A.2d 371 (1980); Poorbaugh v. PA Public Utility Comm., 666 A.2d 744 (Pa. Commw. 1995); and DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A.2d 595 (1982).  The Courts of Common Pleas retain original jurisdiction over suits for damages.  See 66 Pa. C.S. §501; and Fairview Water Company v. Pa. P.U.C., 509 Pa. 384, 502 A.2d 162 (1985).  ] 


Respondent’s Position

		Respondent contends it properly discontinued service to Complainant’s residence on April 10, 2012 and again on May 2, 2012 because Complainant’s electric service account was delinquent due to non-payment.  Respondent also contends the manner in which the service was discontinued was appropriate, in that Respondent made telephonic attempts to notify Complainant each time, each time knocked on the front door before it terminated service and each time left a door knob notice when Complainant did not come to the front door.

Burden of Proof 

		As the party seeking intervention from this Commission, Complainant bears the burden of proving Respondent violated provisions of the Public Utility Code or the Public Utility 
Commission’s regulations in some fashion.[footnoteRef:2]  To establish a sufficient case and satisfy the burden of proof, Complainant must show the public utility is responsible or accountable for the problem described in the Complaint.[footnoteRef:3]  Such a showing must be by a preponderance of the evidence.[footnoteRef:4]  Complainant can meet that burden if he presents evidence more convincing, by even the smallest amount, than that evidence presented by Respondent.[footnoteRef:5]   [2:  	Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a).
]  [3:  	Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  ]  [4: 
 	Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den. in 602 A.2d 863 (1992).
]  [5: 	 	Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  ] 


Applicable Regulations

		A violation of the Code may occur when a utility company fails to provide reasonable service, such as failure to correctly bill a customer.  The reasonable service requirement found in Section 1501 of the Code, 66 Pa. C.S. §1501, reads in pertinent part:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.  

		The Commission has exclusive jurisdiction to determine the reasonableness, adequacy and sufficiency of a public utility’s services and facilities.  Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980).  The term “service” is “used in its broadest and most inclusive sense, includ[ing] any and all acts done, rendered, or performed, and any and all things furnished or supplied...by public utilities...in the performance of their duties under [the Public Utility Code]....”  66 Pa. C.S. §102.  Thus a utility company’s practice of billing its customers must be reasonable, adequate and sufficient.
		Billing procedures for public utilities are governed by Section 1509 of the Code.  66 Pa. C.S. §1509.  This section, in relevant part, states:

All customers shall be permitted to receive bills monthly and shall be notified of their right thereto.  All bills shall be itemized to separately show amounts for basic service, Federal excise taxes, applicable State sales and gross receipts taxes, to the extent practicable, fuel adjustment charge, if any, State tax adjustment charge or such other similar components of the total bill as the commission may order.


		A public utility is permitted to terminate service to a service address if there is 
“nonpayment on an undisputed delinquent account” provided the public utility has given notice to the ratepayer.[footnoteRef:6]  Service may only be terminated during the work week (Monday through Friday) as long as the public utility is open to accept a payment to restore service on the day of termination and on the day following the termination.[footnoteRef:7]     [6:  	See 66 Pa. C.S.A. §1406(a)(1).]  [7: 
 	See 66 Pa. C.S.A. §1406(d).] 


		The Public Utility Code specifies how a public utility must notify a ratepayer about an impending termination.[footnoteRef:8]  In addition, the Public Utility Code requires a public utility to make an attempt to contact the ratepayer or an adult occupant at least three days before a termination can take place using either a personal attempt and/or a telephonic attempt.[footnoteRef:9]   [8: 
 	See 66 Pa. C.S.A. §1406(b).]  [9: 
 	See 66 Pa. C.S.A. §1406(b)(i)(ii).] 


Conclusion 

	Complainant’s complaint – that Duquesne Light failed to provide reasonable customer service when it improperly terminated his electric service in April 2012 and May 2012 – must fail for two simple reasons:  he did not show Duquesne Light terminated for an inappropriate reason (non-payment) and he did not show Duquesne Light failed to take reasonable efforts to provide him with prior notice of the impending terminations.    
The evidence presented showed Complainant’s problems began when he stopped paying for the cost of electric service to the service address in August 2011.  By August 2011, reconstruction on the service address continued.  For the first eight to nine months after the house fire, Complainant paid his monthly bills on time.  Presumably, he continued to receive his monthly statements at his temporary residence during reconstruction.  Then in August 2011, for some reason, Complainant’s payment was returned for insufficient funds and Complainant stopped making payments of any kind.  

		Complainant testified inconsistently.  First he testified he thought the bills were too high when there was only one outlet in use during the reconstruction.  Later he testified he didn't get any monthly statements during reconstruction and that absence of statements is why he didn't pay his bills.  Complainant did not inform the public utility about his claim of excessive bills until after he filed his formal complaint in May 2012.  He presented no evidence at the hearing other than the inconsistent testimony.  Therefore, Complainant failed to meet his burden of proof on this issue.  

After more than seven months with no payments received, Respondent initiated termination procedures consistent with the termination provisions found in Chapter 56 of the Pennsylvania Code.  Respondent sent a letter demanding payment within ten days.  Respondent made two telephone call attempts.  After receiving no information or payment from Complainant, Respondent terminated service.  Respondent reconnected service on the same day after realizing Complainant might have been confused by information sent in anticipation of using a new electricity supplier.  

However, despite the reprieve, Complainant still refused to make monthly payments on the account and Respondent initiated termination procedures again at the end of April.  Eventually, Respondent discontinued service on May 2, 2012 and the electric service remained off until Complainant paid the account balance in full.  


Respondent acted appropriately under the circumstances.  Complainant was in error to refuse to make a payment on his account.  Therefore, Complainant has failed to meet the burden of proof in this proceeding.  Accordingly, his formal complaint will be dismissed in the ordering paragraphs below. 

CONCLUSIONS OF LAW

1. This Commission has jurisdiction over the parties to and subject matter of this case.  66 Pa. C.S. §701.

2. Complainant has the burden of proving Respondent did not provide reasonable and adequate service.  66 Pa. C.S.A. §332(a) and 66 Pa. C.S.A. §1501.

		3.	“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

		4.	Complainant did not meet the burden of proving Respondent improperly discontinued service to the service address on April 10, 2012 and May 2, 2012.
	
		5.	Respondent discontinued electric service on April 10, 2012 and May 2, 2012 due to non-payment on the account, and took reasonable efforts to provide Complainant with prior notice before the terminations occurred, consistent with 66 Pa. C.S.A. §1406.
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		THEREFORE,

		IT IS ORDERED:

		That the complaint of John Rotthoff versus Duquesne Light Company at Docket No. C-2012-2305684 is hereby dismissed as failing to meet the burden of proof.




Date:  October 11, 2012					                                                       									Katrina L. Dunderdale
								Administrative Law Judge
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