BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Borough of Nesquehoning				:	
							:
	v.						:		C-2012-2291457
							:
C&S Railroad, PennDOT, and				:
Carbon County Commissioners			:



RECOMMENDED DECISION


Before
Ember S. Jandebeur
Administrative Law Judge 


HISTORY OF THE PROCEEDINGS

This Recommended Decision recommends that the Pennsylvania Public Utility Commission (Commission) approve the Stipulation in Settlement submitted by C&S Railroad (C&S), Pennsylvania Public Utility Commission, Bureau of Investigation & Enforcement (I&E), Borough of Nesquehoning, Pennsylvania Department of Transportation (PennDOT), and Carbon County Commissioners (Carbon County).

On February 22, 2012, the Borough of Nesquehoning (Complainant) filed a Formal Complaint with the Commission against the Respondents, comprising C&S, PennDOT, and Carbon County at Docket No. C-2012-2291457.   On March 16, 2012, the Respondents filed an Answer denying the material allegations of the Complaint and submitted New Matter.  A Response to the New Matter was filed on or about March 30, 2012.

The Complaint alleges that the railroad crossings at Allen Street, Mermon Avenue, and two on Industrial Road in the Borough of Nesquehoning are uneven, poorly maintained and dangerous to cross; that they are hazardous and unsafe for the community and not passable by the handicapped.

On April 18, a Notice was mailed to the parties scheduling a Prehearing Conference for May 1, 2012.  That prehearing Conference was held and in attendance were Robert Yurchak, Esquire for the Borough of Nesquehoning, Adam Young, Esquire for the Commission’s Law Bureau, Paul Ober, Esquire for C&S Railroad, Daniel Miscavage for Carbon County, and Sean Concannon, Esquire for PennDOT.

By Notices dated June 4, 2012, the parties were notified that a site visit was scheduled for July 10, 2012, and a hearing on the matter was scheduled for July 11, 2012.

By Notice dated July 3, the hearing date was changed to July 11, 2012. 

On March 20, 2012, C&S Railroad filed a Preliminary Objection to the Complaint.  The Preliminary Objection states that the Complainant has stated no legal basis and no legal authority for the validity of its allegation that the subject railroad crossings are not passable for the handicapped, and that the Complainant has stated no cognizable cause of action against C&S Railroad for its duty to make its crossings passable for the handicapped.  The Preliminary Objection asks that the Commission enter an order dismissing the Complaint for failure to state a cause of action upon which relief can be granted.

On April 4, 2012, the Complaint filed an Answer to the Preliminary Objection that stated it has a cognizable claim pursuant to 66 Pa. C.S. § 701 et seq., and 66 Pa. C.S. § 1501.

On May 14, 2012, I denied the Preliminary Objection.

On June 7, 2012, by letter, Daniel A. Miscavage, Esquire for Carbon County, advised me that the parties had reached a settlement in principle and requested that the hearing be cancelled.  On June 18, 2012, Robert T. Yurchak, Esquire, for the Borough of Nesquehoning, advised me that the C&S Railroad, Carbon County and the Borough of Nesquehoning had reached an agreement in principle and requested a continuance of the hearing.  On June 21, 2012, Sean M. Concannon, Esquire with PennDOT iterated the same information adding PennDOT to the parties that were able to reach a settlement in principle and asked for a continuance.  The request for a continuance was granted.  By Notice dated July 27, 2012, the site visit and hearing were cancelled.

On October 2, 2012, the parties filed a Stipulation in Settlement with the Secretary’s Bureau.  The Stipulation in Settlement is ripe for ruling.

FINDINGS OF FACT

1. The railroad crossings at Allen Street, Mermon Avenue, and two on Industrial Road in the Borough of Nesquehoning are uneven, poorly maintained and dangerous to cross; that they are hazardous and unsafe for the community.

2. The Complainant is the Borough of Nesquehoning.

3. The Respondents are C&S Railroad, PennDOT, Carbon County Commissioners and the Commission’s Law Bureau. 

4. On October 2, 2012, the parties filed a Stipulation in Settlement with the Secretary’s Bureau.  

DISCUSSION

It is the policy of the Commission to encourage settlements.  52 Pa. Code § 5.231.  
Settlements lessen the time and expense the parties must expend litigating a case and at the same time conserve administrative hearing resources.  A settlement, which allows the parties to avoid the substantial costs of preparing and serving testimony and the cross-examination of witnesses in lengthy hearings, the preparation and service of briefs, reply briefs, exceptions and reply exceptions, together with the briefs and reply briefs necessitated by any appeal of the Commission’s decision, yields significant expense savings for the company’s customers.  That is one reason why settlements are encouraged by long-standing Commission policy.

		In order to accept a settlement, the Commission must determine that the proposed terms and conditions are in the public interest.  Pa. Pub. Util. Comm’n v. York Water Co., Docket No. R-00049165, (Commission Opinion and Order entered October 4, 2004); Pa. Pub. Util. Comm’n v. C S Water and Sewer Assoc., 74 Pa. P.U.C. 767 (1991).

		The Stipulation in Settlement will be examined in accordance with the above principles.

The Stipulation in Settlement sets forth the following obligations for the parties:

a. PennDOT will provide the funding required for the installation of warning devices as a safety improvement project to the Mermon Crossing.

b. C&S Railroad will, at its sole cost and expense, undertake the following:

i. Installation of LAG Type 7” Concrete panel surface between the outer edges of the existing sidewalks (constructed in 9’ long sections by 10’ wide) with ties underneath concrete at a spacing of 18” and a rubber flangeway filler on both the gage and field sides of both rails for Mermon Crossing; 

ii. Installation of good relay crossing timbers for Allen Crossing; 

iii. Installation of good relay crossing timbers for Industrial East Crossing; 

iv. Installation of LAG Type 7” Concrete panel surface (constructed in 9’ long sections by 10’ wide) with ties underneath concrete at a spacing of 18” and a rubber 

v. Install the safety warning devices at Mermon Crossing with the funding to be provided by PennDOT through the Section 130 Funding program; 

vi. Maintain the newly-installed warning devices thereafter; and

vii. Provide railroad inspectors (aka “flagmen”) for the duration of the paving work required for the crossings, scheduled with the coordination of the Borough of Nesquehoning.  

c.     	Borough of Nesquehoning will, at its sole cost and expense, undertake the following:

i. Maintain the approach signage for the subject crossings, including all stop lines on roadway and pave/repave the roadway up to the edge of the concrete or timber of crossings belonging to C&S Railroad at Industrial East Crossing, Mermon Avenue Crossing, and Allen Street Crossing, as part of already-scheduled paving projects on municipally-owned roads; 

ii. Perform all paving work required for the timber and asphalt crossing surface at Allen Street on C&S property; and 

iii. Provide all five-day detours necessary to close each road down for the crossing reconstruction to be performed.

d. All non-carrier utilities, if any, will relocate and/or adjust their 
facilities at their initial cost and expense.

e. The parties agree that maintenance responsibilities for the four subject crossings are unchanged by these proceedings from previous determinations by the Commission.

The Stipulation in Settlement terms and conditions address repair of all four (4) of the crossings at issue in the Formal Complaint.  The Stipulation in Settlement addresses detours and costs of same during construction and the Stipulation in Settlement addresses post construction maintenance.  I do not believe litigation of the issues raised in the Formal Complaint could arrive at a better or more thorough outcome.

PennDOT filed a Statement in Support noting that the Stipulation in Settlement is the result of successful negotiation and reflects a compromise by all parties.  PennDOT noted that because the parties agree to the terms, that the Stipulation in Settlement eliminates appeals.  PennDOT further noted that the Stipulation in Settlement minimizes the potential exposure of public funds which could have been allocated for the proposed work.

I&E filed a Statement in Support noting that the Stipulation in Settlement resolves I&E’s primary safety concern, namely the four (4) crossings in the Borough of Nesquehoning.  I&E noted that the Stipulation in Settlement was the most cost effective solution for all interested parties and resolved all outstanding issues.

C&S filed a Statement in Support noting that the Stipulation in Settlement ensures that safety concerns raised will be addressed.  C&S noted that the Stipulation in Settlement allocates cost and establishes a limit of exposure to the Commonwealth.  C&S finally noted that the Stipulation in Settlement addressed future maintenance responsibilities.

The Borough of Nesquehoning filed a Statement in Support that mirrored that of PennDOT.  The Borough, as the Formal Complainant is the party that stands with the most to lose if the Stipulation in Settlement were not thorough, and clearly the Borough is confident that the Stipulation in Settlement satisfies their concerns or they would not have agreed to it.

Carbon County filed a Statement in Support that mirrored that of PennDOT.

CONCLUSION

Upon reviewing the Stipulation in Settlement terms and conditions, I find that it satisfies the safety concerns raised by the Borough of Nesquehoning in the Formal Complaint.  It is also in the public interest to cost effectively resolve Formal Complaints.  Here, the parties negotiated settlement addresses the safety concerns at all four (4) crossings raised in the Formal Complaint.  The parties also addressed signage during construction and maintenance post 


construction.  A litigated outcome could likely accomplish no more.  Therefore, I believe it is in the public interest to accept this Stipulation in Settlement and recommend that it be accepted as written.

RECOMMENDED CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter of and the parties to this proceeding.

2. The Stipulation in Settlement submitted by the Borough of Nesquehoning, C&S Railroad, Pennsylvania Department of Transportation, Carbon County Commissioners and the Commission’s Law Bureau is in the public interest.


ORDER


THEREFORE,

IT IS RECOMMENDED:

1. That the Stipulation in Settlement submitted by the Borough of Nesquehoning, C&S Railroad, Pennsylvania Department of Transportation, Carbon County Commissioners and the Commission’s Law Bureau at Docket No. C-2012-2291457 be approved and adopted.
 
2. That:
 
1. PennDOT will provide the funding required for the installation of warning devices as a safety improvement project to the Mermon Crossing.

1. C&S Railroad will, at its sole cost and expense, 	undertake the following:

1. Installation of LAG Type 7” Concrete panel surface between the outer edges of the existing sidewalks (constructed in 9’ long sections by 10’ wide) with ties underneath concrete at a spacing of 18” and a rubber flangeway filler on both the gage and field sides of both rails for Mermon Crossing; 

1. Installation of good relay crossing timbers for Allen Crossing; 

1. Installation of good relay crossing timbers for Industrial East Crossing; 

1. Installation of LAG Type 7” Concrete panel surface (constructed in 9’ long sections by 10’ wide) with ties underneath concrete at a spacing of 18” and a rubber flangeway filler on both the gage and field sides of both rails for Industrial West Crossing; 

1. Install the safety warning devices at Mermon Crossing with the funding to be provided by PennDOT through the Section 130 Funding program; 

1. Maintain the newly-installed warning devices thereafter; and

1. Provide railroad inspectors (aka “flagmen”) for the duration of the paving work required for the crossings, scheduled with the coordination of the Borough of Nesquehoning.  

1. Borough of Nesquehoning will, at its sole cost and expense, 	undertake the following:

1. Maintain the approach signage for the subject crossings, including all stop lines on roadway and pave/repave the roadway up to the edge of the concrete or timber of crossings belonging to C&S Railroad at Industrial East Crossing, Mermon Avenue Crossing, and Allen Street Crossing, as part of already-scheduled paving projects on municipally-owned roads; 

1. Perform all paving work required for the timber and asphalt crossing surface at Allen Street on C&S property; and 

1. Provide all five-day detours necessary to close each road down for the crossing reconstruction to be performed.

1. All non-carrier utilities, if any, will relocate and/or adjust their 
	facilities at their initial cost and expense.

1. The parties agree that maintenance responsibilities for the four subject crossings are unchanged by these proceedings from previous determinations by the Commission.

3. That the Formal Complaint of the Borough of Nesquehoning at Docket No. C-2012-2291457 be marked closed.


Date:  October 24, 2012					___________________________
								Ember S. Jandebeur
								Administrative Law Judge
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