BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION
Jack Bleiman





:








:


v.





:

F-2012-2284038 








:

PECO Energy Company



:

INITIAL DECISION

Before

Angela T. Jones

Administrative Law Judge

HISTORY OF THE PROCEEDING
On January 12, 2012, Jack Bleiman (“Complainant”) filed a formal complaint (“complaint”) against PECO Energy Company (“PECO” or “Company” or “Respondent”) with the Pennsylvania Public Utility Commission (“PUC” or “Commission”).  Complainant asserted that there were incorrect charges on his bill.  More specifically, Complainant is the landlord of the property at 2812 Frankford Avenue, 1st Fl., Philadelphia, Pennsylvania (“service address”), which is furnished electric service by PECO.  Complainant was told there was foreign wiring at the service address and he is responsible for his tenant’s entire bill which is in excess of $4,000.00.  Complainant stated that information he received from PECO in writing was that he was only responsible for the portion of the electric service that was attributable to the foreign wiring.  Consequently, Complainant disputes responsibility for the tenant’s entire bill.  Complainant requests that any responsibility he bears for the PECO bill be cancelled because of the “grief” he has borne through the dispute.  See formal complaint, attached letter, pg. 2.
On February 9, 2012, Tishekia Williams, Esquire, counsel for PECO, filed an answer denying that the Complainant’s bill has incorrect charges.  Respondent asserted that the Company was investigating some of the allegations made in the Complaint and would file a more detailed response within the next 10 days.  PECO requested that the Commission dismiss the complaint.

On March 8, 2012, a Hearing Notice was sent scheduling an Initial Hearing on Tuesday, May 1, 2012, at 1:30 p.m. with Administrative Law Judge (“ALJ”) Angela T. Jones presiding.  
By Prehearing Order dated March 9, 2012, the undersigned ALJ gave direction as to the proper procedure for this matter.  Among other things, the ALJ noted that PECO failed to file an amended Answer providing a more detailed response to the complaint.  The ALJ also provided information regarding Commission precedent and foreign load, that such disputes require the utility to list the account at issue including any arrearages in the name of the landlord once foreign load has been determined to exist.  Ace Check Cashing, Inc. v. Philadelphia Gas Works, Eddie and Jennifer West, Docket No. C-2008-2056428 (Final Order entered May 21, 2010); see also, Hale v. UGI Penn Natural Gas, Inc., Docket No. C-2010-2206955 (Final Order entered March 1, 2012).



On April 30, 2012, a Notice of Appearance was filed by Michael A. Gruin, Esquire, to enter the appearance of Benjamin L. Shechtman, Esquire and Mr. Gruin on behalf of the Respondent.  


On May 1, 2012, the Evidentiary Hearing convened as scheduled.  Complainant was present and represented himself.  Mr. Gruin was present as counsel for PECO accompanied by one witness, Ms. Dana McCollum.  Subsequent to a period where the parties attempted to negotiate settlement of this dispute, Complainant expressed the desire to amend his complaint.  PECO did not object to Complainant’s request.  


By Order #2 dated May 2, 2012, Complainant’s request to file an amended formal complaint was granted.  Order #2 provided the procedure and deadlines for the amended formal complaint and answer by the parties.  As agreed at the Evidentiary Hearing, Order #2 confirmed that a further hearing was scheduled for this dispute on August 9, 2012, at 1:30 p.m.  A Hearing Notice dated May 2, 2012, confirmed that a Further Hearing was scheduled for Thursday, August 9, 2012, at 1:30 p.m. 


In compliance with Order #2, Complainant filed an amended complaint on May 21, 2012.  Complainant added to his complaint that PECO technicians entered the basement of the service address without his knowledge or permission.  He stated that the PECO technicians were trespassing and any results or conclusions formed while they were trespassing should not be considered.  



On June 8, 2012, Mr. Gruin electronically filed PECO’s amended answer to the amended complaint.  PECO stated that rule 10.5 of its approved electric tariff states, “The Company’s identified employees shall have access to the premises of the customer at all reasonable times for the purpose of reading meters, and for installing, testing, inspecting, repairing, removing or changing any or all equipment belonging to the Company.”  PECO contended that the Company was acting in accordance with its tariff rule 10.5 when its technician accessed the meters at the service address.  



On August 9, 2012, the Further Hearing convened as scheduled.  Mr. Bleiman was present and represented himself.  Mr. Gruin was present and presented two witnesses, Mr. Roberto Alicea and Ms. Dana McCollum.  Mr. Bleiman presented two exhibits, (1) identified as Complainant Exhibit 1, April 19, 2011 PECO letter; and (2) identified as Complainant Exhibit 2, February 14, 2012 PECO letter.  Both exhibits were admitted into the record without objection.   


Respondent presented the following nine exhibits:

(1) PECO Exhibit 1, Account Statement for tenant at service address from June 2010 through May 2011;

(2) PECO Exhibit 2, Residential High Bill Investigation report dated April 2011;

(3) PECO Exhibit 3, Account Statement for May to June 2011 for landlord at service address;

(4) PECO Exhibit 4, Residential High Bill Investigation report dated May 2011;

(5) PECO Exhibit 5, Account Statement of tenant at service address from June 2011 through February 2012;

(6) PECO Exhibit 6, Residential High Bill Investigation report dated February 2012;

(7) PECO Exhibit 9, Residential High Bill Investigation report dated March 2012;

(8) PECO Exhibit 10, Account Statement of landlord at service address from February 2012 to July 2012; and

(9) PECO Exhibit 11, Supplement No. 8 to Tariff Electric Pa.P.U.C. No. 4 Section 10.5.

PECO Exhibits 1, 2, 3, 4, 6, 9, and 11 were admitted with no objection.  At the hearing the undersigned ALJ got the PECO witness to acknowledge that the rate used for billing and balances for the tenant account in PECO Exhibit 5 and the landlord account in PECO Exhibit 10 was incorrect.  The ALJ directed that these exhibits be amended to show the proper rate and adjust the billing and balances accordingly.  The two hearings resulted in 145 pages of testimony in transcript.


By Order #3 dated August 10, 2012, the undersigned ALJ directed that PECO Exhibits 5 and 10 be amended because further examination of those exhibits revealed the rate billed for PECO Exhibits 5 and 10 was the electric residential rate.  The correct rate should have been electric residential heating rate.  



In compliance with Order #3, PECO moved for the admission of PECO Amended exhibits 5 and 10 adjusting the billed amounts and balances by the correct rate which lowered the amounts from those presented previously.  By letter dated August 26, 2012, Complainant stated that it was difficult to follow exactly what was done through the amended exhibits of PECO.  The Complainant then suggested that because PECO had negligently overbilled the tenant at the service address the collection of any money should be denied.



By Order #4 dated September 11, 2012, the undersigned ALJ determined that there was no objection to PECO Amended exhibits 5 and 10.  Consequently, Amended PECO Exhibits 5 and 10 were admitted into the record and the record was closed on September 11, 2012.    

This matter is now ripe for decision.
FINDINGS OF FACT

1. Complainant, Jack Bleiman, owns the property at 2812 Frankford Avenue, Philadelphia, Pennsylvania.  Tr. 41-42.  
2. Complainant is a landlord in Philadelphia for about 15 properties and has operated as a landlord for about ten years.  Tr. 67.

3. Respondent is PECO, which supplies electric service to the service address and the property in its entirety.

4. 2812 Frankford Avenue has a basement, one unit on the first floor, two units on the second floor and one unit on the third floor, for a total of four units; each individually metered.  Tr. 49-51.

5. The individual meters are inside the property at 2812 Frankford Avenue, Philadelphia, Pennsylvania.  Tr. 62.

6. A tenant did occupy the service address and was responsible for the electric service billed at the service address.  The tenant occupied the service address from August 2009 to February 2012.  Tr. 64-65. 
7. The Complainant became aware of the foreign load at the service address in April 2011.  The Complainant received a letter from the Respondent informing him that foreign wiring was discovered at the service address and the tenant at the time had a balance affected by the foreign load.  The entire balance affected by the foreign wiring was transferred to the Complainant.  Tr. 45-46 and Complainant Exhibit 1.

8. Complainant was informed in April 2011, that the first floor unit had wiring from the entrance, a common hallway and stairwell that was wired into the first floor meter.  Tr. 51.

9. Complainant had his electrician
 fix the foreign wiring within two weeks to a month of the notice to him in April 2011.  Tr. 48.

10. Starting in April 2011, PECO began billing the Complainant for electric service provided to the service address.  PECO also transferred the balance attributed to the service address to the Complainant.  When the foreign wiring was fixed on May 23, 2011, the electric service was then transferred back to the tenant at the service address.  Tr. 52, 110 and PECO Exhibit 3.

11. In May 2011, PECO and the Complainant’s maintenance man met at the service address and agreed that there was no longer foreign wiring.  Complainant was not present.   Tr. 49, 51, 65.

12. A second instance of foreign wiring was asserted by PECO in February 2012, at the same service address.  Tr. 55-56 and Complainant Exhibit 2.

13. PECO informed the Complainant by letter that the Company found the third floor refrigerator outlet connected to the first floor electric service.  Tr. 58 and Complainant Exhibit 2.

14. Complainant again summoned his maintenance man but his maintenance man couldn’t find any foreign wiring.  Tr. 59, 67.

15. In March 2012, PECO came to the service address and agreed with the Complainant’s maintenance man that there was no foreign wiring.  Complainant was not present. Tr. 59-60, 65.

16. Roberto Alicea has been employed by PECO for 32 years.  He is currently a high bill field investigator and investigates customers concerns and complaints about the amount of their electric bill.  Tr. 71-72.

17. A high bill field investigator verifies the meter number at the property, checks the meter reading, and lists the appliances found at the property to determine the potential kilowatt hour usage of electric service.  An investigator also identifies instances of foreign wiring or what is also called foreign load.  Tr. 73.

18. On April 13, 2011, Mr. Alicea conducted a high bill investigation at 2812 Frankford Avenue.  Tr. 74-75 and PECO Exhibit 2.

19. The customer at the service address showed Mr. Alicea where the meters were located in the basement and he conducted his investigation.  During his investigation Mr. Alicea found an additional load on the electric service of the service address.  He turned off all of the tenant’s appliances and observed that the meter was still moving.  In this instance the meter held a few hundred watts which indicated that something else was connected to the electric service of the tenant.  Tr. 76.

20. Mr. Alicea determined that the wattage on the meter correlated to the bulbs in the common entrance, hallway and stairway.  Tr. 77-79 and PECO Exhibit 2.

21. Mr. Alicea was accompanied by only the tenant during his high bill investigation.  The Complainant and his maintenance man were not present.  Mr. Alicea did not unlock any doors or force entry into any area that was inspected.  Tr. 79-80.
22. Mr. Alicea did not find it necessary to touch the circuit breakers of the building for his inspection.  Tr. 80.

23. Mr. Alicea’s investigation was reported to the main office of the Company on the same day the investigation was conducted.  Tr. 80 and PECO Exhibit 2.
24. After the report was received by the Company main office a letter was prepared to notify the landlord of the foreign wiring at the service address.  Tr. 80.

25. A follow-up investigation of the service address was conducted on May 23, 2011.  Tr. 82 and PECO Exhibit 4.

26. The follow-up investigation confirmed that repairs had been made correcting the previously discovered foreign wiring and all public lighting was wired to a house meter.  Tr. 82-83 and PECO Exhibit 4. 
27. Another field investigation occurred on February 8, 2012, at the service address because the tenant called PECO for an appointment suspecting her bill included electric service for appliances other than those in her 1st floor apartment.  Neither Mr. Bleiman nor Mr. Bleiman’s maintenance man/electrician was present during the field investigation.  Tr. 84 and PECO Exhibit 6.  

28. The third floor tenant was present during the field investigation and provided access to his apartment.  The access to the third floor apartment was arranged by the first floor tenant who had made the appointment for the field investigation.  Tr. 84-85.

29. On February 8, 2012, Mr. Alicea pulled the meter for the third floor which turned the power off to the third floor, but the refrigerator was still on.  Mr. Alicea found during the February 8, 2012, field investigation that the first floor meter had approximately 200 watts when all of the electric appliances were off for the first floor.  The style of the third floor refrigerator drew about 200 watts of power.  Because the wiring was haphazard and worn, Mr. Alicea perceived that safety would be at issue if he touched the wiring.  Mr. Alicea did not touch the circuit breakers to the property.  Mr. Alicea concluded, however, that the third floor refrigerator was connected to the first floor electric service.  Tr. 86-87 and PECO Exhibit 6.

30. The Complainant was again informed by letter of the foreign load found by the field investigation conducted on February 8, 2012.  Tr. 87-88.

31. On March 12, 2012, a follow-up to the February 8, 2012, high bill investigation occurred and found that the 3rd floor refrigerator was wired to the house meter.  The PECO field investigator was accompanied by Complainant’s maintenance man during the follow-up investigation.  The service address was vacant.  On March 12, 2012, the foreign wiring was verified as corrected.  Tr. 89-90, 101-02, PECO Exhibits 4 and 9.

32. PECO personnel gain access to property during field investigations when a customer grants access.  When a customer makes an appointment for a field investigation, PECO personnel are authorized to have access to PECO’s equipment, specifically PECO meters at the property.  Tr. 91-92.

33. At no time was Mr. Alicea informed that he was trespassing on the property when he performed the field investigations.  Tr. 92.

34. PECO has by tariff at section 10.5, stated that identified Company employees are granted authority to enter customer premises at reasonable times to service PECO equipment.  Tr. 92 and PECO Exhibit 11.

35. Dana McCollum is a regulatory assessor with PECO.  She has been employed by PECO for 17 years.  She has been a regulatory assessor for 4 years.  A regulatory assessor reviews or investigates complaints filed with the Commission against PECO.  Tr. 106-08.

36. It is the policy of PECO when a foreign load is discovered at a property where the ratepayer is a tenant and has electric service at a property owned by a landlord, to bill the property owner.  An account is set up in the landlord’s name and the PECO account balance that was billed when the foreign load was discovered is transferred into the account of the landlord.  The tenant’s account becomes final and a letter is sent to the tenant explaining that foreign load was found and billing would be transferred to the landlord until the conditions have been corrected.  Tr. 109, 111.

37. If there is an unpaid balance on the tenant’s account, it is the policy of PECO to transfer the unpaid balance into the account of the landlord when the foreign wiring is discovered.  Tr. 109.

38. On May 23, 2011, the foreign wiring was corrected; and consequently the billing to the landlord stopped.  PECO resumed billing for electric service in a new account for the tenant of the service address.  Tr. 112, PECO Exhibit 3.

39. No payments were made on Complainant’s account from April 13, 2011 through May 23, 2011.  Tr. 112, PECO Exhibit 3.
40. The outstanding balance due on the Complainant’s account attributable to the first instance of foreign wiring discovered April 13, 2011, and corrected May 23, 2011, is $2,077.96.  PECO Exhibit 3. 

41. A second incident of foreign wiring was discovered on February 8, 2012.  Again the accrued balance in the tenant’s name at the time of discovering the foreign wiring was transferred into the account of the property owner, the Complainant.  A new PECO account was established for the Complainant.  The electric service remained in the Complainant’s name from February 8, 2012 to June 4, 2012.  Tr. 112-13, 115, Amended PECO Exhibit 10.
42. The balance due on the Complainant’s account from the first incidence of foreign wiring was transferred to Complainant’s second account when the second incident of foreign wiring was discovered.  Tr. 112, PECO Exhibit 3, Amended PECO Exhibit 10. 

43. The tenant contacted PECO initially in March 2011 complaining that her bills were high.  It was then determined that the service address was heated by electricity yet the rate for PECO service was not residential heat.  Residential heat provides a discount in the winter months because of the power used to heat.  Tr. 126, 133-34.

44. The tenant’s account was adjusted starting with the December 2010 bill which billed for the period from November 7, 2010 to December 8, 2010, but was not billed at the appropriate residential heating rate.  PECO also adjusted the January, February, March and April 2011 bills because the tenant was not billed at the residential heating rate.  These adjustments occurred before the foreign wiring was discovered at the service address.  Tr. 134-35, PECO Exhibit 1.

45. A second account was established for the tenant of the service address on May 23, 2011, after the first foreign wiring was corrected.  This second account did not reflect the billing rate at the electric residential heating service and had an account balance due of $2,143.74 from May 23, 2011, through February 12, 2012.  Consequently, PECO needed to adjust the account balance due from May 23, 2011, through February 12, 2012, that the Company transferred to the Complainant when the second instance of foreign wiring was discovered.  Tr.   137-41, Amended PECO Exhibit 5.

46. PECO determined that the rate adjustment for billing the tenant at the service address the incorrect rate for the winter months was in the amount of $763.19.  Amended PECO Exhibit 5.

47. Complainant is responsible for the balance attributable to the second discovered foreign wiring at the service address of $2,358.25
 - $763.19 (credit for billed at wrong rate) = $1,595.06 for electric service from February 8, 2012, to June 4, 2012.  PECO also credited the late payment charges assessed to the Complainant from April 11, 2012, through August 15, 2012, in the amount of $133.98 ($33.32 + 33.42 + 33.54 + 33.70 = $133.98).  Amended PECO Exhibit 10.
48. PECO determined that the total amount due for electric service attributable to the foreign wiring for both instances is $3,509.27.  Amended PECO Exhibit 10.

DISCUSSION



The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  

The issue in this proceeding is whether the Complainant satisfied his burden of proof.
Standard of Review


To establish a sufficient case and satisfy the burden of proof, Complainant must show that the Respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).
  

Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).


Complainant alleged that he is not responsible for the billed amount alleged by the Respondent.  Complainant stated that Respondent sent him a letter stating that he is responsible only for that amount that is attributable to the foreign wiring.  Complainant Exhibit 2.  Complainant stated that Respondent is requiring more than what is attributable to the foreign wiring, consequently, Complainant disputes the billed amount alleged by the Respondent.  Complainant also alleged that he did not authorize Respondent to be at the property or to manipulate any equipment at the property, i.e. circuit breakers, electric appliances, etc.  Complainant alleged that Respondent has trespassed on his property and should be penalized for trespassing.  The discussion will address each allegation and recommendation respectively.    
Responsible Billed Party For Foreign Wiring 
The Public Utility Code at Section 1529.1, 66 Pa. C.S. § 1529.1 states,  

§ 1529.1.  Duty of owners of rental property.

(a)  Notice to public utility.—It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.

(b)  History of account.—Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.

(c)  Failure to give notice.—Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.
The Complainant, the landlord in this proceeding, failed to dispute that on April 13, 2011, wiring for the common area of the property, i.e. entrance, common hallway and stairwell, was connected to the meter for the first floor apartment of the Complainant’s tenant.  Tr. 78-79, PECO Exhibit 2.  Consequently, the situation presented a residential property containing one or more units not individually metered.  See 66 Pa.C.S. § 1529.1 above.  In compliance with Section 1529.1(b) of the Public Utility Code, the express language of the statute requires the Respondent to “forthwith” place the account for public utility service in the name of the landlord who is held responsible for the utility services.  66 Pa.C.S. § 1529.1(b).  The Commission has interpreted this provision of the statute as “hold[ing] the property owner financially responsible for a tenant’s entire account, once foreign load is verified on the tenant’s service.”  Hale v. UGI Penn Natural Gas, Inc., Docket No. C-2010-2206955, (Opinion and Order entered March 1, 2012) at 7, citing, Ace Check Cashing, Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order entered May 21, 2010) at 6.  Citing also, Santos v. Metropolitan Edison Co., 1997 Pa.PUC LEXIS 184 at *21 (finding that, upon discovery of foreign load and identification that the dwelling unit is not separately metered, the utility must switch the account into the name of the landlord and bill the landlord’s account for any unpaid billing on the account).   

According to Commission precedent, the landlord is responsible for paying the utility bills of the affected utility service until the foreign wiring is corrected.  Once the foreign wiring is corrected and verified by the utility, the utility is to place service back into an account of the tenant.  Ace Check Cashing, at 7.  The landlord is to remain responsible for any arrearages on the tenant’s account.  Id, at 7-8.  

Regarding April 13, 2011, the date the foreign wiring was discovered, the record evidence shows that PECO established a service account for the Complainant, the landlord of the service address, and transferred the balance from the tenant to the Complainant’s account.  Tr. 74-79 and PECO Exhibit 2.  Complainant testified that his maintenance man corrected the foreign wiring.  Tr. 48, 67-68.  That implies that there was foreign wiring in place to correct.  Consequently, there is no dispute that foreign wiring existed.  Complainant also testified that his maintenance man verified with PECO personnel that the foreign wiring was corrected on May 23, 2011.  Tr. 49.  PECO, the public utility in the instant case, acted in compliance with Commission statute at 66 Pa.C.S. § 1529.1 and precedent.
Once the foreign wiring was corrected, PECO put the electric service back into the account of the first floor tenant.  Tr. 111-12, Amended PECO Exhibit 5.  The amount transferred to the Complainant when the foreign wiring was detected through to when the foreign wiring was corrected and verified corrected was $2,077.96.  PECO Exhibit 3.  This amount represents the utility bills for the service address from the time the foreign wiring was discovered until the wiring was corrected and includes any arrearage on the account when the foreign wiring was discovered.  The Commission “holds the property owner financially responsible for the tenant’s entire account once foreign load is verified on the tenant’s service.”  Ace Check Cashing, at 6.  See also, Hale, at 7.  
I find that the actions taken by the Company in this instance regarding the billing of the landlord for electric service at the service address are in compliance with Commission precedent for the foreign wiring discovered on April 13, 2011. 
Regarding the February 8, 2012, discovery of foreign wiring, the record evidence shows that PECO established a service account for the Complainant and transferred the balance from the tenant of the service address to the Complainant’s account.  The foreign wiring was verified corrected on March 12, 2012.  Tr. 89, PECO Exhibit 9.  However, the tenant had vacated the service address when the correction to the foreign wiring was made.  Tr. 89-90, PECO Exhibit 9.  Consequently, the service remained in the name of the landlord as the last ratepayer at the service address.  Electric service was taken out of the Complainant’s name on June 4, 2012, when a new tenant applied for service at the service address.  Tr. 115. 

I find the testimony of the PECO witness, Roberto Alicea credible.  I find that there was indeed foreign wiring on February 8, 2012.  Complainant could have produced the third floor tenant or his maintenance man to testify that there was no foreign wiring but failed to do so.  The evidence does not show that the third floor refrigerator was connected to the first floor meter at the time of the first instance of foreign wiring.  However, PECO should be thorough with inspections and verifications of foreign wiring in the future. 

As with the first instance of foreign wiring PECO followed the same procedure in billing the landlord, which is in compliance with Commission statute, regulation and precedent.  However, I am troubled by the billing that took place regarding this second incident of foreign wiring.
Incorrect Charges on Bill of Complainant 


PECO verified through the field investigation that occurred during the first instance of foreign wiring that the service address used electric service for residential heat.  Tr. 134-35, PECO Exhibit 6.  PECO corrected the billing of the service address to reflect accurately that the electric service used was residential heating.  It is not explained how after the correction was made, that the service address was again billed incorrectly.  PECO did not discover after the Complainant filed his Complaint that the service was again billed incorrectly.  The incorrect billing was revealed during the evidentiary hearing upon questioning by the undersigned.  Tr. 138-40.  If the questioning had not occurred, it is doubtful that the Complainant would have been accurately billed.  To allow the inaccurate billing, after it was once discovered and corrected, to occur again unchecked is negligent conduct on the part of PECO.  



Service is defined, in relevant part as, “Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things supplied by public utilities,… in the performance of their duties under this part to their patrons, employees, other public utilities and the public…”66 Pa.C.S. § 102.  Accurate billing to a ratepayer is an act done by PECO incorporated in supplying electric service to its customer.  
The billing of charges for residential electric service by PECO rather than residential heating electric service after the first incident of foreign wiring was corrected, was incorrect.  I do not find in the record evidence, any reasonable explanation as to why the inaccurate billing occurred and remained unchecked by the Company.  This incorrect billing was transferred to the Complainant because of the second instance of foreign wiring.  The Complainant has sustained his burden of proof regarding incorrect charges on his bill.  The Company has failed to rebut the proven allegation.  The negligent conduct by the Company to bill the Complainant incorrectly is unreasonable and can be construed as inadequate service rendered by PECO.  
Consequence of Negligent Conduct by PECO
The Public Utility Code Section 3301(a) states, in relevant part,
If any public utility … shall violate any of the provisions of this part, or shall do any matter or thing herein prohibited; or shall fail, omit, neglect or refuse to obey, observe, and comply with any regulation or final direction, requirement, determination or order made by the Commission, … such public utility, person or corporation for such violation, omission, failure, neglect, or refusal, shall forfeit and pay to the Commonwealth a sum not exceeding $1,000, to be recovered by an action of assumpsit instituted in the name of the Commonwealth.  In construing and enforcing the provisions of this section, the violation, omission, failure, neglect, or refusal of any officer, agent, or employee acting for, or employed by, any such public utility, person, or corporation shall, in every case be deemed to be the violation, omission, failure, neglect, or refusal of such public utility, person or corporation.

66 Pa.C.S. § 3301(a).  In the case of “negligent” violations the presumption is that the penalty will range from $0 to $500 per day.”  Ronald A. Meder v. Peoples Natural Gas Co., Docket No. F-01620640 (Order entered August 21, 2006), 2006 WL 2472127 (Pa. P.U.C.) and Joseph A. Rosi v. Bell Atlantic-Pennsylvania, Inc., Docket No. C-00992409 (Order entered March 16, 2000), 2000 WL 1407936 (Pa. P.U.C.). 

On November 29, 2007, the Commission adopted, Final Policy Statement for Litigated and Settled Proceedings Involving Violations of the Public Utility Code and Commission Regulations; Docket No. M-00051875, 37 Pa.B. 6755 (Order published December 22, 2007) (52 Pa.Code Chapter 69).  I find this policy statement controlling on the issue of the amount of the civil penalty involving the violation in this proceeding.

52 Pa.Code § 69.1201(a) states, 


The Commission will consider specific factors in evaluating litigated … cases involving violations of 66 Pa.C.S. (relating to the Public Utility Code) and this title.  These factors and standards will be utilized by the Commission in determining if a fine for violating a Commission order, regulation or statute is appropriate.  

Section 69.1201(c) goes further to list the factors and standards to be considered; they are,
(1)
Whether the conduct at issue was of a serious nature… such as willful fraud or misrepresentation, the conduct may warrant a higher penalty.  When the conduct is less egregious, such as administrative filing, or technical errors, it may warrant a lower penalty.

(2)
Whether the resulting consequences of the conduct at issue were of a serious nature…such as personal injury or property damage, the consequences may warrant a higher penalty.

(3)
Whether the conduct at issue was deemed intentional or negligent.  This factor may only be considered in evaluating litigated cases.  When conduct has been deemed intentional, the conduct may result in a higher penalty.

(4)
Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  These modifications may include activities such as training and improving company techniques and supervision.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.

(5)
The number of customers affected and the duration of the violation.

(6)
The compliance history of the regulated entity which committed the violation.  An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.

(7)
Whether the regulated entity cooperated with the Commission’s investigation.  Facts establishing bad faith, active concealment of violations or attempts to interfere with Commission investigations may result in a higher penalty.

(8)
The amount of the civil penalty of fine necessary to deter future violations.  The size of the utility may be considered to determine an appropriate penalty amount.

(9)
Past Commission decision in similar situations.

(10)
Other relevant factors.

52 Pa.Code § 69.1201(c).  These factors, relative to this proceeding, are examined below as appropriate to a public utility providing electric service.



The first factor is whether the conduct was willful or less egregious.  There is no evidence that the offending conduct, or lack of action taken by the Company, was willful.  I do not find that the conduct at issue here was willful, fraudulent or a misrepresentation.  This factor militates to a lower penalty.


The second factor is whether the consequences were of a serious nature resulting in damages to property or injury to persons.  The record shows no damage to property or injury to persons.
  This factor militates to a lower penalty.



The third factor is whether the offending conduct was intentional or negligent.  I do not find that the violation was intentional; rather, I find that the violation is due to a lack of due diligence or lack of vigilance by the Company.  This factor militates to a lower penalty.



The fourth factor is whether the utility has modified its internal practice and procedures to address the offensive conduct at issue to deter and prevent similar conduct in the future.  There is no record evidence as to whether the utility has modified its internal practice and procedures in a preventive manner such that the errant billing would be flagged in future instances.  This factor is simply indeterminate based on the record evidence.



The fifth factor is the number of customers affected and the duration of the violation.  There was one customer, the Complainant, affected by the violation.  The offensive conduct existed from the date the billing was transferred into the account of the Complainant on February 8, 2012 through the evidentiary hearing date, August 9, 2012, or a total of 184 days.



The sixth factor is the compliance history of the offender, PECO.  The record does not include a history of PECO’s past offenses.  Neither party provided evidence of a compliance history.



The seventh factor is whether the actions of the regulated entity were cooperative or discordant with a Commission investigation.  This standard is not applicable to this proceeding because the Commission did not conduct an investigation.  However, the record evidence does not establish that the regulated entity acted in bad faith or attempted to conceal its actions regarding the violation at issue.


The eighth factor is the amount of a civil penalty required to deter future violations.  Neither party addressed this factor on the record.



The ninth factor is whether the Commission has rendered decisions in the past that have similar situations as presented in this proceeding.  The Complainant referenced, Meder, Docket No. F-01620640 (Order entered August 21, 2006), which involved a gas utility, Peoples Natural Gas Company (“Dominion Peoples”), rendering thirteen inaccurate and erroneous bills over a thirteen-month period.  In Meder, the PUC agreed with the ALJ’s conclusions regarding violations as grounds for assessing a civil penalty; they were, 

Thirteen erroneous gas bills sent to the Complainant; seven instances of failing to determine that the Complainant’s gas meter was not functioning accurately from actual meter readings during the 13-month disputed period, at least one instance of failing to correct the Complainant’s gas account following his contacting Dominion Peoples; at least one instance of providing the Complainant with inaccurate information concerning the balance on his account; and at least one instance of providing the Complainant with inaccurate information concerning the payment of his gas bills during the disputed period.
Docket No. F-01620640 (Order entered August 21, 2006) at 6 and 8.  The Commission found a civil penalty of $300.00 per violation appropriate.  Id at 10-11.  Another instance of a similar Commission decision is Constantine Daskalakis v. Philadelphia Gas Works, Docket No. F-00982198 (Order entered December 6, 2002), which involved PGW and its failure to provide service due to an erroneous termination.  The termination was erroneous because the Company switched the meter of the Complainant with the meter of another tenant in the apartment building to which PGW was terminating service.  The Commission stated, 

[T]he Respondent [PGW] acted improperly by not promptly restoring service to the Complainant after it discovered its mistake of inadvertently terminating gas service to Complainant’s apartment. … [T]he record offers no conclusive evidence that the Complainant’s gas service was restored at the time the Respondent’s service representative determined there was no gas leak….
Id at 4.  The Commission found that a civil penalty of $500.00 per day was warranted.  Id at 6. 
A third instance of analysis for civil penalty was the Commission decision in Malisa Alexander v. Philadelphia Gas Works, Docket No. C-20077389, (Opinion and Order entered November 6, 2008), where public utility personnel failed to follow their own procedure in termination of service without verification of hazardous conditions.  In Alexander, the Commission stated that the analysis of factors pursuant to 52 Pa.Code § 69.1201(c) as the policy of the Commission is appropriate to determine the level of a fine warranted when a Commission order, regulation or statute has been violated.   Docket No. C-20077389, (Opinion and Order entered November 6, 2008) at 10.


The precedent set by the Commission decision in Daskalakis is persuasive.  On February 8, 2012, upon discovery of foreign wiring at the service address, the tenant’s account balance was transferred to the Complainant.  However, the tenant was erroneously billed at the incorrect rate; and thus, the Complainant’s billed charges were at the incorrect rate.  PECO found the error previously and yet neglected to implement it correctly the second time.  The record evidence does not support billing at the residential electric rate for the service address.  In Daskalakis, the Company failed to promptly respond once the error was discovered.  Slightly different from Daskalakis, in the present instance, the Company corrected the error once it was highlighted to them at the evidentiary hearing.  Thus in the instant matter, the Company did take prompt corrective action.  Consequently, I find it reasonable to assess a lesser amount for civil penalty than that levied in Daskalakis. 

The tenth factor is to consider any other relevant factors.  It is troubling that the Company did not appear to have any procedures in place to assist in self-correcting this error.  Further, once the Complaint was filed, it is troubling that the Company did not discover the error when responding to the allegation that the Complainant was incorrectly billed.  
Another consideration that is relevant is the Company’s written communications to the Complainant.  The Company’s letter to the Complainant dated April 19, 2011, when the foreign wiring was discovered in the first instance, stated, in relevant part, “If any of the current tenant’s balance due is attributable to the found foreign wiring, the portion of that balance attributable to the foreign wiring will be transferred into your name [that being the Complainant’s name] as well.”  Complainant Exhibit 1 (emphasis added).  This emphasized phrase is poorly phrased as it conveys the policy prior to Commission precedent of Ace Cash Checking, Docket C-2008-2056428 (Opinion and Order entered on May 21, 2010).  The letter was dated April 19, 2011, well after Ace Cash Checking.  It is noted that the letter to the Complainant in the second instance of foreign wiring, which was dated February 14, 2012, has the relevant language changed to read, “If any of the current tenant’s balance due is attributable to the found foreign wiring[,] the entire balance will be transferred into your name as well.”  Complainant Exhibit 2 (emphasis added).  The Complainant articulated confusion in that the Company transferred the entire balance when its own letter dated April 19, 2011, stated otherwise.  The confusion that the Complainant had could have been avoided if the Company had written the appropriate policy of conduct in the April 19, 2011 letter.
I find the above PECO letters additional reason to fine the Company.  While it is not relevant to charging an incorrect rate to the Complainant, it is further evidence of negligent conduct on the Company’s part.  Due diligence by the Company should have resulted in content similar to that of the letter dated February 14, 2012, to be sent to the Complainant for the first instance of foreign wiring.  That content was the appropriate policy of the Commission.  The actual content of the Company’s letter dated April 19, 2011, was incorrect as it was no longer the policy of the Commission.  Failure of the Company to timely follow the policy of the Commission is not acceptable.

Based on the above factors pursuant to 52 Pa.Code Section 69.1201(c), I find a civil penalty of $20.00 per day appropriate.  The violation existed for 184 days.  Section 3301(b) of the Public Utility Code states, in relevant part, “Each and every day’s continuance in the violation of any regulation or final direction, requirement, determination, or order of the Commission,…shall be a separate and distinct offense.”  66 Pa.C.S. § 3301(b).  A total of $3,680.00 ($20.00/day multiplied by 184 days) for the service violation is warranted. 

Alleged Trespass by PECO Personnel of Complainant’s Property 

The Complainant alleged through the amendment of the Complaint that PECO personnel trespassed on his property as they entered the basement and operated equipment (circuit breakers) without his authorization.  I do not find that Complainant sustained his burden of proof to support this allegation.  
PECO Supplement No. 8 to Tariff Electric Pa.P.U.C. First Revised Page No. 18, Section 10.5, states, in relevant part,
Right of Access.  The Company’s identified employees shall have access to the premises of the customer at all reasonable times for the purpose of reading meters, and for installing, testing, inspecting, repairing, removing or changing any or all equipment belonging to the Company.

PECO Exhibit 11 (emphasis in original).  The record evidence shows that the field inspectors came to the service address to test and inspect the meter and equipment at the property relevant to electric service for the service address.  Nothing in the record supports the allegation that the PECO personnel at the property of the Complainant acted outside of the tariff defined right of access.  The allegation that PECO personnel trespassed on Complainant property because Complainant did not authorize them access to the property is not supported by the record.  Consequently, the allegation that PECO trespassed onto Complainant’s property must fail.

CONCLUSIONS OF LAW


1.
The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  



2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.

4. Complainant has sustained his burden of proof, in part, regarding incorrect billed charges.  Concerning the remaining allegations by Complainant, the burden of proof was not sustained.
5. The Respondent, by billing the tenant of the service address at the incorrect rate for residential electric heating service, and transferring the incorrect billed charges to the Complainant from February 8, 2012, to August 9, 2012, violated Section 1501 of the Public Utility Code.  66 Pa.C.S. § 1501.

6. The facts and circumstances presented in this proceeding require PECO to be assessed a civil penalty in the amount of  $3,680.00 ($20.00/day multiplied by 184 days) for the duration of the violation to Section 1501 of the Public Utility Code.  66 Pa.C.S. § 3301 and 52 Pa.Code § 69.1201(c).
7. The formal Complaint should be sustained, in part and denied, in part, pursuant to the preceding Discussion.
ORDER



THEREFORE,



IT IS ORDERED:

1. That the formal complaint filed by Jack Bleiman against PECO Energy Company at Docket No. F-2012-2284038 is sustained in part and denied in part.

2. That Complainant, Jack Bleiman, is directed to pay within 30 days of the entry date of the Commission Order the outstanding balance due, which PECO corrected to $3,509.27 on his account for the transferred balances that occurred on April 13, 2011, and February 8, 2012.
3. That Respondent, within 30 days after entry of this Commission Order, pursuant to Sections 3301 and 3315, PECO Energy Company is directed to pay $3,680.00 as a civil penalty payable by check, money order or certified funds to:

Secretary

Pennsylvania Public Utility Commission

P.O. Box 3265

Harrisburg, PA 17105-3265

4. That Respondent, PECO Energy Company shall cease and desist from further violations of the Public Utility Code, 66 Pa.C.S. § 101 et seq. and the regulations of the Pennsylvania Public Utility Commission, 52 Pa.Code § 1.1 et seq.
5. That a copy of this Order shall be served upon the Financial and Assessment Chief, Office of Administration.
6. That the Secretary’s Bureau shall mark the matter at Docket No. F-2012-2284038 closed.

Date: October 24, 2012


















Angela T. Jones









Administrative Law Judge
� 	PECO did not identify or submit exhibits 7 and 8.


� 	The Complainant’s maintenance man’s name is Walt.  He appears at 2812 Frankford Avenue, Philadelphia, Pennsylvania on an as-needed basis.  He took care of getting the foreign wiring fixed.  Tr. 65-66.


� 	The 3rd floor refrigerator should be wired to the 3rd floor apartment meter, and not the house meter.  This issue however was not part of the formal complaint.


� 	This figure represents the total after the credit of $133.98 in late fees.


� 	Complainant advocates that there was unauthorized entry to his property and unauthorized use of his equipment (which is addressed below) but does not allege or provide evidence of any damage to property or injury to persons.  I do not find that these allegations are relevant to the negligent actions by PECO.
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