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history of the proceeding

On April 20, 2012, D’Mont Reese (Mr. Reese or Complainant) filed a formal Complaint (Complaint) against PECO Energy Company (Respondent, PECO or the Company) with the Pennsylvania Public Utility Commission (Commission) alleging his inability to pay his electric bill and requesting a payment arrangement.

On May 3, 2012, Respondent filed an Answer with New Matter addressing the material allegations of the Complaint.  

On May 31, 2012, Respondent filed a Motion for Judgment on the Pleadings seeking to dismiss the Complaint in its entirety because: (1) the Complainant had already received and defaulted on two prior Commission-issued payment arrangements; (2) the Complainant did not allege that he had experienced a significant decrease in household income; and (3) even if Mr. Reese had experienced a significant change in income, the Commission could not issue to the Complainant an additional payment agreement as a level 1 income customer, pursuant to Caroline Maitland v. UGI Penn Natural Gas, Inc., Docket No. C-20078353 (Opinion and Order entered August 20, 2008). 

A Hearing Notice dated May 11, 2012, notified the parties that an initial hearing in this matter was scheduled for Tuesday, July 10, 2012, at 9:30 a.m.  

On June 26, 2012, I issued an Order denying PECO’s Motion for Judgment on the Pleadings because the allegations included in the Complaint were sparse and, viewing them in the light most favorable to the Complainant, I could not conclude that there was no genuine issue as to a material fact. 

A Prehearing Order was issued advising the parties of the date and time of the scheduled hearing and informing them of the procedures applicable to this proceeding.  

The hearing convened as scheduled.  D’Mont Reese appeared pro se, and testified on behalf of the Complaint.  Shawane Lee, Esq., represented the Respondent, and presented the testimony of Teresa Ferrier, a senior regulatory assessor with Respondent.  The Respondent also sponsored nine (9) exhibits, all of which were admitted into the record.  

The hearing resulted in a transcript of 40 pages, and the record closed upon its receipt on July 24, 2012.

FINDINGS OF FACT

1.
The Complainant is D’Mont Reese, who resides at 8311 Childs Road Glenside, PA 19038 (Service Address).

2.
The Respondent is PECO Energy Company.

3.
Complainant is the sole resident at the Service Address.  Tr. 8.

4.
Complainant is self-employed and works a varied number of hours each week.  Tr. 7.

5.
Complainant’s income fluctuates each month depending on business demand.  Tr. 13.

6.
Complainant’s income in 2010 was $28,000.  Tr. 8.

7.
At the time of the hearing, Complainant had not yet filed his tax returns for the year 2011, but estimated his annual income for that year to be lower than that of the prior year.  Tr. 8.

8.
Complainant’s income for the month of June 2012 was $3,000.00 to $4,000.00.  Tr. 32-33.

9.
Between August 28, 2003 and May 6, 2010, Complainant received six (6) Company-issued payment arrangements.  PECO Exhibit 2.

10.
With the exception of the first Company-issued payment arrangement established on his behalf on August 28, 2003, Mr. Reese defaulted on all the payment arrangements issued by PECO.  PECO Exhibit 2. 

11.
On October 13, 2010, Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) at BCS Case No. 2753379 alleging his inability to pay his electricity bills to PECO.  PECO Exhibit 6.

12.
In its informal decision issued on November 9, 2010, BCS determined that Complainant was a level 2 income customer and established a payment arrangement on his behalf beginning with the December 2010 due date.  PECO Exhibits 2, 6.

13.
The payment arrangement established by BCS on behalf of Mr. Reese at BCS Case No. 2753379 required the Complainant to pay a special budget amount of $244.00 per month, which consisted of his regular budget amount of $187.00 per month, plus $57.00 per month towards the arrearages.  PECO Exhibits 2, 6.

14.
On April 27, 2011, Complainant filed another informal complaint with the Commission’s BCS at BCS Case No. 2822867 alleging again his inability to pay his electricity bills to PECO and requesting a payment arrangement.  PECO Exhibit 7.

15.
In its informal decision issued on July 27, 2011, BCS dismissed Mr. Reese’s informal complaint at BCS Case No. 2822867 because he had defaulted on a prior Commission-issued payment arrangement.  PECO Exhibit 7.

16.
On November 8, 2011, Complainant filed a third informal complaint with the Commission’s BCS at BCS Case No. 2909751 alleging that PECO had terminated his electric service and requesting a payment arrangement.  PECO Exhibit 8.

17.
In its informal decision issued on November 23, 2011, BCS dismissed Mr. Reese’s informal complaint at BCS Case No. 2909751 because he had defaulted on a prior Commission-issued payment arrangement and had failed to show a good faith effort to pay the balance accumulated on his account.  PECO Exhibit 8.

18.
Between August 2010 and June of 2012, Complainant made only two payments to his account with PECO: one for $161.45 on August 5, 2011, and another one for $72.00 on August 25, 2011.  Tr. 9, 20-21, PECO Exhibit 1.

19.
Complainant’s electric service was terminated for nonpayment on November 8, 2011.  Tr. 6.

20.
As of the day of the hearing, Complainant has a balance of $4,219.05 in his account with the Respondent.  PECO Exhibit 1.

DISCUSSION

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  



While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

At the hearing, Mr. Reese claimed that he is unable to pay the balance accumulated in his account with PECO in order to have electric service restored in his name at the Service Address.  During cross-examination, he admitted that he had received and defaulted on five payment arrangements issued by PECO and that he had failed to make payment in accordance with a payment arrangement issued by BCS at BCS Case No. 2753379 on November 9, 2010.  Mr. Reese testified that he lives alone at the Service Address and is self-employed.  He explained that he has experienced financial hardship in the recent years due to a decreased demand for his business.  When asked about his poor payment history with the Respondent, Mr. Reese explained that he had channeled his resources to saving his house from foreclosure.  Tr. 6, 17.  He testified that the foreclosure issue had been resolved and that he is now better able to make payments to PECO.  Tr. 32.  He requested another payment arrangement from the Commission.

The Responsible Utility Customer Protection Act, 66 Pa. C.S.A. §§ 1401, et seq. (the Act or Chapter 14) applies to complaints alleging inability to pay and requesting a Commission-issued payment arrangement.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1405 of the Public Utility Code authorizes the Commission to investigate payment disputes and to establish payment arrangements between a public utility, customers and applicants within the limits established by Chapter 14.  66 Pa. C.S.A. § 1405(a).  Complainants who claim inability to pay their utility bills are not entitled to receive Commission-issued payment arrangements.  It is up to the discretion of the Commission to determine, on a case by case basis, whether both parties, the customer complainant and the utility company, will benefit from the issuance of a payment arrangement pursuant to the guidelines of Chapter 14.

Section 1405 of the Public Utility Code regarding payment arrangement reads in pertinent part:


    (b) LENGTH OF PAYMENT AGREEMENTS-- The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:
 
   (1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level. 

    (2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.
 
   (3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of
the Federal poverty level.
 
   (4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.

 

*
*
*

(d) NUMBER OF PAYMENT ARRANGEMENTS – Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

66 Pa. C.S.A. § 1405 (b) and (d). (Emphasis added).  Furthermore, Section 1403 of the Public Utility Code defines “change in income” as a decrease in household income of 20% or more if the customer's household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer's household income level is 200% or less of the Federal poverty level.  66 Pa. C.S.A. § 1403.

Mr. Reese has already received and defaulted on one Commission-issued payment arrangement.  In November of 2010, when BCS issued the payment arrangement on behalf of the Complainant, BCS determined that Mr. Reese was a level 2 income customer based on his reported income.
  According to the Federal Poverty Income Guidelines for the year 2010, that means that Mr. Reese’s reported income was between $16,245 and $27,075 per year, or between $1,353.75 and $2,256.25 per month. 
   

At the hearing, the Complainant stated that his income fluctuates depending on business demand.  He estimated that his annual income for the year 2011 was less than his income of $28,000.00 for the year 2010.  Tr. 8.  However, he also testified that his income for the month of June 2012 was between $3,000.00 and $4,000.00.   Tr. 32-33.  It appears, therefore, that Complainant’s most recent income is higher than the one he reported to BCS back in 2010, and Complainant has experienced an increase rather than a decrease in income.  Consequently, the Complainant is not eligible to receive a subsequent Commission-issued payment arrangement.

The increase in income is not the only determining factor in this matter.  Even if Mr. Reese’s current income could satisfy the requirements of 66 Pa. C.S. §§ 1403 and 1405, the record demonstrates a lack of good faith effort on the part of Mr. Reese to pay his utility bills to PECO.  The record shows that the Complainant has a poor payment history with PECO having made only two payments to his account with the Respondent between August 2010 and June of 2012, for a total of $233.45
.  In addition, between August 28, 2003 and May 6, 2010, Complainant received six (6) Company-issued payment arrangements.  Mr. Reese defaulted on all but one of the payment arrangements issued by PECO.  As mentioned above, he also received a Commission-issued payment arrangement on November 9, 2010, at BCS Case No. 2753379.  After receiving the payment arrangement from BCS, he made no payments to his account with PECO until August of 2011.  Complainant also filed two (2) informal complaints with the Commission’s BCS (BCS Case No. 2822867 on April 27, 2011, and BCS Case No. 2909751 on November 8, 2011) which, although they did not result in payment arrangements, did have the effect of placing temporary holds on PECO’s collection activities.
In George Crawford v. National Fuel Gas Distribution Corporation, Docket Number C-20066348, (Final Order entered December 6, 2007), the Commission vacated a payment arrangement issued to Mr. Crawford by the BCS, in part because the record demonstrated a lack of good faith effort on the part of Mr. Crawford to pay his utility bills.  The evidence in the present case warrants a similar result. 
However he manages his household budget, Complainant will have to pay the Respondent for the electricity he consumes.  By law a public utility is entitled to receive payment for the service it provides.  Scaccia v. West Penn Power Company, 55 Pa. P.U.C. 637 (1982). Otherwise, customers’ unpaid bills are included in the utility’s uncollectible expenses and ultimately paid by the remaining ratepayers.  Cf., Bolt v. Duquesne Light Co., 66 Pa. PUC 463 (1988); Thomas P. O'Toole v. The Bell Telephone Co. of Pennsylvania, Docket Number C-923964, Final Order entered August 20, 1992.  It must be remembered that many of the paying customers are struggling themselves to pay their families’ living expenses, including public utility bills.  All customers, regardless of financial means, have an obligation to pay for utility service.

Before I conclude I would like to add that, although the Complainant did not allege that there were any incorrect charges on his account with the Respondent, during the hearing it became apparent that Complainant had been charged a customer service charge during the months following his termination of service in November of 2011.  PECO Exhibit 1.  PECO admitted that the charge was improper and was instructed to remove those charges from Complainant’s account.  Tr. 35-36.

For the reasons stated above, Mr. Reese’s Complaint is dismissed, in its entirety, for failure to carry his burden of proof.  The first PECO bill issued to Complainant following the service of the Commission’s order in this case shall reflect a downward adjustment or decrease in the amount of $50.31
 representing the sum of customer service charges for the months December 2011 to June 2012.  See PECO Exhibit 1.  Respondent is further directed to cease and desist from imposing this charge to Complainant while his electric service at the Service Address continues to be turned off.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S.A. § 701.

2.
As the proponent of a rule or order, the Complainant had the burden of proof and failed to carry that burden.  66 Pa. C.S. § 332(a).


 3.
Section 1405 of the Public Utility Code authorizes the Commission to investigate payment disputes and to establish payment arrangements between a public utility, customers and applicants within the limits established by Chapter 14.  66 Pa. C.S.A. § 1405(a).  

4.
Complainants who claim inability to pay their utility bills are not entitled to receive Commission-issued payment arrangements.  It is up to the discretion of the Commission to determine, in a case by case basis, whether both parties, the customer complainant and the utility company, will benefit from the issuance of a payment arrangement pursuant to the guidelines of Chapter 14.

5.
Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  66 Pa. C.S.A. § 1405 (d). 

6.
Section 1403 of the Public Utility Code defines “change in income” as a decrease in household income of 20% or more if the customer's household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the Federal poverty level.  66 Pa. C.S.A. § 1403.

7.
The Commission will not issue a payment arrangement to a complainant when the record demonstrates a lack of good faith effort on the part of the customer to pay the utility bills.  George Crawford v. National Fuel Gas Distribution Corporation, Docket Number C-20066348 (Final Order entered December 6, 2007).

8.
Complainant has failed to carry his burden of proving that he has exercised a good faith effort to pay his electricity bills.
9.
The formal Complaint is dismissed pursuant to the preceding Discussion and Conclusions.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the formal Complaint filed by D’Mont Reese against PECO Energy Company at Docket No. C-2012-2300601 is dismissed.

2.
That the first bill issued to D’Mont Reese by PECO Energy Company following the service of the Commission’s order in this case shall reflect a downward adjustment or decrease in the amount of $50.31, representing the sum of customer service charges for the months December 2011 to June 2012.  

3.
That the Secretary mark this docket closed.
Dated:
October 24, 2012



___________________________________







Eranda Vero








Administrative Law Judge

� 	On October 16, 2012, I received a facsimile from Mr. Reese containing his tax return for the year 2011, along with his bank statement for the period August 21, 2012 to September 21, 2012.  I sent a copy of the document to PECO’s attorney but did not make the document a part of the record in this matter because it does not contain new evidence that is materially different from that already on the record.  See 52 Pa. Code §5.571.


� 	A prior payment arrangement had been issued by BCS on October 8, 2010, at BCS Case No. 2747923, concerning Mr. Reese’s PECO balance for his place of business at 1100 South Broad Street, Apt. 713, Philadelphia, PA 19146.  Tr. 33, PECO Exhibit 5.





� 	In January or February of each year the federal government releases an official income level for poverty called the Federal Poverty Income Guidelines, often informally referred to as the “Federal Poverty Level.”  The benefit levels of many low-income assistance programs are based on these poverty guidelines.  For the year 2010, the federal poverty level for a family of one was at $10,830 gross annual income. � HYPERLINK "http://liheap.ncat.org/profiles/povertytables/FY2010/popstate.htm" �http://liheap.ncat.org/profiles/povertytables/FY2010/popstate.htm� 


� 	$161.45 + $72.00 = $233.45.  See PECO Exhibit 1.


� 	[$7.20 X 4 (December 2010 to March 2012)] + [$7.17 X 3 (April 2012 to June 2012)] = $50.31. 
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