BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Pennsylvania Public Utility Commission		:
							:
v.						:		R-2012-2310366
							:		
City of Lancaster Sewer Fund				:


Office of the Small Business Advocate		:
							:
	v.						:		C-2012-2333112
							:			
City of Lancaster Sewer Fund 			:


Office of the Consumer Advocate			:
							:
	v.						:		C-2012-2329756
							:			
City of Lancaster Sewer Fund 			:


Jane O. Larkin						:
							:
	v.						:		C-2012-2330719
							:
City of Lancaster Sewer Fund				:



SECOND PREHEARING ORDER


		In accordance with the provisions of 52 Pa. Code § 5.483, the purpose of this Order is to confirm certain agreements among the parties and related rulings made during the Prehearing Conference in these cases on Monday, November 26, 2012.  That hearing was convened to identify and resolve any procedural issues raised to this point, to identify any discovery issues and to establish any modification of the Commission’s discovery rules that may be appropriate in this matter, and to develop a procedural schedule.

		As a result of the prehearing conference, the following points have been agreed upon:

A.	CONSOLIDATION OF CASES

		The Commission’s regulation pertaining to Consolidation appears at 52 Pa. Code § 5.81, and states in relevant part:

§ 5.81. Consolidation

(a)	The Commission or presiding officer, with or without motion, may order proceedings involving a common question of law or fact to be consolidated. The Commission or presiding officer may make orders concerning the conduct of the proceeding as may avoid unnecessary costs or delay.

52 Pa. Code § 5.81(a).

		The question of consolidation is clearly left to the sound discretion of the Commission or presiding officer.

Cases have been consolidated for adjudication; Re Middletown Taxi Co., 50 Pa. PUC 263 (1976), for hearing; City of York v. York Telephone and Telegraph Co., 43 Pa. PUC 240 (1967), for briefing; Clepper Farms, Inc. v. Grantham Water Co., 41 Pa. PUC 749 (1965), and have been refused consolidation for any purpose; Dopp v. Williamsburg Borough Dep’t of Water and Sewer, 59 Pa. PUC 25 (1984).

In considering the consolidation of cases, the first criteria (set forth in the Commission’s regulations) is that the proceedings must involve “a common question of law or fact”.  An examination of Commission precedent in such cases as Applications of Philadelphia Electric Co., 43 Pa. PUC 781 (1968), Pa. Public Utility Comm’n v. Bell Telephone Co. of Pennsylvania, 46 Pa. PUC 568 (1973), and Pa. Public Utility Comm’n v. Butler Twp. Water Co., 52 Pa. PUC 442 (1978), as well as those cited above, establishes that considerations in addition to the presence of common questions of law or fact must also be evaluated in ruling on a consolidation.  These other considerations are:

1.	Will the presence of additional issues cloud a determination of the common issues?

2.	Will consolidation result in reduced costs of litigation and decision-making for the parties and the Commission?

3.	Do issues in one proceeding go to the heart of an issue in the other proceeding?

4.	Will consolidation unduly protract the hearing, or produce a disorderly and unwieldy record?

5.	Will different statutory and legal issues be involved?

6.	Does the party with the burden of proof differ in the proceedings?

7.	Will consolidation unduly delay the resolution of one of the proceedings?

8.	Will supporting data in both proceedings be repetitive?

No single consideration, nor group of these considerations, is dispositive of a consolidation, any more so than the presence of a common question of law or fact.  Rather, the evaluation of all of them and a balancing of those favoring and disfavoring consolidation is required.

In these cases, the above-captioned proceedings are interrelated and raise common issues of law and fact.  None of the parties objected to consolidating these cases for litigation and decision.  Because the disposition of each of these matters is interrelated, the consolidation of these proceedings will promote the efficient use of the time and resources of the parties and the Commission.

Consolidation of these cases will not unduly delay the resolution of any of them.  They will be heard, briefed, and decided together.  For all of the stated reasons, a consolidation for hearing, briefing, and adjudicating is warranted and in the public interest, the interest of the parties and the interest of the Commission.

B.	COMPLAINT OF JANE O. LARKIN

		On October 15, 2012, Jane O. Larkin, a ratepayer of the City of Lancaster Sewer Fund (City), filed a formal Complaint against the requested rate increase.  That Complaint was docketed at C-2012-2330719 and by this Order has been consolidated with the other cases in this proceeding.  Ms. Larkin subsequently contacted or spoke with the City, the Office of Consumer Advocate (OCA), and the Presiding Officer.  In essence, while Ms. Larkin opposes the requested rate increase, it was not her intention to become an active party-litigant in this case.  Ms. Larkin will restate her opposition to the proposed increase at the public input hearing that will take place on December 10, 2012, but she does not plan to file further pleadings nor does she wish to receive filings from the active parties.

		Ms. Larkin’s request to be an inactive party is granted, and she is not required to make any filings in this matter, nor do the parties need to copy her on their filings.  She will, however, be carried on the service list and receive copies of all Orders from the Presiding Officer and the Recommended Decision in this case.

C.	LITIGATION SCHEDULE

		The parties agreed to the following litigation schedule:

September 28, 2012		City’s Direct Testimony Distributed

November 26, 2012		Prehearing Conference

December 10, 2012		Public Input Hearing – Lancaster, PA

December 18, 2012		Direct Testimony (Other Parties) Distributed

January 16, 2013		Rebuttal Testimony Distributed

January 30, 2013		Surrebuttal Testimony Distributed

February 6, 2013		Circulation of Outline of any Oral Rejoinder

February 12-14, 2013		Hearings in as yet to be assigned hearing room, Commonwealth 					Keystone Building, 400 North Street, Harrisburg, PA

February 15, 2013		Record close

March 8, 2013			Main Briefs Due

March 19, 2013		Reply Briefs Due

June 27, 2013			Suspension Ends

		
		I will accept service of documents electronically and ask that the documents be formatted in WORD and EXCEL.  In the event that your office cannot provide the documents in WORD and EXCEL, please notify me what word processing or spreadsheet formats are used.  Keep in mind that any document received electronically may not match the originals in size and page numbers because of differences created by printers and margins on page set ups.  I also note that with this Order I am distributing the “Office of Administrative Law Judge Special Instructions for Briefs and Exceptions in Major General Rate Increase Proceedings” to the parties.

D.	DISCOVERY MODIFICATIONS

		The parties discussed and agreed to changes to the Commission’s rules of discovery.  Specifically:
 
(1)	Answers to written Interrogatories shall be served in-hand within ten (10) calendar days of service;

(2)	Objections to interrogatories shall be communicated orally within three (3) calendar days of the service of interrogatories with unresolved objections served on the ALJ in writing within five (5) days of the service of interrogatories;

(3)	Motions to Compel the answering of interrogatories shall be filed within three (3) calendar days of service of such objections;

(4)	Answers to Motions to Compel shall be filed within three (3) calendar days of the service of such motions;

(5)	A ruling with respect to such motions shall be issued, if possible, within seven (7) calendar days of the filing of the motion;

(6)	Responses to requests for document production, entry for inspection or other purposes must be served in-hand within seven (7) calendar days;

(7)	Request for admissions will be deemed admitted unless answered within ten (10) calendar days or objected to within five (5) calendar days of service;

(8)	Answers to on-the-record data requests shall be served in-hand within seven (7) calendar days of the requests.

(9)	Any discovery served after 12:00 p.m. on a Friday will be deemed to have been served on the following business day for the purpose of tracking due dates.

(10)	All testimony and briefs shall be due in-hand on or before 4:00 p.m. on the dates listed above.  Service on those due dates may be done electronically, so long as a hard copy arrives by first class mail to counsel and the Presiding Officer as soon as possible thereafter.  

		The parties should use their best efforts to respond to discovery and any appropriate motions at a pace faster than the Commission’s existing rules for rate cases.  See e.g. 52 Pa. Code §5.342(d).

E.	SERVICE LIST

		The following attorneys have been designated to receive all documents from me:

		Scott H. DeBroff, Esq.		City of Lancaster- Sewer Fund
		Charles Daniel Shields, Esq.		Bureau of Investigation and Enforcement
		Christine Maloney Hoover, Esq.	Office of Consumer Advocate
		Elizabeth Rose Triscari, Esq.		Office of Small Business Advocate
				
F.	PUBLIC INPUT HEARINGS

		A public input hearing shall be scheduled for 2:00 and 6:00 p.m. on Monday, December 10, 2012, at the Manheim Township Public Library, Rooms B & C, 595 Granite Run Drive, Lancaster, Pennsylvania.

ORDER

		THEREFORE,

		IT IS ORDERED:


		1.	That the cases of Pennsylvania Public Utility Commission v. City of Lancaster Sewer Fund, Docket No. R-2012-2310366, Office of the Small Business Advocate v. City of Lancaster Sewer Fund, Docket No. C-2012-2333112, Office of the Consumer Advocate v. City of Lancaster Sewer Fund, Docket No. C-2012-2329756, and Jane O. Larkin v. City of Lancaster Sewer Fund, Docket No. C-2012-2330719, are hereby consolidated for litigation and decision.

		2.	That all testimony and briefs shall be distributed and hearings held in accordance with the schedule set forth above in Part C.

		3.	That the Commission’s rules of discovery are hereby modified in accordance with the revisions set forth above in Part D.

		4.	That the following individuals are designated to receive service of documents from the undersigned for their respective clients:

		Scott H. DeBroff, Esq.		City of Lancaster- Sewer Fund
		Charles Daniel Shields, Esq.		Bureau of Investigation and Enforcement
		Christine Maloney Hoover, Esq.	Office of Consumer Advocate
		Elizabeth Rose Triscari, Esq.		Office of Small Business Advocate

		5.	That the request of Jane O. Larkin to be an inactive party is granted, and she is not required to make any filings in this matter or to be served by the parties.  She will, however, be carried on the service list for the limited purpose of receiving copies of all Orders from the Presiding Officer and the Recommended Decision in this case.

		6.	That a formal hearing in this matter shall be scheduled for February 12-14, 2013, in Harrisburg, Pennsylvania.

		7.	That a public input hearing shall be scheduled for 2:00 and 6:00 p.m. on Monday, December 10, 2012, at the Manheim Township Public Library, Rooms B & C, 595 Granite Run Drive, Lancaster, Pennsylvania.

		

Dated:	 November 26, 2012										
							Dennis J. Buckley
							Administrative Law Judge
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CHRISTINE M HOOVER ESQUIRE
BRANDON J PIERCE ESQUIRE
OFFICE OF CONSUMER ADVOCATE
5TH FLOOR FORUM PLACE
555 WALNUT STREET
HARRISBURG PA  17101
717-783-5048
C-2012-2329756
E-Served

SCOTT DEBROFF ESQUIRE
ALICIA DUKE ESQUIRE 
RHOADS & SINON LLP
ONE SOUTH MARKET SQUARE TWELTH FLOOR
PO BOX 1146
HARRISBURG PA  17101
717-237-6716 E-Served 
717-233-5731 

STEVEN C GRAY ESQUIRE
ELIZABETH ROSE TRISCARI ESQUIRE
OFFICE OF SMALL BUSINESS ADVOCATE
300 NORTH SECOND STREET SUITE 1102
HARRISBURG PA  17101
717-783-2525
C-2012-2333112

JANE O LARKIN
1515 HILLCREST ROAD
LANCASTER PA  17603
717-392-3911
C-2012-2330719

SCOTT J RUBIN ESQUIRE
LAW OFFICE OF SCOTT J RUBIN
333 OAK LANE
BLOOMSBURG PA  17815
570.387.1893
E-Served

TERRY L FOUGHT PE
780 CARDINAL DRIVE
HARRISBURG PA  17111
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