BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Bonita Joann Guesman				:
							:
	v.						:		C-2012-2326301
							:
Columbia Gas of Pennsylvania, Inc.			:



INITIAL DECISION


Before
Joel H. Cheskis
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On September 17, 2012, Bonita Joann Guesman filed with the Pennsylvania Public Utility Commission (Commission) a formal Complaint against Columbia Gas of Pennsylvania, Inc. (Columbia or “the Company”), Docket Number C-2012-2326301.  In her Complaint, Ms. Guesman indicated that she disagreed with the payment agreement established for her by the Commission’s Bureau of Consumer Services (BCS), case number 3008504.  Ms. Guesman averred that she disagrees with the decision because BCS used her gross income when establishing the payment agreement and did not consider that her cost of living expenses have increased.  Ms. Guesman noted that her healthcare costs, taxes, food bill, home repairs and insurance are all higher.  Ms. Guesman seeks a lower payment agreement and to have the termination process stopped.

		On October 17, 2012, Columbia filed an Answer and New Matter in response to Ms. Guesman’s Complaint.  The New Matter was not accompanied by a Notice to Plead.  In its Answer, Columbia admitted that Ms. Guesman has received a notice of pending termination of gas utility service by reason of her repeated and persistent failure to pay monthly bills on a timely basis.  Columbia also admitted that the BCS used Ms. Guesman’s gross income when determining a payment agreement, noting that the procedure for determination of an appropriate payment agreement does not require consideration of personal expenses.  In its New Matter, Columbia averred that Chapter 14 of the Public Utility Code requires the use of “gross monthly household income” when establishing a payment agreement for a customer and that the BCS is prohibited from using any other income level for such purposes.  Columbia avers that Ms. Guesman failed to set forth any violation by Columbia of the Public Utility Code, Commission Order or regulation or any Company tariff.  Columbia argued that there are no genuine issues of material fact and it is entitled to judgment as a matter of law.

		Also on October 17, 2012, Columbia filed a Preliminary Objection.  The Preliminary Objection was accompanied by a Notice to Plead.  In its Preliminary Objection, Columbia reiterated its position that Chapter 14 of the Public Utility Code requires the use of “gross monthly household income” when establishing payment agreements.  Columbia also reiterated that Ms. Guesman failed to set forth any violation by Columbia of the Public Utility Code, any Commission order or regulation or the Company’s tariff.  Columbia therefore argued that Ms. Guesman’s Complaint is legally insufficient and, pursuant to Section 5.101(a)(4) of the Commission’s regulations, should be dismissed.

		Ms. Guesman’s Answer to Columbia’s Preliminary Objection was due no later than October 30, 2012.  52 Pa. Code §§ 5.101(f)(1), 1.12(a), 1.56(a)(1) and (b).  Ms. Guesman did not file an answer to the Preliminary Objection.

By Motion Judge Assignment Notice dated November 1, 2012, the parties were informed that I was assigned as the Presiding Officer in this matter and responsible for resolving any issues which may arise during the preliminary phase of this proceeding.

Columbia’s Preliminary Objection is procedurally ready to be ruled upon.  For the reasons discussed further below, Columbia’s Preliminary Objection will be granted and Ms. Guesman’s formal Complaint will be dismissed.

FINDINGS OF FACT

1. The Complainant is Bonita Joann Guesman.

2. Respondent is Columbia Gas of Pennsylvania, Inc.

3. The Service Address is 2335 Palm Beach Avenue, Pittsburgh, PA.

4. On September 17, 2012, Ms. Guesman filed a formal Complaint with the Public Utility Commission against Columbia indicating that she disagreed with the payment agreement established for her by the Commission’s Bureau of Consumer Services (BCS).

5. In her Complaint, Ms. Guesman averred that she disagrees with the decision of the BCS because BCS used her gross monthly income when establishing the payment agreement and did not consider that her living expenses have increased.

6. On October 17, 2012, Columbia filed an Answer and New Matter in response to Ms. Guesman’s Complaint admitting that BCS used only her gross monthly income when determining a payment agreement, noting that the procedure for determination of an appropriate payment agreement does not require consideration of personal expenses.

7. On October 17, 2012, Columbia filed a Preliminary Objection reiterating its position that the establishment of a payment agreement does not include consideration of expenses but only gross monthly income and that the Complaint should be dismissed because it is legally insufficient and Columbia is entitled to judgment as a matter of law.

8. Ms. Guesman did not file an Answer to Columbia’s Preliminary Objection.



DISCUSSION

The Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code Chapters 1, 3 and 5, provide for the filing of Preliminary Objections.  52 Pa. Code § 5.101.  Commission Preliminary Objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994) (Equitable).  Columbia’s Preliminary Objection averred that Ms. Guesman’s Complaint is legally insufficient.  The Commission’s Rules provide, in relevant part:

(a) 	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101(a)(1)-(6).

For purposes of disposing of Preliminary Objections, the Commission must accept as true all well pleaded, material facts of the nonmoving party, as well as every reasonable inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A.2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to the Complainant and should dismiss the complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable, supra; see also, Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 406 A.2d 1020 (Pa. 1979).

In civil practice, a Preliminary Objection based on legal insufficiency is referred to as a demurrer.  Preliminary Objections in the form of a demurrer will be sustained only in cases which are free and clear of doubt and where dismissal is clearly warranted by the record.  Community Life Support Systems, Inc., et al. v. Commonwealth of Pennsylvania, 689 A.2d 1014, 1017 (Pa. Cmwlth 1997) (Community Life).  Any doubt must be resolved in favor of overruling a demurrer.  Id.; see also, Powell v. Drumheller, 621 A.2d 1197, 1199 (1993) (Powell) (scope of review of a challenge to the sustaining of preliminary objections in the nature of a demurrer is whether on the facts averred, the law states with certainty that no recovery is possible).

Ms. Guesman’s entire Complaint pertains to BCS’s use of “gross income” when determining her payment agreement and Ms. Guesman’s contention that BCS failed to consider increases to her household expenses.  Payment agreements for gas service are governed by Section 1405 of the Public Utility Code.  66 Pa. C.S. § 1405.  In Section 1405, the length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement is limited to a formula based on the number of people living in the home and the total gross monthly household income that is used to determine federal poverty level.  66 Pa C.S. § 1405(b).  The Commission can order a payment agreement no longer than sixty (60) months, for example, for households at or below 150% of federal poverty level.  

Columbia’s Preliminary Objection will be granted.  When accepting as true all well pleaded material averments in Ms. Guesman’s Complaint, as is required when addressing Columbia’s Preliminary Objection, as well as every reasonable inference from those averments, the Complaint does not raise questions of material fact that Columbia has violated any provision of the Public Utility Code, any Commission Order or regulation, or any Commission-approved Company tariff that requires a hearing.  There is no “doubt” regarding Columbia’s provision of utility service that has been raised in the Complaint.  Community Life, supra.  Based on the facts averred, the law states with certainty that no recovery is possible.  Powell, supra.  The BCS established payment agreement does not consider Ms. Guesman’s expenses because Chapter 14 does not allow such consideration.  Ms. Guesman has not raised any other issue of material fact that warrants a hearing or that would deny Columbia judgment as a matter of law.

When reviewing Columbia’s Preliminary Objection in the light most favorable to the Complainant, the Preliminary Objection must be granted and Ms. Guesman’s formal Complaint must be dismissed because it is clear and free from doubt that Ms. Guesman would not be entitled to relief under any circumstances as a matter of law.

This is true even in consideration of Commission precedent that allows unrepresented complainants an opportunity to be heard orally, and not have their case dismissed on the basis of a preliminary pleading.  See, Richard Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617, Order (entered July 14, 1993)(Carlock).  The Commission’s decision in Carlock, however, was subsequently clarified to allow ALJ’s the discretion to dispose of the pleadings in a proceeding provided that the action is neither arbitrary nor capricious, and that it is in accordance with the law.  John A. Graham Jr. v. Philadelphia Suburban Water Company and Bell Atlantic-Pennsylvania, Inc., Docket No. C-00957557, Opinion and Order (entered June 12, 1996).  Such discretion is appropriate in this case.

As such, Columbia’s Preliminary Objection will be granted.  When accepting as true all well pleaded material facts raised in Ms. Guesman’s Complaint, it is clear that Ms. Guesman’s Complaint should be dismissed.  Even when considering the Complaint in the light most favorable to Ms. Guesman, as well as all reasonable inferences, Ms. Guesman has failed to state any question of material fact that Columbia’s provision of utility service violates the Public Utility Code, any Commission Order or regulation or any Commission approved Company tariff.  Columbia is entitled to judgment as a matter of law.


CONCLUSIONS OF LAW

1. Ms. Guesman’s Answer to Columbia’s Preliminary Objection was due no later than October 30, 2012.  52 Pa. Code §§ 5.101(f)(1), 1.12(a), 1.56(a)(1) and (b).

2. The Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code Chapters 1, 3 and 5, provide for the filing of Preliminary Objections.  52 Pa. Code § 5.101.

3. Commission Preliminary Objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C‑00935435 (July 18, 1994).

4. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to, among other things, legal insufficiency of a pleading.  52 Pa. Code § 5.101(a)(4).

5. For purposes of disposing of Preliminary Objections, the Commission must accept as true all well pleaded, material facts of the nonmoving party, as well as every reasonable inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A.2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).

6. The Commission must view the complaint in this case in the light most favorable to the Complainant and should dismiss the complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable, supra; see also, Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 406 A.2d 1020 (Pa. 1979).

7. In civil practice, a Preliminary Objection based on legal insufficiency is referred to as a demurrer.  Preliminary Objections in the form of a demurrer will be sustained only in cases which are free and clear of doubt and where dismissal is clearly warranted by the record.  Community Life Support Systems, Inc., et al. v. Commonwealth of Pennsylvania, 689 A.2d 1014, 1017 (Pa. Cmwlth 1997).  Any doubt must be resolved in favor of overruling a demurrer.  Id.; see also, Powell v. Drumheller, 621 A.2d 1197, 1199 (1993).

8. Payment agreements for gas service are governed by Section 1405 of the Public Utility Code.  66 Pa. C.S. § 1405.

9. The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement is limited to a formula based on the number of people living in the home and the total gross monthly household income.  66 Pa C.S. § 1405(b).

10. ALJ’s have the discretion to dispose of a Complaint based on preliminary pleadings in a proceeding provided that the action is neither arbitrary nor capricious, and that it is in accordance with the law.  John A. Graham Jr. v. Philadelphia Suburban Water Company and Bell Atlantic-Pennsylvania, Inc., Docket No. C-00957557, Opinion and Order (entered June 12, 1996).


ORDER

THEREFORE,

IT IS ORDERED:

1. That the Preliminary Objection filed by Columbia Gas of Pennsylvania, Inc. in the above-captioned case at Docket Number C-2012-2326301 dated October 17, 2012 is granted.

2. That the formal Complaint filed by Bonita Joann Guesman against Columbia Gas of Pennsylvania, Inc. at Docket Number C-2012-2326301 dated September 17, 2012 is dismissed.

3. That this matter be marked closed.


Date: November 15, 2012										
						Joel H. Cheskis
[bookmark: _GoBack]						Administrative Law Judge
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