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HISTORY OF THE PROCEEDING
On or about March 23, 2012, Jonathan Wainwright (“Complainant”) filed a formal complaint (“complaint”) against PECO Energy Company (“PECO” or “Company” or “Respondent”) with the Pennsylvania Public Utility Commission (“PUC” or “Commission”).  Complainant complained about two separate incidents.  Complainant asserted that in July 2009 his neighbor’s house was foreign load to his electric service at 5226 Catharine Street, Philadelphia, Pennsylvania 19143 (“service address”) and therefore he is not responsible for the charges on his bill from July 2009.  In a separate incident the Company alleged that Complainant tampered with his electric in December 2011.  Complainant disputes this allegation.  Complainant states he was without electric service from December 23, 2011, through December 29, 2011, and was charged a tampering fee by the Company.  Complainant contends he was incorrectly charged for electric service.  Complainant requests an apology from the Company, a credit to his service account of the $920 tampering fee and removal of any charges from December 23 – 29, 2011 when he was without electric service.

On April 18, 2012, Benjamin L. Shechtman, Esquire, counsel for PECO, filed an Answer to this complaint.  PECO denied that there are incorrect charges billed to the account for electric service which included the tampering fee.  PECO averred that the Company did not assess the tampering fee because an informal complaint with the Commission’s Bureau of Consumer Services (“BCS”) was filed.  The account that the tampering fee would have been assessed is number 25551-23087 and is in the name of the Complainant’s wife, Gwenivere Wainwright at the service address.  

On November 3, 2011, PECO mailed a 10-day termination notice to the service address for a past due balance in the amount of $165.59.  On November 8 and 9, 2011, PECO called the telephone number corresponding to account number 25551-23087 leaving a message of a 72-hour termination of service with an adult at the residence.  On November 17, 2011, residential electric service was terminated on account number 25551-23087 due to non-payment of a past due balance in the amount of $304.10.  
At the time of the termination on November 17, 2011, the meter recorded usage at 33,408 kWh.  However, on December 14, 2011, PECO obtained an actual reading of the meter at the service address of 34,717 kWh.  Because the Company had evidence of usage beyond the date of termination, the Company initiated an investigation at the service address of possible tampering with the electric service.

A representative from PECO visited the service address on December 23, 2011, and found unauthorized usage of service.  PECO took action to stop the unauthorized usage and terminated service at the taps.

On December 27, 2011, Complainant’s wife filed an informal complaint with BCS at case number 002921903.  As abovementioned PECO did not bill the account charges for tampering with the electric service because the informal complaint was pending.  On February 8, 2012, BCS by decision concluded that tampering did occur, that Complainant’s wife was responsible for the tampering fee, and that the complaint should be dismissed.  

On April 25, 2012, a Hearing Notice was sent scheduling an Initial Hearing on Wednesday, June 27, 2012, at 10:00 a.m. with Administrative Law Judge (“ALJ”) Angela T. Jones presiding.  
By Prehearing Order dated May 1, 2012, the undersigned ALJ gave direction as to the proper procedure for this matter.  Among other things, the ALJ noted that Complainant referred to an incident in July 2009 which alleged his neighbor’s house was foreign load to Complainant’s electric service.  The ALJ directed that Respondent be prepared with evidence regarding any investigation of the electric service at the service address or at 5224 Catharine Street, Philadelphia Pennsylvania 19143 in or around July 2009.  


On June 27, 2012, the Evidentiary Hearing convened as scheduled.  Complainant was present accompanied by his wife and daughter and represented himself.  Mr. Shechtman was present as counsel for PECO accompanied by two witnesses.  


As is the custom of the ALJ, the parties were given a brief period to attempt to settle this dispute.  The parties were able to resolve the issues raised by the Complainant regarding the allegations in 2011 and the terminations in November and December 2011.  Tr. 5.  The allegations concerning July 2009 remained in dispute.    



Respondent stated that its records regarding the July 2009 incident were not before it at the time of the evidentiary hearing.  Tr. 5.  Thus, the proceeding was continued for dates as proposed by the Complainant.



On June 27, 2012, a Hearing Notice was sent scheduling a Further Hearing on Thursday, August 30, 2012, at 10:00 a.m. with ALJ Jones presiding.    


The Further Hearing convened as scheduled.  Complainant appeared representing himself.  Mr. Shechtman appeared accompanied by two witnesses, Mr. Richard Conway and Mr. Mark Jackson.  Complainant did not tender any exhibits for submission into the record.  Respondent tendered the following exhibits:

(1) PECO Exhibit 1, service history at the service address;

(2) PECO Exhibit 2, account statement for account #25551-00509;

(3) PECO Exhibit 3, billing for account #25551-00509;

(4) PECO Exhibit 4, list of accounts billed to service address;

(5) PECO Exhibit 5, meter reading history for service address;

(6) PECO Exhibit 6, bill for July 20, 2009 at new account #25551-23050;

(7) PECO Exhibit 7, account statement for account #25551-23050;

(8) PECO Exhibit 8, final bill on account #25551-23050;

(9) PECO Exhibit 9, July 18, 2011 bill for account #25551-23087;

(10) PECO Exhibit 11, bill collection history of accounts at the service address;
 

(11) PECO Exhibit 16, letter to Complainant from Mr. Shechtman;

(12) PECO Exhibit 17, BCS Decision Report;
 and 

(13) PECO Exhibit 18, list of complaints to PECO involving service address.

Complainant objected to PECO Exhibit 9 as it did not concern the issues regarding the allegations of July 2009.  That objection was sustained and PECO Exhibit 9 was not admitted.  PECO Exhibits 1, 2, 3, 4, 5, 6, 7, 8, 11(as amended), 16 and 18 were admitted into the record.  The two hearings resulted in 137 pages of testimony in transcript.  The record closed on September 27, 2012.  This matter is now ripe for decision.

FINDINGS OF FACT

1. Complainant, Jonathan Wainwright, resides at 5226 Catharine Street, Philadelphia, Pennsylvania and received electric service at this address from PECO.  Tr. 27.  
2. On June 24, 2009, PECO visited 5224 Catharine Street for theft of service and noticed at the service address a hazardous condition and usage.  The electric service at both properties was terminated.  Tr. 110-12 and PECO Exhibit 11.  
3. Complainant stated that when he talked with PECO personnel regarding the shut off he was told that the Company intended to shut off his neighbor.  Complainant was told that the electricity to his property was shut off because he was serviced by the same supply line as his neighbor and personnel noticed that Complainant had a hazardous meter.  Because of the hazardous condition, the Complainant’s electric service was terminated.  Tr. 29-30, 39, 111-12.

4. On June 24, 2009, Complainant contacted PECO to restore service and was told that service could not be restored until an underwriter certificate was supplied to verify that conditions are safe to restore electric service to the property.  Tr. 112-13.

5. Complainant had an electrician fix the meter.  Complainant’s circuit panel and meter were inspected and approved as a cure to the hazardous condition.  Tr. 30-34.

6. On June 30, 2009, PECO received an underwriter certificate that an electrician found the property safe on June 29, 2009.  Consequently, an electric service account was established on July 1, 2009 for the service address.  Tr. 112-13.

7. When Complainant’s electric service was reconnected Complainant noticed that someone spliced his electric supply line with his neighbor’s supply line.  Complainant also noticed that his neighbor’s electric service was also turned on.  This circumstance caused Complainant to believe that his neighbor at 5224 Catharine Street tampered with Complainant’s electric service.  Complainant reported the theft to the police in the 18th District.  Tr. 28, 35-37.

8. On July 2, 2009, Complainant contacted PECO alleging that the property at 5224 Catharine Street was stealing service from the service address.  On July 9, 2009, a technician from the Company did a field investigation and found that there was no theft of service between the service address and 5224 Catharine Street.  There was no answer at the door or phone of the service address so a card was left at the service address indicating that PECO personnel had conducted a field investigation.  Tr. 114-15 and PECO Exhibit 11. 
9. After July 9, 2009, Complainant failed to call PECO about his neighbor’s suspected tampering because he was waiting for PECO to give him the results of the Company’s investigation on his billing from the hazardous conditions discovered.  Tr. 46-47, 51-52.

10. 5224 Catharine Street and the service address are adjacent to each other sharing an alleyway.  There is an electric supply line from the street that runs through the alleyway and splits in the alleyway with a segment running to the side of 5224 Catharine Street and a segment running to the side of the service address.  Tr. 59.

11. Complainant’s meter is inside the fence that is on the 5226 side of the alleyway.  Tr. 60.
12. Complainant’s neighbors at 5224 Catharine Street did not trespass into the service address to steal the electric service of the Complainant.  Tr. 61.

13. Complainant never saw his neighbors at 5224 Catharine Street tamper with Complainant’s meter.  Complainant never saw his neighbors at 5224 Catharine Street tamper with the line that runs from the meter to his circuit panel.  Tr. 61-62, 65.

14. Mark Edward Jackson is employed by Contract Callers which is a contractor employed by PECO.  Mr. Jackson’s division is responsible for termination of accounts, collection of checks, revenue protection jobs, and termination of service where theft is involved.  Mr. Jackson has been a journeyman lineman certified since 2000 and performed as a lineman from 2000 to the present.  Tr. 76-78.

15. It is Mr. Jackson’s opinion that foreign wiring on Complainant’s electric service did not occur by Complainant’s neighbors at 5224 Catharine Street.  Any foreign wiring would need to occur between the Complainant’s physical house and the meter.  Complainant described theft between the electric supply line and the meter.  While that is indeed theft, the supply of electric service is not attributed to Complainant because it has not run through Complainant’s meter.  Tr. 81.

16. Richard Conway is employed by PECO as a regulatory assessor.  A regulatory assessor handles complaints filed by customers with the Commission at both the informal and formal levels.  Tr. 89-90.

17. Mr. Conway examined and investigated the instant complaint.  Tr. 90.

18. Complainant was a PECO customer from June 20, 2003 to August 15, 2007 at account #25551-00509; and from July 1, 2009 to December 14, 2010 at account #25551-23050.  Both accounts were at the service address.  Tr. 91 and PECO Exhibit 1.

19. PECO has no record of active service at the service address from August 15, 2007 to July 1, 2009.  Tr. 91.

20. A final bill was issued on account #25551-00509 in the amount of $449.31 due on September 17, 2007.  No bills were issued to the account after the final bill.  Tr. 93-94 and PECO Exhibits 2 and 3.

21. The Company’s customer information and management system (“CIMS”) has no record of any other active customer at the service address between August 15, 2007 and July 1, 2009.  Tr. 96-97 and PECO Exhibit 4.

22. On July 1, 2009 Complainant’s meter was replaced.  The current meter number at the service address is 332803501 which was installed on July 1, 2009.  Tr. 98-99 and PECO Exhibit 5.

23. The final reading for billed usage at the service address was 45561 in August 2007.  The meter reading on October 14, 2007 was 45588 and the meter reading when it was removed on July 1, 2009 was 45588.  Consequently, there was no electric usage from October 14, 2007 to July 1, 2009 billed to the PECO account at the service address.  The usage that did accrue was 27 kilowatt hours from August 15, 2007 to October 14, 2007.  But that usage was not billed because there was no active account for the service address.  Tr. 99-101 and PECO Exhibit 5.

24. Complainant established a new account #25551-23050 at the service address on July 1, 2009, and received the first bill on the account on July 20, 2009.  Tr. 102 and PECO Exhibit 6.

25. A final bill was issued on January 18, 2011, for the account #25551-23050 in the amount of $1,411.10.  Tr. 104-05 and PECO Exhibits 7 and 8.

26. Two payments were posted against account #25551-23050 after the final bill was rendered.  One payment for $1,400.00 was made on July 1, 2011, and another payment for $170.00 was made on August 19, 2011.  Tr. 104 and PECO Exhibit 7.

27. PECO has no record of an active account at the service address prior to July 1, 2009.  Any usage of electric service at the service address prior to July 1, 2009, was unauthorized usage.  Tr. 111 and PECO Exhibit 11.

DISCUSSION



The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  

The issue in this proceeding is whether the Complainant satisfied his burden of proof.


To establish a sufficient case and satisfy the burden of proof, Complainant must show that the Respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).
  

Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).


Complainant alleged that his neighbor at 5224 Catharine Street was stealing his electric service and therefore was foreign load to his service address.  Complainant believed this allegation to be true because he saw his neighbor allegedly splice the supply line for electricity in the alleyway when electricity was restored to Complainant’s service address on July 1, 2009.  Additionally, Complainant saw lights on at 5224 Catharine Street after service was previously terminated by PECO.  Complainant alleged that he is not responsible for the charges on his July 2009 bill and that his neighbor at 5224 Catharine Street is responsible for the billed electric service.
Complainant is mistaken.  Complainant admits that his neighbors at 5224 Catharine Street did not tamper with any electric source in his house or the supply line that goes from the meter into Complainant’s house.  Tr. 61-62, 65.  Complainant does not dispute that there was no extension cord connecting the service address to the property at 5224 Catharine Street.  Tr. 81.  Simply put, there was no evidence of sharing of electricity between the service address and 5224 Catharine Street anywhere on the customer side of the meter.  What Complainant witnessed regarding the alleged splicing of the electric supply line by his neighbor supports the reason why PECO personnel were in the vicinity of the service address on June 24, 2009 for unauthorized usage of electric at 5224 Catharine Street.  Tr. 110-12.  

It is against the physics of electricity that the bypass at 5224 Catharine Street resulted in foreign wiring on the meter of the Complainant.  The testimony of PECO’s witness, Mr. Jackson, supports that any billed foreign wiring for the Complainant would need to interface the supply of electricity on the customer side of the meter.  Tr. 81.  Complainant never witnessed interfacing by 5224 Catharine Street on Complainant’s side of the meter.  Complainant was correct to suspect the activity he observed by the persons at 5224 Catharine Street was suspicious and could constitute theft.  However, the activity was not theft from Complainant; the activity was theft from PECO.  Tr. 81.
I find the testimony of the PECO witness, Mark Jackson credible.  I find that the record does not support any evidence to conclude that billed electric charges of the Complainant were affected by wiring of the property at 5224 Catharine Street.  I find that there was no foreign wiring by the property at 5224 Catharine Street that affected the billed electric service of the Complainant for his July 2009 charges.  The complaint regarding the billed charges to the Complainant from PECO for July 2009 must fail for lack of supportive evidence.
CONCLUSIONS OF LAW


1.
The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  



2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.

4. Complainant failed to sustain his burden of proof regarding the billed charges for July 2009 which was the only matter that remained in dispute.
ORDER



THEREFORE,



IT IS ORDERED:

1. That the formal complaint filed by Jonathan Wainwright against PECO Energy Company at Docket No. F-2012-2295409 is denied.

2. That the Secretary’s Bureau shall mark the matter at Docket No. F-2012-2295409 closed.

Date: November 15, 2012


















Angela T. Jones









Administrative Law Judge
� 	PECO Exhibit 11 was amended to omit the information after July 8, 2009.  The omitted information was not relevant to the dispute because the parties reached a resolution regarding allegations in 2011.


� 	PECO withdrew Exhibit 17.


� 	PECO did not submit Exhibits 10, 12, 13, 14, and 15 for admission.
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