BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Karen Esak						: 	
							:	
	v.						:		F-2012-2309448
							:
PPL Electric Utilities Corporation			:													

[bookmark: _GoBack]
INITIAL DECISION


Before
Ember S. Jandebeur
Administrative Law Judge 


HISTORY OF THE PROCEEDINGS

On or about June 8, 2012, Karen Esak (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission against PPL Electric Utilities Corporation (Respondent or PPL) alleging that there are incorrect charges on her bill.  This case is an appeal from a prior informal Bureau of Consumer Services (BCS) decision at Case No. 2931922 where BCS found Ms. Esak responsible for the outstanding balance of $496.07.  On July 3, 2012, the Respondent filed an Answer denying the material allegations of the Formal Complaint.

By Hearing Notice dated August 2, 2012, the parties were notified that an Initial Hearing in this case was scheduled for the morning of September 11, 2012.  A Prehearing Order was issued on August 3, 2012, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules. 

The hearing convened as scheduled.  The Complainant appeared pro se, the Respondent was represented by Kimberly G. Krupka, Esquire.  The Complainant proffered one exhibit; the Respondent proffered eight, all were admitted into the record.  The Respondent presented one witness.  A typewritten transcript of the hearing was produced comprising forty-nine pages.  The record closed on October 11, 2012.

FINDINGS OF FACT

1. Karen Esak, the Complainant is a not a current customer of the Respondent’s.  Tr. 6.
 
2. Ms. Esak’s current address is 37 Eckley Main Street, Weatherly, Pennsylvania 18255.  Tr. 5.

3. Thirty-seven (37) and 39 Eckley Main Street are on the same electric meter.  Tr. 5.

4. Mr. Bryan Dunnigan lives at 39 Eckley Main Street and has the electricity account in his name.  Tr. 5-6.
 
5. PPL, the Respondent, is a jurisdictional utility providing electric service in Pennsylvania.

6. In February 2012, Ms. Esak telephoned the Respondent to request that the electric account be put into her name.  She was told that she had an outstanding balance.  Tr. 7, 9.

7. Ms. Esak’s outstanding balance was for electric service in her name, at the service address 174 Cayuga Circle, with a mailing address of 1033 Valley of the Lakes, Hazleton, Pennsylvania.  Tr. 9, 11.

8. Ms. Esak owned and lived at 174 Cayuga Circle/1033 Valley of the Lakes until she moved out in May 2008.  Tr. 7-8, 16.

9. Ms. Esak filed for bankruptcy on May 1, 2009.  Tr. 7

10. Due to bankruptcy, the bank locked 174 Cayuga Circle/1033 Valley of the Lakes in June 2009.  Tr. 8.

11. When Ms. Esak left 174 Cayuga Circle/1033 Valley of the Lakes, she left the electricity to the main line and the furnace on.  Tr. 8, 15.

12. There is no record of Ms. Esak calling in to discontinue her service at 174 Cayuga Circle/1033 Valley of the Lakes.  Tr. 28-29.

13.  Robin Chedister, a customer service representative, testified on behalf of the Respondent.  Tr. 24-25.

14. The outstanding balance on Ms. Esak’s account is $496.07.

DISCUSSION

Burden of Proof:

Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a), provides that the party seeking relief from the Commission has the burden of proof.  Complainant seeks relief from the Commission, and, therefore, has the burden of proof in this proceeding.

“Burden of proof” means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).

		If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, a complainant will prevail.  If the utility rebuts complainant’s evidence, the burden of going forward with the evidence shifts back to a complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).

[bookmark: 7387-14]		If Respondent submits evidence of “co-equal” weight to refute Complainant’s evidence, Complainant has not satisfied the burden of proof unless it presents additional evidence opposing Respondent’s evidence.  Morrissey v. PA Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967), and Burleson v. Pa. P.U.C. 66 Pa. Commonwealth Ct. 282, 443 A.2d 1373 (1982), aff’d. 501 Pa. 443, 461 A.2d 1234.

		The decision of the Commission must be supported by substantial evidence.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. § 704.  “Substantial evidence” is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion. More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Commonwealth Ct. 23, 480 A.2d 382 (1984).

		The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.  

Ms. Esak alleges that the outstanding balance of $496.07 for the electric service at 174 Cayuga Circle/1033 Valley of the Lakes could not be hers because (1) she filed for bankruptcy, (2) she had the breakers turned off except for the main line and the furnace, and (3) that she telephoned the Respondent to have service turned off in August 2008.  (Tr. 22).  
PPL routinely records customer calls and has no record of a call from Ms. Esak to discontinue her service.   Service to 174 Cayuga Circle/1033 Valley of the Lakes was finally  terminated for non-payment (Tr. 32) in November 2009.  (Tr. 34-35).  Ms. Esak left the home in May 2008 (Tr. 16).   On May 1, 2009, Ms. Esak filed for bankruptcy.  (Tr. 7).  Ms. Esak also did not notify PPL of her filing for bankruptcy; PPL was notified through another mechanism that was not made clear in the testimony.  (See transcript at 28, “This was received via the mail-in to our system into our bankruptcy department.”)  PPL wrote off the $353.38 balance up to the filing date of the bankruptcy.  However, after the May 1, 2009, filing date for her bankruptcy, electric service was still on, therefore, a balance continued to accrue. 

PPL does not terminate service when it is notified of a bankruptcy.  PPL places a hold on the account until it receives the bankruptcy information.  (Tr. 29).  PPL also places the customer under a new account number.  (Tr. 33).  Presumably, this is done to delineate the pre-bankruptcy account from the post-bankruptcy account, but to continue to provide service until notified otherwise.  Following the filing date of the bankruptcy the electric service did not get turned off until November 2009.  Because PPL received no instruction from Ms. Esak to terminate the service, the responsibility for the electric service after May 1, 2009 through November 30, 2009 is Ms. Esak’s responsibility.  52 Pa. Code § 56.16 (a).

Ms. Esak alleged that she had the breakers off with exception of the main line and the furnace.   Her bills went from $100-$140 per month to less than $85 per month.  (PPL Exh. 1-A and 1-D).  The reduction in her monthly bill is consistent with turning off some of the breakers.  

I find that Ms. Esak failed to meet her burden of proof.  There was no call to PPL to discontinue service; the main line and the furnace remained on and despite the fact that no one was in the home a modest amount of electricity was used monthly.  Ms. Esak is the responsible party for the outstanding balance for electric service to 174 Cuyuga Circle/1033 Valley of the Lakes.  52 Pa. Code § 56.16 (a).



CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the subject matter and parties to this Complaint.  66 Pa. C.S. § 701.

2.	As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).

3.	As a matter of general principle, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. Pub. Util. Comm’n 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. Pub. Util. Comm’n 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).

4.	A customer who is about to vacate premises supplied with public utility service or who wishes to have service discontinued shall give at least seven days’ notice to the public utility… in the absence of notice, the customer shall be responsible for services rendered.  52 Pa. Code § 56.16(a).

5.	Karen Esak failed to prove that PPL incorrectly billed her for service at 174 Cayuga Circle/1033 Valley of the Lakes.

ORDER


THEREFORE, 

IT IS ORDERED: 
 
1. That the Formal Complaint of Karen Esak is denied and dismissed.
2. That the Secretary’s Bureau shall mark Docket No. F-2012-2309448 closed.




Date:	November 14, 2012				_________________________________
							Ember S. Jandebeur
							Administrative Law Judge
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