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Theresa Gavin						:													:		
	v.						:		C-2012-2325258
							:
PECO Energy Company				:



INITIAL DECISION


Before
Kandace F. Melillo
Administrative Law Judge


HISTORY OF THE PROCEEDINGS


		On September 13, 2012, Theresa Gavin (Ms. Gavin or Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO, the Company, or Respondent).  In her Complaint, Ms. Gavin alleged a reliability, safety or quality of service problem in that PECO had installed a smart meter in an adjoining house and she had suffered adverse health effects as a result.  As relief, Complainant requested that she be permitted to “opt out” of the smart meter installation.  She further requested that the smart meter on her neighbor’s home be removed.  She indicated that the neighbor had filed a Commission complaint about the meter but could not continue with her case due to language barriers and fear of losing electricity.  Ms. Gavin also requested as relief that the Commission investigate problems caused by smart meters.

		On or about September 25, 2012, PECO filed an Answer to the Complaint, which included exhibit attachments but did not include any New Matter.[footnoteRef:1]  In its Answer, PECO denied all material allegations of fact and conclusions of law.  In further response, the Company indicated that it had installed a smart meter at the neighbor’s home and had endeavored to install a smart meter at Complainant’s home but she had refused.  PECO asserted that it had explained the safety of smart meters and legal mandate under Act 129 to install smart meters, but Complainant adamantly refused the installation.  PECO requested that the Complaint be dismissed as a matter of law. [1:  	PECO attached a Notice to Plead which indicated that New Matter had been filed, but there was no New Matter included in its Answer, as verified by the Commission’s File Room.] 


		Also, on or about September 25, 2012, PECO filed a Preliminary Objection to the Complaint on the grounds of legal insufficiency, pursuant to 52 Pa. Code §5.101(a)(4), with a Notice to Plead, as required by 52 Pa. Code §5.101(b).  In its Preliminary Objection, PECO asserted that there were no genuine issues of fact and that it was entitled to judgment as a matter of law.  It asserted that the Company’s smart meter installation plan (Smart Meter Plan), which did not include an “opt out” provision, had been approved by the Commission on May 6, 2010, at Docket No. M-2009-2123944.  See, Petition of PECO Energy Company for Approval of Smart Meter Technology Procurement and Installation Plan, Docket No. M-2009-2123944, Order entered May 6, 2010 (PECO Smart Meter Approval Order).  It contended that the Commission had, by that date, already interpreted 66 Pa. C.S. §2807(f)(2) as requiring large electric companies to employ smart meters system-wide, and as providing no option for customers to “opt out” of this installation.  See, Smart Meter Procurement and Installation, Docket No. M-2009-2092655, Order entered June 24, 2009 (Implementation Order).

		PECO further argued in its Preliminary Objection that the absence of an “opt out” provision in the existing statute was underscored by the recent introduction of a bill (House Bill 2188) which would add an “opt out” provision to the law.  That proposed bill had not been scheduled for a vote by the General Assembly, and the ability to “opt out” of smart meter installation was not currently permissible under the law.

		PECO analogized the Complaint to several other complaints filed in opposition to elimination of the Residential Heating rate and that these complaints were dismissed as a matter of law pursuant to 66 Pa. C.S. §§2801-15.  The Company contended that the same result should occur in the instant case.  It emphasized that Complainant had not alleged a violation of any Commission Order, law, or tariff that could be the basis of any finding against PECO.  Since the Company’s smart meters were being deployed in compliance with the Smart Meter Plan, approved by the Commission, and there is no provision for Complainant to “opt out” of the installation, the Complaint should be dismissed for legal insufficiency, according to PECO.

		In accordance with 52 Pa. Code §§1.56(b) and 5.101(f)(1), the time for filing an answer to the Preliminary Objection expired no later than October 9, 2012.  No answer to the Preliminary Objection was filed by the Complainant.

		PECO’s Preliminary Objection was assigned to me by Motion Judge Assignment Notice dated November 16, 2012.  The record closed on November 16, 2012, and this matter is now ready for a ruling.  Since I am dismissing the Complaint in its entirety, this ruling will be in the form of an Initial Decision, subject to exceptions.

FINDINGS OF FACT

		1.	Complainant is Theresa Gavin, whose mailing address and residence is 8829 Winchester Avenue, Philadelphia, PA, 19115.  Complaint, ¶1.

		2.	Respondent is PECO Energy Company.  Complaint, ¶2.

		3.	Complainant receives residential electric service from Respondent and has been scheduled for a smart meter installation at her residence.  Complaint, ¶4.B.

		4.	Complainant’s adjoining neighbor at 8831 Winchester Avenue has a smart meter which Complainant believes is the cause of health problems for Complainant.  Complaint, ¶¶4.B, 5.

		5.	Complainant is requesting that she be permitted to “opt out” of smart meter installation as she has health and safety concerns with regard to the meter.  Complaint, ¶¶4.B, 5.

		6.	Complainant has no complaint about any other aspect of PECO’s service, other than the smart meter installation.  ¶¶4.B, 5.

DISCUSSION

		The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections.  52 Pa. Code § 5.101.  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69.

		A preliminary objection seeking dismissal of a complaint, in whole or in part, will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purpose of disposition of the motion, all well-pleaded material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (1985).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  Id.  The motion will be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 106 Pa. Commw. 570, 527 A.2d 211 (1987).  Any doubt must be resolved in favor of the non-moving party.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053 (Pa. Cmwlth. 2003).

		The grounds for preliminary objections, which are set forth in 52 Pa. Code §5.101(a), are as follows:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

		As noted above, PECO’s Preliminary Objection is on the grounds of legal insufficiency, pursuant to 52 Pa. Code 5.101(a)(4), also known as a demurrer to the Complaint.  See, Pa. Rules of Civil Procedure 1028(a)(4).  For purpose of its Preliminary Objection, the Company is contending that, even if all of the facts set forth in the Complaint are assumed to be true, the Complainant has failed to set forth grounds upon which relief can be granted and therefore, the Company is entitled to complaint dismissal.  The Commission is permitted to dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  66 Pa. C.S. §703(b).

		The sole issue in Ms. Gavin’s Complaint is whether customers can “opt out” of smart meter installation.  This very issue was addressed recently by Administrative Law Judge (ALJ) Cheskis in Maria Povacz v. PECO Energy Company, Docket No. C-2012-2317176, Initial Decision dated September 28, 2012.  Exceptions were filed by the Complainant in that case and the Complaint has not yet been decided by the Commission.  However, as I find ALJ Cheskis’ decision to be well-written and legally sound, I am adopting much of that reasoning in this discussion.

		Section 2807(f)(2) of the Public Utility Code, 66 Pa. C.S. §2807(f)(2), referenced previously, provides as follows:



(f) Smart meter technology and time of use rates.—

* * * *

(2) Electric distribution companies shall furnish smart meter technology as follows:

(i) Upon request from a customer that agrees to pay the cost of the smart meter at the time of the request.

(ii) In new building construction.

(iii) In accordance with a depreciation schedule not to exceed 15 years.

66 Pa. C.S. §2807(f)(2)(emphasis added).  The use of the word “shall” in the statute indicates the General Assembly’s direction that all customers will receive a smart meter, under the conditions set forth therein.  One of the conditions is that depreciation schedules for recovery of smart meter costs not exceed 15 years.

		As pointed out by PECO, the Commission in its Implementation Order, supra, interpreted 66 Pa. C.S. §2807(f)(2) as follows:

The Commission believes that it was the intent of the General Assembly to require all covered [Electric Distribution Companies] to deploy smart meters system-wide when it included a requirement for smart meter deployment ‘in accordance with a depreciation schedule not to exceed 15 years.’

I note also that the statute does not have a provision for customers to “opt out” of the smart meter installation.  Neither the Commission’s Implementation Order nor PECO’s approved Smart Meter Plan has any “opt out” provision.

The Commission’s position that the Legislature intended for all customers to have smart meters is further supported by the introduction in the General Assembly of a bill that would allow customers to “opt out” of the smart meter installation if passed.  See, House Bill 2188 (introduced on February 8, 2012).  Unless and until such legislation is passed, however, or some other provision is put in place that specifically allows customers to “opt out” of smart meter installation, PECO has not violated any provision of the Public Utility Code, any Commission Order or regulation or any Commission-approved Company tariff by prohibiting Ms. Gavin from opting out.

To the extent that Ms. Gavin desires the ability to “opt out” of the smart meter installation, she should advocate for such ability before the General Assembly.  In the alternative, Ms. Gavin could also file a petition for rescission or amendment of the Implementation Order, supra, entered June 24, 2009, and the PECO Smart Meter Approval Order, supra, entered May 6, 2010, pursuant to Section 703(g) of the Public Utility Code, 66 Pa. C.S. §703(g).[footnoteRef:2]  In her petition, Ms. Gavin could advocate that customers be allowed to “opt out” of smart meter installation.  However, such a petition for rescission or amendment would likely be futile as the Commission has interpreted current law to require smart meter installation.  The Commission cannot regulate in violation of a statute. [2:  	Section 703(g) of the Public Utility Code provides: “(g) Rescission and amendment of order.--  The [C]ommission may, at any time, after notice and after opportunity to be heard as provided in this chapter, rescind or amend any order made by it.  Any order rescinding or amending a prior order shall, when served upon the person, corporation, or municipal corporation affected, and after notice thereof is given to the other parties to the proceedings, have the same effect as is herein provided for original orders.”  66 Pa. C.S. § 703(g).] 


		In conclusion, as Ms. Gavin has failed to allege any violation of the Public Utility Code, Commission Order or regulation, or any Commission-approved tariff, PECO’s Preliminary Objection on the grounds of legal insufficiency will be granted.  Ms. Gavin’s Complaint will be dismissed.

I note further that, while not addressed by PECO, the Complainant has requested relief on behalf of others as she is endeavoring to have her neighbor’s smart meter removed.  The Commonwealth Court in Camille “Bud” George v. Pa. P.U.C., 735 A.2d 1282 (1999), ruled that parties lack standing to request remedies on behalf of others.  Complainant has also requested an investigation of smart meter safety, which the Commission can initiate at its discretion, on its own motion, at a separate docket.  See, e.g., 66 Pa. C .S. §331(a).

		Where there are no disputed questions of fact and the issue to be decided is purely one of law or policy, a case may be disposed of without resort to an evidentiary hearing.  Dee‑Dee Cab, Inc. v. Pa. P.U.C., 817 A.2d 593 (Pa. Cmwlth. 2003); Diamond Energy, Inc. v. Pa. P.U.C., 653 A.2d 1360 (Pa. Cmwlth. 1995); Lehigh Valley Power Committee v. Pa. P.U.C., 128 Pa. Commw. 276, 563 A.2d 557 (1989); see also, 66 Pa. C.S. §703(g); 52 Pa. Code §5.21(d).  Since the Commission has already decided the issue in this Complaint, which is whether PECO customers can “opt out” of smart meter installation, a hearing is not necessary in the public interest.

CONCLUSIONS OF LAW

1.	Commission regulations provide for the filing of preliminary objections based upon legal insufficiency.  52 Pa. Code § 5.101(a)(4).

		2.	The instant Complaint is legally insufficient because, even if all of the facts set forth in the Complaint are assumed to be true, the Complainant has failed to set forth grounds upon which relief can be granted and therefore, PECO is entitled to complaint dismissal.  52 Pa. Code §5.101(a)(4).

3.	The ability to “opt out” of smart meter installation, which is the subject matter of the within Complaint, has been rejected by the Commission.  See, Implementation Order, Docket No. M-2009-2092655, entered June 24, 2009.

4.	It was the intent of the General Assembly in enacting Section 2807(f)(2) of the Public Utility Code, 66 Pa. C.S. §2807(f)(2), to require all Electric Distribution Companies included therein to deploy smart meters system-wide, based upon deployment “in accordance with a depreciation schedule not to exceed 15 years.”  Implementation Order, supra.

5.	PECO is included within the provisions of 66 Pa. C.S. §2807(f)(2).  See, 66 Pa. C.S. §2807(f).

6.	PECO’s Smart Meter Plan, approved by the Commission, does not provide for opting out of smart meter installation.  See, PECO Smart Meter Approval Order, Docket No. M-2009-2123944, entered May 6, 2010.

7.	Where there are no disputed questions of fact and the issue to be decided is purely one of law or policy, a case may be disposed of without resort to an evidentiary hearing.  Dee‑Dee Cab, Inc. v. Pa. P.U.C., 817 A.2d 593 (Pa. Cmwlth. 2003); Diamond Energy, Inc. v. Pa. P.U.C., 653 A.2d 1360 (Pa. Cmwlth. 1995); Lehigh Valley Power Committee v. Pa. P.U.C., 128 Pa. Commw. 276, 563 A.2d 557 (1989); see also, 66 Pa. C.S. §703(g); 52 Pa. Code §5.21(d).

ORDER


THEREFORE,

IT IS ORDERED:

1.	That the Preliminary Objection filed by PECO Energy Company seeking dismissal of the Complaint filed by Theresa Gavin at Docket No. C-2012-2325258 is granted.

2.	That the Formal Complaint filed by Theresa Gavin at Docket No. 
C-2012-2325258 is dismissed.

3.	That this docket be marked closed.


Date:	November 26, 2012				_________________________________
							Kandace F. Melillo
							Administrative Law Judge
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