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OPINION AND ORDER 


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of PECO Energy Company (PECO or Company) to the Initial Decision (I.D.) of Administrative Law Judge Darlene D. Heep (ALJ or ALJ Heep), issued May 2, 2012.  No Reply Exceptions were filed.  For the reasons contained herein, we shall grant the Exceptions, in part; reverse the Initial Decision, in part; and remand this proceeding to the Office of Administrative Law Judge (OALJ) for expedited proceedings.

History of the Proceeding

On November 6, 2008, Mitchell Pfeffer (Complainant) filed a Formal Complaint against PECO alleging that there are incorrect charges on his electric and gas bill associated with his address in Bala Cynwyd, Montgomery County.[footnoteRef:1]  The Complainant also requested a fair payment agreement after the bill is corrected.  Complaint at 5-6.  [1: 	The Initial Decision states that the Complaint was filed because there were incorrect charges on Mr. Pfeffer’s bill associated with an address in Narberth, Pennsylvania.  I.D. at 1.  While the charges in dispute were transferred to Mr. Pfeffer’s account for the Narberth address, these disputed charges occurred between December, 2005, and May 2006, while the Complainant was receiving service at his Bala Cynwyd address.  Complaint at 1, PECO Exh. 5 at 5.  Mr. Pfeffer was only billed for electric service at the Narberth address.  PECO Exh. 6. ] 


On December 8, 2008, PECO filed an Answer (PECO Answer) in which it denied that there are incorrect charges on Mr. Pfeffer’s bill and also denied that he is unable to pay his bill.  PECO Answer at 1.  PECO averred that the Complainant previously had service at his address in Bala Cynwyd, Montgomery County from July, 1986, to July, 2007, and that in September, 2007, an unpaid balance of $23,359.64 was transferred to Mr. Pfeffer’s account for his current address in Narberth, Montgomery County.  PECO submitted that the Complainant has a history of missed and late payments, checks returned for insufficient funds, and payments of less than the amount due.  Id. at 2.  PECO explained that between December, 2003 and October, 2007, Mr. Pfeffer defaulted on one payment plan established by the Commission’s Bureau of Consumer Services (BCS) and also defaulted on three payment arrangements granted by PECO.[footnoteRef:2]  PECO requested that, given the Complainant’s history of defaults on payment arrangements granted both by BCS and by PECO, no further arrangements should be granted.  Id. at 3. [2:  	PECO Exhibit 2 indicates that there were agreements established by the BCS in January and November, 2000. ] 

PECO stated that, on October 13, 2008, the Complainant’s service was terminated for non-payment.  PECO submitted that on that day, Mr. Pfeffer called PECO and questioned “the bill from 2005,” but that the Complainant failed to provide any specifics about his dispute or questions.  Id. at 2.  PECO alleged that this was the first time it had any record that Mr. Pfeffer ever “disputed or questioned” the account balance.  Id.

A hearing was held on April 22, 2009, in Philadelphia, before ALJ Cynthia W. Fordham (ALJ Fordham).  The Complainant appeared pro se, testified on his own behalf and offered seven exhibits.  PECO was represented by counsel, presented the testimony of one witnesses and introduced four exhibits.  The hearing resulted in a transcript of eighty-three pages.  Mr. Pfeffer submitted one post-hearing exhibit (Complainant Exhibit No. 8) and PECO submitted two post-hearing exhibits (PECO Exhibit Nos. 5 and 6).  ALJ Heep admitted these Exhibits into the record.  I.D. at 5-6. 

By Hearing Change Notice dated February 7, 2012, this case was transferred from ALJ Fordham to ALJ Heep. 

By Initial Decision issued May 2, 2012, ALJ Heep found, inter alia, that the Complainant had met his burden of proof that there were incorrect charges on his bill and that PECO had not rebutted the prima facie case with respect to the billing errors.  I.D. at 14.  Accordingly, the ALJ concluded that the Complainant’s outstanding balance should be reduced by $14,328.64.  Id. at 10.  Consistent with the payment guidelines found in the Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1401, et seq., the ALJ directed that Mr. Pfeffer pay current bills plus $138.97 per month toward his adjusted arrearage of $8,338.00.  The ALJ established a repayment period of sixty months because the Complainant’s income was less than 150% of the federal poverty level.  I.D. at 14-15. 

As noted, supra, on May 12, 2012, PECO filed Exceptions to the Initial Decision.  As discussed in greater detail, infra, PECO argues that the evidence does not support a finding that there were incorrect charges on the Complainant’s bill.  Exc. at 1.  PECO also requests that the record be reopened to obtain updated income and occupancy information for the Complainant, so that a determination can be made as to whether Mr. Pfeffer is eligible for a new payment arrangement and also as to what the appropriate length of time of that arrangement should be.  Id. at 5, 10-11. 

Discussion

The ALJ made nineteen Findings of Fact and reached four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

A.	Burden of Proof

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  
66 Pa. C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that PECO was responsible for the problems alleged in his Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. § 701; Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654,602 A.2d 863 (1992).  In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the Complainant shifts to PECO.  If the evidence presented by PECO is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant now has to provide some additional evidence to rebut the evidence of PECO.  Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. P.U.C., 768 A.2d 1217 (Pa. Cmwlth. 2001).

B.	Exceptions to the Initial Decision

We note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that the Commission is not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. P.U.C., 
625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. 
Pa. P.U.C., 485 A.2d 1217 (Pa. Cmwlth. 1984).

Accuracy of the Complainant’s Bills

ALJ’s Recommendation

The ALJ found that Mr. Pfeffer’s Account Activity Statement from PECO for the period December 2005 through May 2006,[footnoteRef:3] “contain unexplained, irregular and plainly in error computations.”  I.D. at 8.  The ALJ included in the Initial Decision a table similar to the following table to illustrate the discrepancies in PECO’s calculations: [3: 	This document was submitted as Complainant Exh. 1 and PECO Exh. 5. ] 


	Billing or Payment Date
	Customer Payment
	Monthly Bill
	Balance Forward Reflected on Monthly Bills
	Balance Calculated by ALJ Based on Monthly Bills

	12/5/2005
	
	
	$ 3,036.85
	

	1/3/2005
	$ 650.00
	
	
	$ 2,386.85

	1/5/2006
	
	$ 732.18
	$ 6,239.34
	$ 3,119.03

	2/3/2006
	
	$ 538.57
	$ 9,663.01
	$ 3,657.60

	3/6/2006
	
	$ 525.85
	$ 12,889.85
	$ 4,183.45

	4/5/2006
	
	$ 480.08
	$ 16,100.01
	$ 4,663.53

	5/3/2006
	
	$ 269.45
	$ 19,261.62
	$ 4,932.98

	
	Total Charges
	$ 2,546.13
	
	



I.D. at 10. 

The ALJ noted that, at the Complainant’s Bala Cynwyd address, Mr. Pfeffer had a balance of $3,036.85 on December 5, 2005.  Based on Mr. Pfeffer’s payment and monthly charges through May 3, 2006, the ALJ calculated that the actual balance should have grown to $4,392.98.  Id.  Instead the “Balance Forward” had grown by more than $3,000 per month to $19,261.62, on the May 3, 2006 bill.  Complainant Exh. 1.  The ALJ stated that subtracting the “actual balance” of $4,932.98 from the “mistaken PECO Balance Forward” of $19,261.62 establishes an over calculation by PECO of $14,328.64.  I.D. at 10.  Accordingly, the ALJ recommended that $14,328.64 be deducted from Mr. Pfeffer’s $22,666.64 balance, claimed by PECO, at the date of the April 22, 2009 hearing, leaving a balance of $8,338.00.  Id.

PECO’s Exceptions

In its Exceptions, PECO argues that the information on the billing record presented as the Complainant’s Exhibit 1[footnoteRef:4] was incorrectly interpreted.  Therefore, PECO takes exception to the ALJ’s finding that the entries on the account activity statement prove that a billing error occurred.  PECO further excepts to the $14,328.64 adjustment ordered by the ALJ.  Exc. at 6. [4:  	The Account Activity Statement admitted as Complainant Exh. 1 was also included as page 5 of PECO Exh. 5.  ] 

 
As a preliminary matter, PECO avers that the Complainant did not dispute the following: (1) his $15,728.69 unpaid balance when he entered into a November 2005 payment arrangement; (2) his $20,684 unpaid balance when he entered into an October 2006 payment arrangement; and (3) his $23,359 unpaid balance when he entered into his October 2007 payment arrangement.  Id. at 3.

PECO notes that, at the hearing, the Complainant did not dispute the amount of the current or recent charges on his bill.  PECO states that, instead, Mr. Pfeffer attempted to challenge the long-established balance on his account by focusing on one page of one account statement, which covered the period from December 2005 to June 2006.  PECO admits that the account activity statement for this period, as reflected in Complainant Exh. 1, is confusing.  PECO concurs that the statement for this period shows the Complainant’s balance rising from $6,239.34 to $19,583.99, over a period of five months.  Exc. at 6.  PECO submits that “if viewed in a vacuum, this statement could raise concerns about improper billing.”  Id.  PECO avers that there are multiple pieces of evidence which demonstrate that the Complainant had a balance of over $16,000 at the end of 2005.  Id. 

PECO explains that the first four pages of PECO Exhibit 5 show the Complainant’s account history from March 2003 through December 2005.  PECO asserts that these pages reflect all of the Complainant’s monthly charges and payments, and states that “it is clear the Complainant made almost no payments on his account between 2003 and 2005.”  PECO concludes that, as a result, this document reflects the fact that the Complainant’s balance as of December 5, 2005, was $16,504.29.  

PECO notes that the next five pages of PECO Exhibit 5 reflect the Complainant’s account history in an entirely different format because PECO underwent a billing system conversion.  PECO submits that these pages of the account statement begin on December 6, 2005, and reflect a starting balance forward of zero because the Complainant was given a payment arrangement in November, 2005.  PECO explains that, when a customer is given a payment arrangement, the full balance due is not reflected on the account statement.  PECO further explains that the November, 2005 payment agreement called for the Complainant to pay $2,621.45 per month.  PECO states that, as each month passed, and no payment was received, the balance grew by $2,621.45 plus each month’s current monthly charges.  PECO avers that the increases in the balance from December 2005 to June 2006, reflect the Complainant’s non-payment of his payment arrangement, not a billing mistake.  Exc. at 7. 

PECO explains that, at the time Mr. Pfeffer moved from his Bala Cynwyd address to his Narberth address in September 2007, PECO transferred the unpaid balance of $23,359.64 to his new address.

Disposition

Upon our review of the record of this proceeding, we do not agree with the ALJ that an adjustment of the magnitude of $14,328.64 is warranted.  The Complainant’s account history, as presented on PECO Exhibit 5, shows a steady increase in Mr. Pfeffer’s arrearage, from $5,887.18 in March 2003, to $16,504.29 in December, 2005.[footnoteRef:5]  Consequently, including an adjustment for a returned check, the record reflects that Mr. Pfeffer already had an outstanding balance of over $17,000 in December, 2005, not $3,036.65, as relied on by the ALJ.   [5:  	The balance was actually $800 higher because a payment made on November 30, 2005, was reversed due to a retuned check on December 6, 2005.  Complainant Exh. 1 and PECO Exh. 5. ] 


The record also indicates that Mr. Pfeffer was aware of the magnitude of his arrearage when he entered into a payment arrangement on November 14, 2005, to address an outstanding balance of $15,728.69.  Under that arrangement, the Complainant agreed to pay $2,621.45 per month toward the outstanding arrearage.  PECO Exh. 2.  

Accordingly, we concur with PECO that the record clarifies why Mr. Pfeffer’s account balance increased from $3,036.85 in December 2005, to over $19,000 by May 2006.  As explained by PECO witness Tarpley during the hearing, the Account Activity Statement (Complainant Exh. 1), that was utilized by Mr. Pfeffer and the ALJ, does not reflect the unbilled balance on the agreement until the customer defaults on the account.  Tr. at 50.  Therefore, PECO avers that increases in Mr. Pfeffer’s balance of $3,036.34 in December 2005, to $19,261.45 in May 2006, was the result of current monthly charges plus $2,621.45 per month on his arrearage, as established in the November 2005 payment arrangement.  PECO Exc. at 7.  

While the record explains why Mr. Pfeffer’s account increased to over $19,000 by May, 2006, we are unable to determine from the record how PECO calculated the actual monthly “Balance Forward” reflected on Complainant Exh. 1.  Therefore, we shall remand this matter to the OALJ and we shall direct PECO to submit documentation demonstrating how PECO arrived at the precise “Balance Forward” presented on Complainant Exh. 1 between December 2005 and May, 2006.  That information should assist the ALJ and the Commission in making a determination whether the Complainant was correctly billed during the period in question. 

Updated Payment Agreement

In his Complaint, Mr. Pfeffer requested that, once his bill was adjusted to the correct amount, the Commission establish a payment plan of $250.00 per month, with $145.00 of that amount to be allocated to his arrearage.  Complaint at 6.  

1. ALJ’s Recommendation

The ALJ found that the Complainant’s income was less than 150% of the federal poverty level.  Therefore, consistent with the repayment limits set forth in 66 Pa. C.S. § 1405(b), Mr. Pfeffer may be allowed up to five years to pay the arrearage on his account with PECO.  The ALJ recommended that Mr. Pfeffer pay $138.97 per month on his adjusted arrearage of $8,338 over sixty months.  I.D. at 14. 

PECO’s Exceptions

In its Exceptions, PECO notes that the income and occupancy information which formed the basis of the ALJ’s proposed payment arrangement was provided by the Complainant at the hearing over three years ago.  PECO submits that it is very likely that his income has changed in that time period and that, as such, it would be improper to order payment terms in 2012, based on income information submitted in 2009.  PECO recommends that the record in this case be re-opened and that the Complainant be required to submit updated income information.  Exc. at 11.  

Disposition

We concur with PECO that a payment arrangement for Mr. Pfeffer should be based on current gross monthly household income.  In addition, any payment arrangement established for Mr. Pfeffer must be designed to retire his current arrearage with PECO, in compliance with 66 Pa. C.S. § 1405(b).  Therefore, we shall remand on this basis as well, so that the ALJ can update the record on Mr. Pfeffer’s total gross household income, and the amount of his current arrearage, so that a payment plan can be established consistent with  66 Pa. C.S. § 1405(b).  

	3.	April 2008 Payment Arrangement

a.	ALJ’s Recommendation

In addition to the bills for service between December 2005 and May 2006, addressed supra, the ALJ found that “there was another consequence of Respondent’s billing errors.”  The ALJ noted that, under a special payment arrangement from BCS, Mr. Pfeffer was required to pay $231.40 per month.  The ALJ stated that, despite Mr. Pfeffer having paid this amount in total each month, PECO issued shut-off notices and, at least once, did shut off the Complainant’s service.  I.D. at 9.  

Mr. Pfeffer submitted a letter he received from the BCS into the record.  The letter states, in pertinent part, as follows:

PECO requests you to pay $231.40 each month to keep your service on.  This amount includes a regular budget of $150.00 plus $126.40 that will be paid toward your account balance.  This monthly amount is lower than any amount we can offer you.  You must pay this amount to keep your service on.  

Complainant Exh. 2.  Mr. Pfeffer testified that even though he complied with the terms of the BCS letter, PECO never accepted this agreement.  Tr. at 11.  Mr. Pfeffer submitted four “Ten Day Shut Off Notices” from PECO dated between June 23, 2008, and February 23, 2009.  Complainant Exh. 4.  Mr. Pfeffer testified that PECO “actually shut my service off once or twice during this time for nonpayment.”  Tr. at 11. 

The ALJ found that the Complainant established a prima facie case of billing error and that the burden then shifted to PECO to rebut this evidence.  I.D. at 9.  The ALJ noted that, in an attempt to rebut the Complainant’s evidence regarding the shut-off notices and terminations, PECO contended that the Complainant’s understanding of the payment arrangement was in error and that the $231.40 was merely the installment amount.  I.D. at 9, citing Tr. at 58.  The ALJ opined that PECO’s explanation is insufficient to rebut the Complainant’s case.  The ALJ noted that the letter from the BCS is clear that the total amount that the Complainant was obligated to pay was $231.40 and that Mr. Pfeffer complied with the agreement.  The ALJ submitted that there was no evidence that PECO contacted the Complainant or otherwise attempted to clarify this matter with the Commission or the Complainant.  I.D. at 9.  The ALJ also stated that there was testimony to the effect that PECO simply “followed the normal course” and continued to bill the Complainant at an even higher amount, according to its understanding, and that it then shut off or threatened to shut-off the Complainant’s service.  I.D. at 9, citing Tr. at 58-60.  The ALJ concluded that the service rendered under these circumstances by the Respondent was not adequate, efficient, safe, or reasonable.  I.D. at 9.  

In light of the ALJ’s findings regarding PECO’s actions related to the bills rendered between December 2005 and May 2006, and PECO’s actions following the April 2008 BCS letter, the ALJ considered whether the imposition of a civil penalty on PECO would be appropriate.  The ALJ concluded, inter alia, that because she had recommended a $14,328.64 adjustment to Mr. Pfeffer’s bill, additional penalties would be “gratuitous.”  I.D. at 10-12.  

b.	PECO’s Exceptions

PECO did not except to the ALJ’s findings regarding its quality of service following the April 2008 BCS letter. 

c.	Disposition

PECO Exhibit 5 indicates that beginning in April 2008, PECO billed the Complainant current bills for electric service, plus $231.40 on an arrearage that was in excess of $20,000 at that time.  Those bills are consistent with PECO’s understanding of the payment arrangement and we believe that those terms were more than reasonable, given the size of the arrearage and the Complainant’s payment history.  Tr. at 57-58.

While a total monthly payment arrangement of $231.40 may have been unrealistically low, the record indicates that Mr. Pfeffer did receive a letter from BCS memorializing such a payment arrangement.  Consequently, we believe it would be inappropriate for Mr. Pfeffer to have been assessed any fees associated with late payments and service reconnections, as long as he adhered to the payment arrangement reflected in the BCS letter.  However, the record demonstrates that the Complainant first paid less than $231.00 in August 2008, and subsequently also paid less in the months of October, November and December 2008.  PECO Exhs. 5 and 6.  Consequently, we shall direct PECO to determine the total impact of any fees associated with late payments and service reconnections between April and August, 2008, on the Complainant’s outstanding arrearage and also to make the appropriate adjustment to Mr. Pfeffer’s account.

Conclusion

Based upon the forgoing discussion, we shall grant the Exceptions of PECO in part, and deny them in part; reverse the Initial Decision of ALJ Heep; and grant the Complaint of Mr. Pfeffer in part, and dismiss it in part.  We shall also remand this proceeding to the OALJ for further proceedings for the limited purpose of: (1) receiving  additional information from PECO so the OALJ may determine the accuracy of the “Balance Forward” presented on the Complainant’s Exhibit 1 and PECO Exhibit 5 for the period between December, 2005, and May, 2006;  (2) determining if an adjustment to the Complainant’s account is warranted for the period between December 2005 and June 2006;  (3) making an adjustment to the Complainant’s account to reverse the impact of fees associated with late payments or service reconnections between April and August 2008;  (4) receiving information on Mr. Pfeffer’s current gross household income and the Complainant’s current arrearage with PECO; and (5) establishing a payment arrangement for the repayment of the Complainant’s arrearage with PECO.  

Because of the limited scope of the information to be provided by Mr. Pfeffer and PECO, and the limited scope of issues to be addressed by the OALJ and the Parties, we shall direct the OALJ to conduct these further proceedings on an expedited basis.  At the conclusion of these expedited proceedings, the ALJ shall issue an Initial Decision Upon Remand; THEREFORE,

IT IS ORDERED:

1. That the Exceptions, filed on May 12, 2012, by PECO Energy Company, to the Initial Decision of Administrative Law Judge Darlene D. Heep, are granted in part, and denied in part, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Darlene D. Heep, issued on May 2, 2012, is reversed to the extent consistent with this Opinion and Order.

3. That this case is hereby remanded to the Office of Administrative Law Judge for the following limited purposes: 

	(a)	receiving additional information from PECO Energy Company that will enable the Administrative Law Judge to determine the accuracy of the “Balance Forward” presented on Mitchell Pfeffer’s Exhibit 1 and PECO Energy Company’s Exhibit 5 for the period between December 2005 and May 2006;

	(b)	determining if an adjustment to the Complainant’s account is warranted for the period between December 2005 and May 2006;

	(c)	making an adjustment to the Complainant’s account to reverse the impact of fees associated with late payments or service reconnections between April and August, 2008; 

	(d)	 receiving information on Mitchell Pfeffer’s current gross household income and his current arrearage with PECO Energy Company; and 

	(e)	establishing a payment arrangement for the repayment of Mitchell Pfeffer’s arrearage with PECO Energy Company, consistent with the provisions of Section 1405(b) of the Public Utility Code, 66 Pa. C.S. § 1405(b).  

4. That the Initial Decision Upon Remand, which will make a determination on the appropriate adjustments to the Complainant’s account and establish a revised payment plan, as delineated in Ordering Paragraph No. 3, supra, shall be issued on an expedited basis. 

5. That the Complaint filed by Mitchell Pfeffer on November 6, 2008, is granted in part, and dismissed in part, consistent with this Opinion and Order.  

6. That, beginning with the first monthly bill issued following the entry of this Opinion and Order, Mitchell Pfeffer shall pay current bills for electric service as they become due.

7. That until a final or subsequent Opinion and Order is entered in this proceeding, PECO Energy Company is enjoined from suspending or terminating service, except for valid safety or emergency reasons, as long as Mitchell Pfeffer pays current bills as required by Ordering Paragraph No. 6, supra.  

8. That if Mitchell Pfeffer fails to pay current bills, as required by Ordering Paragraph No. 6, supra, PECO Energy Company is authorized to suspend or terminate service in accordance with Chapter 56 of the Commissions Regulations, 52 Pa. 
Code § 56.1 et seq. and Chapter 14 of the Public Utility Code, 66 Pa. C.S. § 1401 et seq.

9. That the record at this docket shall remain open pending the issuance of the Initial Decision Upon Remand and a final Commission Order on this matter.

[image: ]BY THE COMMISSION,


Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED: December 5, 2012
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