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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions (Exceptions) of Stefani-Lee Pilipie (Complainant) filed on May 24, 2012, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ember S. Jandebeur, which was issued on May 4, 2012, in the above-captioned proceeding.  Replies to Exceptions were filed by PPL Electric Utilities Corporation (Respondent) on June 6, 2012.[footnoteRef:1]  For the reasons stated below, we will deny the Complainant’s Exceptions, adopt the Initial Decision and dismiss the Informal Complaint with prejudice. [1:  	Complainant’s Exceptions were served on Respondent by Secretarial Letter dated May 29, 2012.  Respondent’s Reply Exceptions were filed timely.] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On November 9, 2010, the Complainant filed a Formal Complaint with the Commission in which she alleged that PPL had provided her with inaccurate bills; had committed fraud; lied to her; and, recorded high usage on her account.  On December 6, 2010, PPL filed an Answer, which denied the material allegations of the Complaint.[footnoteRef:2] [2:  	PPL was served with the Complaint by Secretarial Letter issued on November 16.  PPL’s Answer was timely filed.] 


		An Initial Hearing was scheduled for January 5, 2012.  That date was changed to April 13, 2012, at the Complainant’s request.  I.D. at 1.  A Prehearing Order dated November 3, 2011, was issued advising the Parties of applicable rules and stating that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  Id.

		The evidentiary hearing was held as scheduled on April 13, 2012.  The Complainant failed to appear.  PPL appeared and was represented by counsel.  No witnesses were presented and no exhibits were admitted into the record.  PPL moved for dismissal of the Complaint for failure to prosecute.  I.D. at 1-2.

		On May 4, 2012, ALJ Jandebeur’s Initial Decision was issued, which granted the Motion to Dismiss.  The Complainant filed Exceptions to the Initial Decision on May 24, 2012.  PPL filed Reply Exceptions on June 6, 2012.



Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

ALJ Jandebeur made eight Findings of Fact, I.D. at 2, and reached three Conclusions of Law.  I.D. at 4.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

ALJ’s Initial Decision

In her Initial Decision, the ALJ explained that the Complainant had the burden of proof to show that PPL had violated the Code, the Commission’s Regulations or an Order, and that those actions are responsible for the problems set forth in her Complaint.  I.D. at 3.  The ALJ found that the Hearing Notices and Prehearing Order in this case were all sent to the Complainant’s address as set forth on her Complaint and none were returned as undeliverable.  On that basis, the ALJ found that the Complainant had received notice of the hearing and bore the responsibility to appear and participate on the date scheduled.  Id. at 4.  Based on the foregoing, the ALJ held that, due to the Complainant’s failure to appear at the evidentiary hearing, she had waived her opportunity to participate.  The ALJ therefore dismissed the Complaint with prejudice.  I.D. at 4-5, citing, 52 Pa. Code § 5.245 and Jefferson v. UGI Utilities, Inc., Docket No. 
Z-00269892 (Order entered December 26, 1995).

Complainant’s Exceptions

In her Exceptions, the Complainant asserts that she had forwarded the hearing notices to her attorney.  The Complainant further argues that no one from the Commission ever contacted her attorney regarding her Complaint or the hearing date.   The Complainant then states that she believed that her attorney had arranged to have the hearing postponed.  The Complainant requests that her Complaint be reinstated and that she be permitted to pursue her claims against PPL.

PPL’s Replies to Exceptions

PPL responds that the Complainant never advised the Commission or PPL that she was represented by an attorney.  PPL argues that the Complainant never provided a name or other contact information indicating that she was represented.  PPL argues further that the record does not contain any entry of appearance by an attorney on behalf of the Complainant, that the Complaint does not mention any representation and that the Complainant fails to identify any attorney acting in a representative capacity in her Exceptions.  

Disposition

After careful review of the record, including the Initial Decision, the Exceptions and the Replies to Exceptions, we will deny the Exceptions and adopt the Initial Decision.  We agree with PPL that the absence of any notice of appearance by an attorney on the Complainant’s behalf, together with the failure of the Complainant to identify any attorney acting on her behalf at any time in this proceeding (most notably in her Exceptions) are fatal to the Complainant’s arguments.  As discussed by the ALJ, our Regulation at 52 Pa. Code § 5.245 clearly sets forth that the failure of a party to appear at a scheduled hearing, after notice, is deemed to be a waiver by that party of the opportunity to participate in that hearing.  That Section also provides that failure to appear means that the Party will not be permitted to reopen any matter or issue decided at that hearing.

In this proceeding, the Complainant has offered no reason why the ALJ erred in her grant of the Motion to Dismiss, nor has the Complainant provided any compelling justification for her failure to appear at the hearing.  We find that her assertions relating to counsel in her Exceptions are simply not borne out by the record or the Complainant’s actions in this proceeding.  Accordingly, we will deny the Exceptions.

Conclusion

Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions, adopt the ALJ’s Initial Decision and dismiss the Complaint with prejudice, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:

1. That the Exceptions of Stefani-Lee Pilipie are denied, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Ember S. Jandebeur issued on May 4, 2012, is adopted, consistent with this Opinion and Order.

3.	That the Complaint filed by Stefani-Lee Pilipie on November 9, 2010, is dismissed with prejudice.

4.	That this proceeding shall be marked closed.

[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  December 5, 2012
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