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PECO Energy Company


OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are:  (1) the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Cynthia Fordham Williams issued on August 8, 2012; (2) the Exceptions thereto filed by Michael Ingram (Complainant) on September 4, 2012;[footnoteRef:1] and (3) the Reply Exceptions filed by PECO Energy Company (PECO) on September 7, 2012.  For the reasons stated below, we shall deny the Exceptions, adopt the ALJ’s Initial Decision consistent with this Opinion and Order, and dismiss the Formal Complaint filed by the Complainant. [1:  	The Complainant requested, and by Secretarial Letter issued August 20, 2012, received an extension of time until September 5, 2012, for the filing of Exceptions to the Initial Decision.] 


History of the Proceeding

The Complainant filed a Formal Complaint with the Commission against PECO on June 4, 2011.  The Complainant alleged, inter alia, that his first floor tenant noticed that her porch light was out when PECO terminated the electric service to his second floor tenant; that after his first floor tenant notified him and PECO of the existence of foreign load, the Complainant corrected the issue within two days; that PECO transferred the second floor tenant’s outstanding balance in excess of $2,500 to the Complainant’s personal home account; that PECO is threatening to terminate his service for nonpayment; and that the second floor tenant had agreed to accept responsibility for the bill.  As relief, the Complainant requested that the Commission remove all charges related to the second floor from his account, return the charges to the second floor tenant’s account, and have all negative information related to the unpaid electric charges removed from his credit report.  Complaint at 6-7.

On July 5, 2011, PECO filed an Answer and New Matter, averring, inter alia, that the instant Complaint is barred by the doctrine of res judicata.  Answer at 7-9.  PECO alleged that the Complainant previously filed a Formal Complaint (2010 Complaint) that raised allegations nearly identical to those raised in the instant Complaint, and that the 2010 Complaint was dismissed on the merits by a final Commission Order.  Ingram v PECO Energy Company, Docket No. F-2010-2212426 (Order entered May 6, 2011).  Answer at 7-9.

On July 24, 2011, the Complainant filed a response to PECO’s New Matter.  On September 22, 2011, PECO filed a Motion for Judgment on the Pleadings (Motion).  The Complainant did not file a response to PECO’s Motion.
In her Initial Decision issued on August 8, 2012, ALJ Fordham granted PECO’s Motion and dismissed the Complaint on the basis that the instant Complaint fails to state a claim on which relief can be granted, and is barred by the doctrine of res judicata.  I.D. at 9.  Exceptions and Reply Exceptions were filed as above noted.  

Discussion

Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Any argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.   

In her Initial Decision, ALJ Fordham made sixteen Findings of Fact and reached five Conclusions of Law.  I.D. at 2-4, 9-10.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.
 
Legal Standards

The rules regarding motions for summary judgment and judgment on the pleadings are as follows:



§ 5.102.  Motions for summary judgment and judgment on the pleadings.

(a)  Generally.  After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment.  A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion. 

 (b)  Answers. An answer to a motion for judgment on the pleadings or summary judgment, including an opposing affidavit or verification to a motion for summary judgment, may be filed within 20 days of the date of service of the motion.  The answer to a motion for summary judgment may be supplemented by depositions, answers to interrogatories or further affidavits and admissions. 

* * *

(d)  Decisions on motions. 

   (1)  Standard for grant or denial on all counts. The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate.  The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law. 


52 Pa. Code § 5.102.  

Judgment on the pleadings should only be granted when the right to relief is clear and free from doubt.  In determining the absence of a genuine issue of material fact, the Commission must take the view of the evidence most favorable to the non-moving party and resolve any doubts against the entry of the judgment.  Day v. Volkswagenwerk Aktiengesellschaft, 318 Pa. Super. Ct. 225, 231, 464 A.2d 1313, 1316 (1983).  In this case, PECO contends that it is entitled to judgment as a matter of law on the basis that the Complaint fails to state a claim on which relief can be granted, and because the claim is barred by the doctrine of res judicata.

Background

The Complainant owns a duplex apartment building at 6244 North Broad Street, Philadelphia (Service Address).  The first and second floor tenants at the service address have separate electric meters.  When the second floor tenant’s electric service was terminated in June 2010, the Respondent discovered there was foreign load at the service address, and it transferred the second floor electric account, including the then-existing arrearage, to the Complainant’s account.  I.D. at Findings of Fact 3-6.

The 2010 Complaint requested a finding that the Complainant was not responsible for the arrearage on the second floor tenant’s account.  The ALJ rejected that argument and the Commission adopted that Initial Decision and dismissed the 2010 Complaint.  Id. at Findings of Fact 10-11.

The ALJ’s Decision

The ALJ noted that the instant Complaint contains the same allegations as the 2010 Complaint.  Since the Commission dismissed the 2010 Complaint on the merits, the ALJ found that the instant Complaint failed to state a claim on which relief can be granted.  I.D. at 6-7.  The ALJ also found that the instant Complaint is barred by the doctrine of res judicata.  Id. at 9.



Exceptions

The Complainant’s Exceptions consist of twenty-nine unnumbered pages, including copies of  the following:  (1) pages 4-7 and 9-10 of the ALJ’s Initial Decision; (2) two pages from what appears to be an initial decision issued in an unrelated Commission proceeding involving PPL; (3) one page from an unidentified Commission Order; (4) a copy of the termination notice provided to his second floor tenant on June 6, 2011; (5) a ten-day shutoff notice issued on April 7, 2010, for a different account; (6) a letter from PECO to the Complainant dated December 5, 2011; (7) the hearing notice issued by the Commission dated October 14, 2011; (8) the notice from the Commission dated December 9, 2011, cancelling the hearing; (9) a PECO billing summary dated June 20, 2011, issued to his second floor tenant; (10) a copy of a PECO bill issued to the Complainant, dated August 23, 2012; and (11) four pages prepared by the Complainant that contest various aspects of the Initial Decision.  The Complainant’s Exceptions appear to argue that:  (1) he should not be responsible for his tenant’s charges prior to the time that foreign load was detected, Exc. at 1; (2) PECO failed to provide reasonable service by allowing a high arrearage to accrue, id.; (3) the Complainant should not be held responsible for late fees, transfer fees and reconnect charges incurred by his tenant that are reflected in her billing summary dated June 20, 2011, id. at 1, 6; (4) PECO did not meet its burden of proof to show the tenant’s account history and when her account has a zero balance, id. at 6; (5) an evidentiary hearing should have been held in this proceeding, id. at 11; and (6) the Complainant should not be held responsible for charges incurred by the tenant at another service address that appear to have been transferred to her account at the property owned by the Complainant, id. at 21.  The Complainant argues that the “[b]urden of proof [is] on PECO to explain why I should be paying what is asked.”  Id. at 21.



Reply Exceptions

In its Reply Exceptions, PECO argues that the Complainant has not alleged that the ALJ made an error of law or abused her discretion in any manner; rather, the Complainant simply disagrees with the Initial Decision.  PECO argues that the Complainant’s Exceptions should be dismissed for failure to conform with the Commission’s Regulation at 52 Pa. Code § 5.533(b), which requires that each exception to an initial decision identify the finding of fact or conclusion of law to which exception is taken, and provide supporting reasons.  According to PECO, because the Complainant’s Exceptions do not identify any specific error, the Exceptions should be summarily dismissed.  R.Exc. at 3.

PECO further argues that the Complainant’s Exceptions clearly demonstrate that he is attempting to relitigate his 2010 Complaint.  PECO submits that the ALJ’s conclusion that the instant Complaint is barred by the doctrine of res judicata is correct and should be affirmed by the Commission.  Id. at 4.  

Disposition

We first shall address PECO’s argument that the Complainant’s Exceptions should be summarily dismissed for failure to conform to the requirements of 52 Pa. Code § 5.533(b).  PECO’s observation that the Exceptions do not comply with the Commission’s requirements is correct.  However, because the Complainant is appearing pro se, we shall address the Exceptions on the merits pursuant to 52 Pa. Code § 1.2(d) (liberal construction provisions apply with particularity in proceedings involving pro se litigants).

Upon review of the Exceptions, we shall deny the Complainant’s Exceptions, adopt the ALJ’s Initial Decision consistent with this Opinion and Order, and dismiss the instant Complaint.  In so concluding, we find that the ALJ’s granting PECO’s Motion for Judgment on the Pleadings was correct even though Mr. Ingram is a pro se complainant.  In Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993), we held that, in the normal course, we would not dismiss a complaint without first providing a hearing during which a pro se complainant could further explain his or her position and the factual basis for the complaint.  The concern was expressed that, in general, pro se complainants may find it difficult to navigate through pre-hearing motions and should be given the chance to orally describe their basic issue and supporting facts.  However, there are some cases, such as this one, where a hearing would not alter the inevitable result that the complaint must be dismissed.  See, Vata v. Philadelphia Gas Works, Docket No. C-2009-2149960 (Order entered August 24, 2010).  On this basis, we distinguish Carlock from the case now before us.

		The Complainant’s Exceptions raise issues that were not addressed by the ALJ’s Initial Decision.  Instead, the Complainant clearly is attempting to relitigate the outcome of his 2010 Complaint proceeding.  In that proceeding, the Commission adopted the Initial Decision of ALJ Wayne L. Weismandel issued February 23, 2011, which concluded, inter alia, that:  (1) there is no de minimus exception to the statutory requirement under Section 1529.1 of the Code, 66 Pa. C.S. § 1529.1, that a utility list an account of a tenant in the name of the landlord when foreign load is detected; and (2) a hearing was unnecessary because the Commission does not have the authority to afford the relief that was requested by the Complainant.  Initial Decision of ALJ Weismandel at 10-11.  For these reasons, ALJ Weismandel sustained PECO’s Preliminary Objections to the 2010 Complaint on the basis that the 2010 Complaint was legally insufficient.  Id. at 12.  The Complainant did not file Exceptions to the Initial Decision of ALJ Weismandel, which was adopted at the Commission’s Public Meeting of May 5, 2011, as the action of the Commission by an Order entered May 6, 2011.  Instead, the Complainant filed the instant Complaint on June 4, 2011, raising issues identical to those that had been addressed in his 2010 Complaint proceeding.

	 	Because the Complainant’s allegations previously have been addressed by the Commission, we conclude that the ALJ’s dismissal of the instant Complaint on the grounds of res judicata was correct.  The doctrine of res judicata prevents a suit between the same parties on the same cause of action after a court of competent jurisdiction has rendered a final judgment on the merits.  In order for the doctrine to apply, all of the following four requirements must be met:  (1) identity of issues; (2) identity of causes of action; (3) identity of persons and parties to the action; and (4) identity of the quality or capacity of the parties.  Day v. Volkswagonwerk Aktiengesellschaft, 464 A.2d 1313 (Pa. Super. 1983).  In this case, the ALJ correctly concluded that the four requirements have been satisfied, and that the Complaint is barred by the doctrine of res judicata.  I.D. at 8.

Given this conclusion, we need not address the merits of the instant Complaint.  We therefore express no opinion on the ALJ’s conclusion that the instant Complaint fails to state a claim on which relief may be granted.

Conclusion

Based on our review of the record, and for the reasons stated above, we shall deny the Complainant’s Exceptions, adopt the ALJ’s Initial Decision consistent with this Opinion and Order, and dismiss the Complaint; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions filed by Michael Ingram on September 4, 2012, to Administrative Law Judge Cynthia Fordham Williams’ Initial Decision issued on August 8, 2012, are denied.
2.	That Administrative Law Judge Cynthia Fordham Williams’ Initial Decision issued on September 4, 2012, is adopted, consistent with this Opinion and Order.

3.	That the Motion for Judgment on the Pleadings filed by PECO Energy Company on September 22, 2011, is granted.

4.	That the Complaint filed on June 4, 2011, by Michael Ingram against PECO Energy Company is dismissed.

5.	That the proceeding at Docket No. C-2011-2246492 shall be marked closed.

[image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  December 5, 2012
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