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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions (Exceptions) of Nehemiah Thomas (Complainant) filed on May 29, 2012, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Katrina L. Dunderdale, which was issued on May 17, 2012, in the above-captioned proceedings.  No Replies to Exceptions were filed.  For the reasons stated below, we will deny the Exceptions, adopt the Initial Decision and dismiss the complaint.

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On March 19, 2012, the Complainant filed a Formal Complaint against PECO Energy Company (Respondent).  The Complainant alleged that there were incorrect charges on his billing statement.  The Complainant also alleged that a PECO employee was trying to kill him, unnamed PECO employees were terrorists, PECO employees were following him around, PECO stole his bicycles in November 2011 and February 2012, and PECO improperly terminated his electric service by illegally cutting his wires.  The Complainant referenced a prior Commission proceeding at Docket No. C‑2010-2187197, which Complainant alleges contains evidence in support of his allegations in this Complaint.  I.D. at 1.

		PECO filed an Answer and Preliminary Objections on April 11, 2012.  The Answer denied the material allegations of fact in the Complaint.  PECO’s Preliminary Objections asserted that the Commission lacks subject matter jurisdiction over any criminal matters.  PECO Preliminary Objections at 2.  The Preliminary Objections also argued that Complainant was precluded from raising the same issues that had been litigated in the proceeding docketed at Docket No. C-2010-2187197 under the doctrine of res judicata.  Id. at 4-5.

		The Complainant filed an Answer to PECO’s Preliminary Objections on April 20, 2012.  The Complainant stated that he disagreed with PECO’s arguments and asserted that, if given the opportunity, he could clarify the evidence he submitted in the prior proceeding.

		The ALJ’s Initial Decision was issued on May 17, 2012, in which ALJ Dunderdale granted PECO’s Preliminary Objections.  The ALJ discussed the Commission’s standards relating to Preliminary Objections in general, reviewed the prior proceeding at Docket No. C‑2010-2187197 and determined that a portion of the Complaint before her was an attempt to relitigate the same issues that were brought in that prior proceeding.  The ALJ found that portion of the Complaint was barred by the doctrine of res judicata as well as Section 316 of the Public Utility Code (Code), 66 Pa. C.S. § 316 (relating to the effect of Commission actions).  I.D. at 4-5.

		The ALJ also found that the Complainant had raised two new issues in this proceeding:  (1) that a PECO employee or employees had stolen the Complainant’s bicycles in November 2011 and February 2012; and (2) that PECO employees were following him around and attempting to threaten him.  As to these claims, the ALJ determined that they alleged criminal activity by PECO employees and were clearly outside the Commission’s subject matter jurisdiction.  I.D. at 5-6.

		On May 29, 2012, the Complainant filed Exceptions to the Initial Decision.[footnoteRef:1]  No Reply Exceptions have been filed. [1: 	 	On June 8, 2012, the Complainant filed additional information.  Our Regulations do not provide for such a filing.  Consequently, we will not consider this filing in rendering the instant decision.] 


Discussion

ALJ Dunderdale reached five Conclusions of Law.  The Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

Section 5.101 of the Commission’s Regulations, 52 Pa. Code § 5.101, sets forth the grounds for granting preliminary objections.  In pertinent part, that section provides as follows: 

§ 5.101.  Preliminary objections.

(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:
[bookmark: 5.101.] 	(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding. 
   	(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter. 
   	(3)	Insufficient specificity of a pleading. 
   	(4)	Legal insufficiency of a pleading. 
   	(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action. 
	(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101(a).

Commission procedure regarding the disposition of preliminary objections is similar to the procedure utilized in Pennsylvania civil practice.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dep’t of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (1985).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1987).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dep’t of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)). 

The ALJ set forth the appropriate standards for addressing preliminary objections as described herein.  I.D. at 2.  After reviewing the Complaint, the Respondent’s Preliminary Objections and the Complainant’s response, the ALJ determined that Complainant’s claims relating to improper charges had been fully litigated in the prior case at Docket No. C-2010-2187197.  The ALJ found this proceeding and the prior proceeding involve the same issue, the same cause of action and the same parties, acting in identical capacities.  On that basis, the claims were barred by the doctrine of res judicata.  Day v. Volkswagenwerk Aktiengesellschaft, 464 A.2d 1313 (Pa. Super. 1983); O’Toole v. Bell Telephone Co. of Pa., 77 Pa. P.U.C. 98 (1992).  I.D. at 4.  

The ALJ also found that, to the extent any new claims were advanced by Complainant, those claims involved alleged criminal activities.  As such, the Commission has no subject matter jurisdiction to hear them.  Accordingly, the ALJ dismissed those claims for lack of jurisdiction.  Since no other claims remained to be heard, the ALJ dismissed the Complaint without hearing.  I.D. at 6.

In his Exceptions, the Complainant states that he disagrees with the ALJ’s decision.  The Complainant avers that there were safety issues and over-charge concerns in his first action.  However, the Complainant claims that there was a dispute over who was responsible for maintenance of the “Service Entrance Wire,” a new issue he avers was brought in the current proceeding.  Exceptions at 2.  The Complainant also states that, if his Complaint in this proceeding had gone to hearing, he would have disputed the usage billed.  Id. at 3-4.  The Complainant concludes his Exceptions by asserting that his life is in danger and requesting that consideration be given to all the evidence he has submitted.  Id. at 5.

We have reviewed the Complainant’s Exceptions and we fail to find that they describe any instance in which ALJ Dunderdale erred.  In so concluding, we find that the ALJ’s granting of PECO’s Preliminary Objections was correct even though Mr. Thomas is a pro se complainant.  In Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993), we held that, in the normal course, we would not dismiss a complaint without first providing a hearing during which a pro se complainant could further explain his or her position and the factual basis for the complaint.  The concern was expressed that, in general, pro se complainants may find it difficult to navigate through pre-hearing motions and should be given the chance to orally describe their basic issue and supporting facts.  However, there are some cases, such as this one, where a hearing would not alter the inevitable result that the complaint must be dismissed.  See, Vata v. Philadelphia Gas Works, Docket No. C-2009-2149960 (Order entered August 24, 2010).  On this basis, we distinguish Carlock from the case now before us.

We agree with the ALJ that, to the extent the Complainant has made allegations of actions which are criminal in nature, this Commission clearly lacks subject matter jurisdiction to hear them.  Our principal concern revolves around the ALJ’s application of the doctrine of res judicata and the Complainant’s Exceptions wherein he asserts there are different claims in the proceeding before us when compared to the prior action at Docket No. C‑2010-2187197.  A careful review indicates that the Complainant is simply incorrect.

As noted by the ALJ, the Formal Complaint in the prior proceeding alleged billing overcharges done with the intention of killing him and a request that the Respondent install a new service entrance wire.  At the hearing on that Complaint, the Complainant testified regarding the potential for usage at the service property as well as the charges on his bill.  The Respondent rebutted that evidence and the prior Complaint was dismissed for failure of the Complainant to carry his burden of proof.  Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Order entered November 15, 2011).  

Both the Complaint in this proceeding as well as the Exceptions reveal that the Complainant is attempting to relitigate the same issues (including allegations of criminal activity) as he litigated in the prior proceeding.  The Complainant alleges incorrect bills.  Exc. at 3.  He asserts that his usage does not support the charges applied by the Respondent.  Id. at 4.  He asserts that the service entrance wire must be replaced or repaired.  Id. at 2.  Each of these claims was raised and fully litigated in the prior proceeding at Docket No. C-2010-2187197.  The ALJ correctly applied the doctrine of res judicata and dismissed this Complaint.  We find no error here. 

Conclusion

Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions, adopt the ALJ’s Initial Decision and dismiss the Complaint, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:

1. That the Exceptions of Nehemiah Thomas are denied, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Katrina L. Dunderdale is adopted, consistent with this Opinion and Order.

3.	That the Complaint filed by Nehemiah Thomas on March 19, 2012, at this Docket is dismissed.

4.	That the Secretary’s Bureau shall mark this proceeding closed.

[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: December 5, 2012
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