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OPINION AND ORDER

BY THE COMMISSION:


		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Dennis J. Buckley issued on July 31, 2012, in the above-captioned proceeding.  The Initial Decision granted the Preliminary Objections that were filed on April 4, 2012, by Pennsylvania Electric Company (Penelec), and dismissed the Formal Complaint (Complaint) that was filed by Dawn Smith (Complainant) on March 6, 2012.  No Exceptions to the Initial Decision were filed.  However, we exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  Upon review, we will reverse the Initial Decision and remand this proceeding to the Office of Administrative Law Judge for further proceedings as may be appropriate.
History of the Proceeding

	 	On March 6, 2012, the Complainant filed the instant Complaint alleging that Penelec was responsible for a fire that occurred on December 11, 2011, in the basement of a rental property owned by Complainant and her husband.  The Complainant alleged that the fire was caused by a broken electric line and a faulty transformer, and that the fire resulted in $3,841.60 in damages.  Attached to the Complaint were, inter alia, a list of items damaged by the fire, copies of receipts for several replacement items, and an estimate for the replacement of fire-damaged paneling in the basement. The Complainant requested reimbursement for the replacement of her basement paneling and a variety of household electronics, the repair of her furnace, and an inspection of her wiring by an electrician.  Complaint at 7-8.
 
		On April 4, 2012, Penelec filed an Answer and New Matter (Answer) to the Complaint denying that there was a fire in the basement of the Complainant’s rental house, and demanding proof thereof at hearing.  Answer at 2.  In its New Matter, Penelec argued that the Complainant does not have standing to prosecute her Complaint because she is not the ratepayer of record at the service address.  Id. at 6.  Penelec also noted that the “majority of the receipts attached to the Complaint are for household goods” and argued that the Complainant is not authorized to assert a claim for losses on her tenant’s behalf.  Id. at 7.  Also on April 4, 2012, Penelec filed Preliminary Objections seeking dismissal of the Complaint as legally insufficient, based on the Commission’s inability to award monetary damages.  Preliminary Objections at 4.  The Complainant did not file any responsive pleadings to Penelec’s New Matter or Preliminary Objections.

		On April 10, 2012, this matter was assigned to ALJ Buckley as Motion Judge.  A telephonic preliminary hearing was held on July 6, 2012.  The Complainant appeared pro se and Penelec was represented by counsel.  The record was closed after the transcript of fourteen pages was filed with the Secretary of the Commission on July 16, 2012.

Discussion

The Commission’s regulations permit a party to file preliminary objections on the following grounds:

1. Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

1. Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

1. Insufficient specificity of a pleading.

1. Legal insufficiency of a pleading.

1. Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

1. Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101(a).  Commission procedure regarding the disposition of preliminary objections is similar to the procedure utilized in Pennsylvania civil practice.  Equitable Small Transportation Intervenors v. Equitable Gas Company, Docket No. C-00935435, 1994 Pa. PUC LEXIS 69 (Order entered July 18, 1994).  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979); Baker v. Brennan, 419 Pa. 222, 213 A.2d 362 (1965). 

 	The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (1985).  Therefore, in ruling on a preliminary objection, the Commission must assume that the factual allegations of the Complaint are true.  A preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1987).  Any doubt must be resolved in favor of the non-moving party.  Dept. of the Auditor General v. State Employees' Retirement System, 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003); Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).

In his Initial Decision, the ALJ made eight Findings of Fact and reached nine Conclusions of Law.  I.D. at 3, 7-8.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.

In addition, we note that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  Any argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).
   
 	The ALJ correctly held that the Commission cannot award monetary damages.  The law is well settled that the Commission possesses no jurisdiction to award monetary compensation for property damage.  DeFrancesco v. Western Pennsylvania Water Co., 499 Pa. 374, 453 A.2d 595 (1982); Elkin v. The Bell Telephone Co. of Pa., 491 Pa. 123, 420 A.2d 371 (1980); Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977).  However, as the ALJ also noted, the Commission may proceed to hear the merits of a complaint that requests monetary damages where the complaint relates to a utility’s duties under the Code, the Commission’s Regulations, or the Commission’s Orders.  If the complainant in such a proceeding prevails, the complainant subsequently may pursue his or her claim for damages in a court of competent jurisdiction.  Therefore, the fact that the Complainant in the instant proceeding requested monetary damages does not render the Complaint legally insufficient under 52 Pa. Code § 5.101(a).  Because Penelec’s Preliminary Objections are based on the Commission’s inability to award damages, the Preliminary Objections should be denied.

The ALJ also held that the Commission cannot adjudicate a quality of service issue brought by a landlord.  In so holding, the ALJ relied on Rohrbaugh v. Pa. PUC, 556 Pa. 199, 727 A.2d 1080 (1999) (Rohrbaugh), for the proposition that “the Pennsylvania Supreme Court has held that a utility’s statutory duty to provide reasonable service under Section 1501 of the Public Utility Code . . . does not extend to a customer’s landlord.”  I.D. at 6.  For the reasons set forth below, we shall reverse this portion of the Initial Decision and remand this matter to the Office of Administrative Law Judge for further proceedings as may be appropriate.  

 	In our view, the Court’s holding in Rohrbaugh does not stand for the proposition that a utility’s statutory duty to provide reasonable service does not extend to a customer’s landlord.  The Court’s holding in Rohrbaugh cannot be so broadly construed.  In Rohrbaugh, the narrow issue contemplated by the Court was whether a utility violated its duty to a landlord under Section 1501 of the Code, 66 Pa. C.S. § 1501, by disconnecting electric service at a ratepayer tenant’s request without notifying the landlord.  There, the landlord complainants alleged that, because the electricity was disconnected without their knowledge, water pipes in the residence broke, causing damage throughout.  They argued that the utility had a duty to notify them before disconnecting service.  

 	The Court reviewed the Commission’s validly enacted regulation at 52 Pa. Code § 56.72, and determined that the regulation was unambiguous, and permitted a utility to terminate service upon a ratepayer’s request, with no requirement to notify the ratepayer’s landlord.   The Court did not hold that a utility never has a statutory duty to a landlord under Section 1501.  Rather, the Court limited its scope of review to determining whether the utility had complied with one Commission Regulation.  The facts alleged by the Complainant in the instant matter do not implicate the same section of our Regulations as did the Rohrbaugh case.  Here, the Complainant has alleged that damage was caused to her property due to Penelec’s faulty facilities, not because her tenant requested disconnection of service. Because the decision in Rohrbaugh is not implicated in the instant case, the Complaint cannot be dismissed based on the holding in Rohrbaugh.  

 	Although not addressed in the Initial Decision, Penelec also averred that the Complainant lacked standing.  Penelec argued that, because the Complainant was not the ratepayer, she did not have standing to bring this Complaint.  Standing requires that a party have an interest in the matter that is substantial, direct, and immediate.  William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975).   The Complainant’s interest in this matter is substantial, direct, and immediate.  She owns the home that allegedly was damaged by Penelec, and is responsible for all repairs to her property, which allegedly include the replacement of fire-damaged paneling in her basement and the repair of her furnace.  Therefore, she has standing to bring the instant Complaint. 

 	 	Because the Complainant has standing to bring this cause of action before the Commission and the Rohrbaugh holding does not apply, this case should be remanded to the Office of Administrative Law Judge for further proceedings as may be appropriate.  The Commission retains subject matter jurisdiction over issues related to a public utility’s duty to provide adequate, efficient, safe and reasonable service as required by Section 1501 of the Code.  

Conclusion

	 	Based upon the foregoing discussion, we shall reverse the Initial Decision and remand this proceeding to the Office of Administrative Law Judge for further proceedings as may be appropriate; THEREFORE,

IT IS ORDERED: 

1.	That the Initial Decision of Administrative Law Judge Dennis J. Buckley issued on July 31, 2012, is reversed, consistent with this Opinion and Order.

2.	That the Preliminary Objections filed by Pennsylvania Electric Company on April 4, 2012, are denied. 

3.	That this proceeding shall be remanded to the Office of Administrative Law Judge for further proceedings as may be appropriate. 
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					BY THE COMMISSION,

					Rosemary Chiavetta
					Secretary
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