BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION


Nadir Asadi						:
							:	
							:	
	v.						:		F-2012-2328774
						:
PECO Energy Company				:



INITIAL DECISION


Before
Dennis J. Buckley
Administrative Law Judge


		This case arose as a formal Complaint filed by Nadir Asadi (Complainant) demanding the transfer of a balance from his bill to that of one of his tenants.  PECO Energy Company (PECO or Respondent) filed a Preliminary Objection to the Complaint contending that the Complaint is legally insufficient and asking that the Complaint be dismissed.  As will be explained, below, the facts of this case are not in dispute, and PECO is correct as to the law; therefore, the Preliminary Objection will be granted and the Complaint will be dismissed.

HISTORY OF THE PROCEEDING

		 On October 2, 2012, Complainant filed a formal Complaint disputing responsibility for charges transferred to his name as a result of a foreign load condition at a rental property owned by the Complainant.  This case is an appeal from a determination by the Commission’s Bureau of Consumer Services (BCS) at Case No. 2972083.

		On October 16, 2012, PECO filed an Answer to the Complaint denying that the Complainant is not responsible for charges that accrued on the account while a foreign load condition existed at the Complainant’s rental property.  Also on October 16, 2012, PECO filed a Preliminary Objection, properly endorsed with a Notice to Plead, seeking dismissal of the Complaint because the Complaint is legally insufficient.

		According to Commission records, the Complainant has not filed any responsive pleading to PECO’s Preliminary Objection.

		On October 26, 2012, this matter was assigned to me as Motion Judge. 

FINDINGS OF FACT

[bookmark: _GoBack]		1.	The Complainant in this matter is Nadir Asadi, who is the owner and landlord for a property at 6054 Kingsessing Avenue, Philadelphia, Pennsylvania 19142, which is the service address in this Complaint.

		2.	The Respondent in this matter is PECO Energy Company, a Commission jurisdictional electric distribution company.

		3.	On October 2, 2012, the Complainant filed a formal Complaint disputing responsibility for an arrearage incurred as a result of foreign load at the rental property owned by Complainant.  

		4.	As relief, Complainant requested that PECO re-bill to his tenant the amount that PECO billed to Complainant as a result of the foreign load situation at his rental property.

		5.	On October 16, 2012, PECO filed an Answer denying the material allegations of the Complaint.  

		6.	On October 16, 2012, PECO filed a Preliminary Objection seeking dismissal of the Complaint because the Complaint is legally insufficient.

		7.	Complainant did not file a response to the Preliminary Objection.

		8.	Complainant and PECO agree that on or around May 16, 2012, a foreign wiring condition was found at 6054 Kingsessing Avenue, Philadelphia, Pennsylvania, and that Complainant was advised that the bill would be placed in Complainant’s name until the situation was corrected.  Complaint at 5, ¶ 4B; Preliminary Objection at 2, ¶¶ 2-3.

		9.	By letter dated May 18, 2012, PECO advised Complainant that any then-current balance attributable to the foreign wiring condition would be transferred into Complainant’s name, and that the service would only go back into the tenant’s name after the foreign wiring condition was corrected. Preliminary Objection, Exhibit 1.

		10.	Contrary to the Complainant’s statement in his formal Complaint, in its letter PECO did not represent to Complainant that the balance attributable to the foreign wiring condition would be transferred back to the tenant.  Preliminary Objection, Exhibit 1.


DISCUSSION

		The Commission's Rules of Administrative Practice and Procedure permit the filing of preliminary objections. 52 Pa. Code § 5.101.  See Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  

		The grounds for preliminary objections are limited to those set forth in 52 Pa. Code § 5.101(a) as follows: 

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.
 
(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.
 
(3) Insufficient specificity of a pleading.
 
(4) Legal insufficiency of a pleading.
 
(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.
 
(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

		Here, PECO’s Preliminary Objection asserts that the Complaint is legally insufficient in that the billing associated with a foreign wiring condition at Complainant’s rental property was  properly transferred into Complainant’s name pursuant to 66 Pa. C.S. 
§ 1529.1(a),(c).  52 Pa. Code § 5.101(a)(4), Preliminary Objection at 5, ¶ 20.

		Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

		A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979);  Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).

		The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (Pa. 1985).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  Id.  A preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees' Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) citing, Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).

		In his Complaint, the Complainant requests that PECO re-bill to his tenant the amount that PECO billed to Complainant as a result of the foreign load condition at his rental property.  It is uncontested that there was a foreign load condition at the rental property in the form of a porch light in a common area that was being billed to at least one tenant’s account.  In its Answer and Preliminary Objection, PECO states that on May 16, 2012, PECO confirmed the existence of foreign load at the service address.  Answer at 4, Preliminary Objection at 2.  PECO subsequently placed the account in the Complainant’s name and billed the Complainant for the electricity used while the foreign load situation prevailed.  PECO’s Preliminary Objection seeks the dismissal of the Complaint because the Complaint, which requests rebilling to a tenant of charges incurred while the foreign load existed, is not permitted under the law.  66 Pa. C.S. § 1529.1(a),(c); Santos v. Metropolitan Edison Company, Pa. PUC Docket No. C-00967757 (Order entered August 7, 1997).

		I believe that Complainant may be misreading PECO’s letter of May 18, 2012 which states that the service would go back into the tenant’s name after the foreign wiring condition was corrected.  Complainant may be misreading that as the prior billing being transferred into the tenant’s name, but if so, that is not correct.

		PECO is correct.  Upon discovering foreign load, a public utility is required by law to list the account, including any arrearages, in the name of the landlord.  66 Pa. C.S. 
§§ 1529.1(a),(c); Santos, reaffirmed in Ace Check Cashing v. Philadelphia Gas Works, Pa. PUC Docket No. C-2008-2056428 (Opinion and Order entered May 21, 2010).  A landlord is responsible for paying the utility bills until the foreign load is corrected.  Id.  Once corrected by the landlord and verified by the utility, the utility will place the account back in the name of the tenant but the arrearage, if any, will remain with the landlord.  Id.  Any dispute regarding the financial responsibilities of the parties is a matter to be resolved in the Court of Common Pleas and is outside the Commission’s jurisdiction.  Id.  PECO acted in accordance with the law when it transferred the balance into Complainant’s name after the foreign load was discovered, and Complainant is responsible for that bill.

		I agree with PECO’s position with respect to the state of the law, and the facts of this case are not in dispute.  Thus, PECO prevails in this case as a matter of law, and its Preliminary Objection shall be granted.  

		Further, section 703 of the Public Utility Code, 66 Pa. C.S. § 703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary or in the public interest. See also 52 Pa. Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion.  Dee-Dee Cab, Inc. v. Pa. Public Utility Comm., 817 A.2d 593, petition for allowance of appeal denied, 836 A.2d 123 (Pa. Commw. 2003);  Lehigh Valley Power Committee v. Pa. Public Utility Comm., 563 A.2d 548 (Pa. Commw. 1989);  Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Commw. 1993).  The public interest does not require a hearing in this case.  A hearing in this case would be a fruitless exercise and therefore is not necessary or in the public interest.

CONCLUSIONS OF LAW

		1.	Commission regulations provide for the filing of preliminary objections. 52 Pa. Code § 5.101.

		2.	A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveler Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979). 

		3.	The preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa.Cmwlth. 1985).

		4.	Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees' Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) citing, Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).

		5.	Section 703 of the Public Utility Code, 66 Pa. C.S. § 703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing, is not necessary in the public interest.

ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the Preliminary Objection filed by PECO Energy Company seeking dismissal of the Complaint filed by Nadir Asadi at Docket No. F-2012-2328774, is granted.

		2. 	That the Complaint filed by Nadir Asadi against PECO Energy Company at Docket No. C-2012-2328774 is hereby dismissed.

		3.	 That this matter be marked closed.



Date:	November 7, 2012				___________________________________
							Dennis J. Buckley
							Administrative Law Judge
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