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Pennsylvania Public Utility
Commission,
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to 66 Pa. C.S. § 2806(d)
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PETITION FOR CLARIFICATION AND RECONSIDERATION
OF DUQUESNE LIGHT COMPANY
REGARDING STAND-ALONE RESTRUCTURING PLAN

Pursuant to 52 Pa. Code § 5.572, Duquesne Light Company
("Duquesne") hereby petitions the Commission for clarification and reconsideration
of its order issued on August 13, 1998 regarding Duquesne's compliance filing
("Compliance Order"). The petition addresses certain computational issues where
the Compliance Order either appears to include an tnadvertent error or is ambiguous
regarding the intended treatment of a cost or revenue item. While the errors appear
inadvertent, and Duquesne will submit a second compliance filing that corrects them,
Duquesne is addressing them here as well out of an abundance of caution. The
petition also addresses limited other issues where Duquesne is requesting that the
Commission reconsider a position taken in the Compliance Order. In support of the

petition, Duquesne states as follows:
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1.  Deferred Fuel. In Docket No. M-00970917, the Commission
held that "Duquesne is permitted to create a regulatory asset in an amount equal to.its
accumulated undercollection of its energy costs incurred during the period commenc-
ing February 1, 1996 through the conclusion of its restructuring proceeding.”

Energy Cost Rate Filing for Duquesne Light Company for Fiscal year Beginning

April 1, 1997, No. M-00970917, Order at 3 (Mar. 27, 1997). Duquesne's compliance

filing therefore updated the deferred fuel regulatory asset to reflect the balance as of
May 29, 1998, the date of "conclusion of [the] restructuring proceeding." No party
objected to this adjustment. The Compliance Order, however, mistakenly omits this
updated balance in the tables attached to the Order. Duquesne's second compliance
filing will therefore reflect the corrected balance.

2. ECR Roll-In. The Compliance Order states that Duquesne will
not be permitted a roll-in of the ECR to reflect total energy costs of 14.7 mills/kWh.
Compliance Order at 11-12. Duquesne is not requesting reconsideration of this
finding. However, when restating the total energy costs to be included in rate cap
calculations, the correct amount is not the 12.8 mills/kWh reflected in the body of the
Compliance Order. Rather, as Mr. Clayton testified, and no witness challenged, prior

overcollections must be removed from this calculation in setting an energy cost rate

on a going-forward basis throughout the transition period.




Duquesne has therefore recomputed its rate cap to reflect an ECR
credit of 2.737 mills/kWh. This credit reflects the difference between the approved
unit fuel cost of $13.833/Mwh and the base cost of fuel ($16.45/Mwh)} after adjust-
ment for gross receipts tax. The difference between the roll-in amount (-2.737 mills)
and the ECR effective at the end of 1996 (-3.628 mills) is equal to the over-collection
(851 mills before GRT adjustment) of fuel costs during the previous ECR recovery
period. As explained by Mr. Clayton at page 60 of his rebuttal testimony (DLC St.
2-R), this over-collection must be removed to recognize established regulatory
practice in Pennsylvania and to insure that the over-coilection refunded to ratepayers
during the April 1, 1996 - March 31, 1997 period does not carry-over throughout the
transition period. Since the over-collection was fully refunded as a credit component
of the ECR during the twelve-month period ending March 31, 1997, it has been
removed for purposes of establishing compliance rate caps. The ECR calculation for
purposes of establishing the roll-in amount is attached as Schedule 1.

3. Deferred Tax Balance. The Compliance Order adopts
Duquesne's treatment of deferred taxes, including providing for a return of (but not
on) the deferred tax balance and amortization of the balance on a straight-line basis.
Compliance Order at 15-16. However, the Compliance Qrder incorrectly lists the

deferred tax balance at $493 million and states that Duquesne did not "take exception




to that number in the Compliance filing." Compliance Order at 15. This is incorrect.
Dugquesne's compliance filing stated as follows:

Appendix A also provides a description and break-down of the correct
deferred tax balance associated with the Commission's administrative
determination of stranded costs, while excluding the deferred taxes
associated with disallowed cost items, including BI and Phillips. The
Final Order does not explain how the deferred tax balance contained
in Attachment D was derived, but it is not correct. It will therefore be
necessary to set a final deferred tax balance that is consistent with the
approved amount of stranded costs, reflecting any adjustments made
pursuant to the petitions for reconsideration and, in the event the
merger is not consummated, reflecting the final stranded cost amount
after application of the auction proceeds. For purposes of this compli-
ance filing, the deferred tax balance in Attachment D has been
adopted without correction, except for the minor adjustment required
to update the deferred fuel balance to May 29, 1998,

Duquesne Compliance Filing at 2 n.2. It is therefore clear that Duquesne took
exception to the Commission's calculation, provide a restated and corrected calcula-
tion (for each stranded cost item), and stated that a final calculation would be
necessary once all matters on reconsideration had been resolved. Duquesne will
continue to reflect this approach in its second compliance filing and its Generation
Auction Plan. See Generation Auction Plan, Appendix G (filed Aug. 27, 1998).

4. Sales Volume - T&D Rates. The Comphance Order directs

Duquesne to "employ the OCA's 1999 sales level of 12,519,000,000 kWh for the
build-up of the T&D rates," stating that this directive "adopts the clarification

requested by the QCA." Compliance Order at 9. This finding is incorrect. The



OCA did not object to, or seek clarification regarding, the use of 1996 sales volumes
in the "build-up of the T&D rates."' Indeed, no party objected to Duquesne's
correction,” as it is axiomatic that 1996 sales volumes be used for a revenue require-
ment based on a 1996 test year. Duquesne Petition for Reconsideration at 5 (June 15,
1998). Any other result would cause a mismatch that violates fundamental
ratemaking principles. Given that no party objected to Duquesne's correction of this
error, it should be approved.

5. Universal Service - Net Costs . The Commission has directed
Duquesne to revise the total costs recoverable via the Universal Service Cost
.recovery mechanism to reflect cost savings associated with the universal service
programs. The identification of such savings and inclusion in the reconciliation is
inappropriate for several reasons.

First, the quantification of the savings would be an arduous and
inexact exercise. Total expenses relative to the Company’s credit and collection
activities are impacted by many factors and events independent of the existence and

success of universal service programs. For example, uncollectible balances are

! Rather, the OCA's requested clarification addressed the very different issue
of correcting an error (related to failure to include pilot volumes) in the sales
volumes used to calculate the system average rate for 1999. OCA Comments at 5-6.

2 The error was contained in Attachment E to the Restructuring Order.
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affected by weather fluctuations, the local economy, changes in other sources of
assistance to customers, and so forth. Costs incurred by the Company can decrease
because of the use of improved technologies or work practices. To correctly identify
savings generated by the universal service programs would likely require an analysis
with a level of detail whose cost may significantly diminish the savings.

Second, the Commission in its May 29, 1998 Order stated "We permit
Dugquesne to recover the Company’s costs under their proposed Universal Service
cost recovery mechanism." Accordingly, the Company views the modification of the
recovery mechanism as inappropriate because there was no discussion of a savings
offset on the record of the proceeding. Duquesne’s proposal did not embrace a net
savings approach and Duquesne was not afforded the opportunity to challenge any
party’s contention that savings would be identifiable.

Duquesne therefore requests that the modification to the Universal
Service recovery mechanism to include "net costs" as required by its August 13®
Compliance Order be reconsidered and removed.

6.  Universal Service — Unspent Funds. The Compliance Order

directs Duquesne to "roll over unspent funds into subsequent years. 1f funds are
unspent in a given year, (the Commission) will review with Duquesne the reasons for

the underspending and develop a plan with Duquesne to correct the underspending.”




Duquesne contends that the direction and approach are mappropriate for several
reasons and should be removed.

Dugquesne 1s committed to delivering comprehensive, cost-effective
universal service programs. The Commission has recognized as much in its Compli-
ance Order. Expanding the Company’s universal service programs will take time.
Spending 1s a function of customer enrollment. It is unreasonable to expect that the
number of customers needed to expend the annual funding targets will be enrolled on
the first day of any calendar year. Moreover, an enrolled customer who remains in a
universal service payment assistance program carries a future funding requirement
which will not be recognized or accounted for in the year of enrollment.

Second, no universal service charges will be assessed or collected by
Dugquesne untif 2001. The Company funded its pilot CAP outside of rates. The
directed increases in CAP and LTURP funding are not covered in current rates and
will, therefore, directly affect Duquesne’s bottom line.

Third, the purpose of universal service is to enable low-income,
payment troubled customers to maintain affordable service. Duquesne is committed
to working to meet that goal. As a matter of principle, no company should be
required to expend more funds than are necessary to achieve this goal or than can be

spent cost-effectively. To make "spending” rhe goal of universal service it to miss




the point that the goal can be achieved "cost effectively" and that such achievement
should be rewarded not punished.

Finally, the Company expects to be held accountable for its perfor-
mance in delivering universal service programs to its customers. Spending is but one
factor in its performance.

Duquesne therefore requests that the direction to "roll over unspent
funds" be reconsidered and removed. In the alternative, it should not be a require-
ment until the Company begins to recover universal service charges beginning in
July 2001. Further, any plan that is developed following performance review should
"address all influencing factors" not focus on "correct(ing) the underspending.”

Spending alone must never be the primary goal of universal service program deliv-

ery.



WHEREFORE, the petition for clarification and reconsideration
should be granted. In the alternative, the Commission should find, as to the
calculational issues, that these matters are more appropriately addressed in
Duquesne's compliance filing and/or the Generation Auction Plan.

Respectfully submitted,

Larry R. Crayne Glég Moot

Assistant General Counsel Skadden, Arps, Slate,

Richard S. Herskovitz Meagher & Flom LLP
Corporate Attorney 1440 New York Ave., NW,
Dugquesne Light Company Washington, D.C. 20005-2111
411 Seventh Avenue (202)371-7310

Pittsburgh, PA 15219
(412) 393-6049

Dated: August 28, 1998



Schedyle 1
Duquesne Light Company
Gomputailon of Proposed Energy Cost Rale
For Roll-in
lIne
No.

1 Energy Cost Rate = [Fo/S¢ ~ Fb/Sb - Bc/Sr) x 1/{1-T)
2 Fc = Projected Cost of Energy $171,609,298

{Schedule 2)
3  sc=Total Sales Prolected for Computation Perlod 12,405,852 mWh

{Schedule 2}
4 E = Experienced Net Over/{Under] Collections $0

[Schedule 8} ,
& §r = Projected Sales to Retall Customers 12,393,396 mWh

(Schedule 13)
é Fe/Sc = Projected Cost Per kwh Sold 13.833 Mills/kwh
7 B = Energy Cost in Base Rates . 16.450 Milis/kKwh
8 {Fc/sc) -B (2.617) Milis/kWh
9 E/Sr = Emor Cotrection Factor 0.000 Mills/kwh
10 (Fc/Sc)-B-(E/sr) = (2.617} Milis/kwh
N 1/1-T): [T = 4.4% Gross Recelpis Tax) 1.046025

ECR = Energy Cosf Rate (2.737) Mmilis/kWh
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DATE:
SUBJECT:
TO:

FROM:

COMMONWEALTH OF PENNSYLVANIA

September 1, 1998
R-00974104
Office of Special Assistants

James J. McNulty, Secretary

DUQUESNE LIGHT COMPANY APPLICATION FOR APPROVAL OF
RESTRUCTURING PLAN

A copy of Duquesne Light Company's Petition for
Clarification and Reconsideration Regarding Stand-Alone
Restructuring Plan, filed in connection with the above
docketed proceeding, was previously forwarded to your
Office.

This matter is assigned +to your Office for
appropriate action.

cc: Chairman and Commissioners
Law Bureau_
Bureau of Fixed Utility Services
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COMMONWEALTH OF PENNSYLVANIA
Public Utility Commission
September 4, 1998

SUBJECT: Application of Duquesne Light Company

TO:

FROM:

for Approval of its Restructuring Plan Under Section
2806 of the Public Utility Code, Docket No. R-00974104;

Report to the Commission by the Law Bureau Regarding
the Facts Underlying the May 6 Memorandum and Related
Contact Between Duquesne Light Company Personnel

and Commission Staff

James J. McNulty \/

Secretary

Lawrence F. Bal‘tliyﬂrﬁ

Ramona C. Cataldi®
Assistant Counsel

dﬁ)jp

Attached please find the Law Bureau’s Report to the Commission
Regarding the Facts Underlying the May 6 Memorandum and Related Contact
Between Duquesne Light Company Personnel and Commission Staff. Pleasc see
that the Report is placed in the file for the above-referenced electric restructuring
case. The Report should be placed in a Document (red) folder so that the public
will have access to it.

Also, please see that copies of the report are served upon all parties
appearing on the official service list in the above-referenced proceeding.

C. Bohdan R. Pankiw, Chief Counsel
Karen O. Moury, Deputy Chief Counsel

DOCUMENT
FOLDER




COMMONWEALTH OF PENNSYLVANIA
PUBLIC UTILITY COMMISSION

Application of Duquesne Light Company for
Approval of its Restructuring Plan under Section
2806 of the Public Utility Code, Docket No.
R-00974104

REPORT TO THE PENNSYLVANIA PUBLIC UTILITY COMMISSION
BY THE LAW BUREAU REGARDING THE FACTS UNDERLYING
THE MAY 6 MEMORANDUM AND RELATED CONTACT BETWEEN
DUQUESNE LIGHT COMPANY PERSONNEL AND COMMISSION STAFF

> 0 C %E? E gi% Report Prepared By:
4 )

SEP 101998 =~ Lawrence F. Barth
Ramona C. Cataldi
Assistant Counsel

Pennsylvania Public
Utility Commission

P.O. Box 3265
Harrisburg, PA 17105-3265

DOCUMENT
cOLDER

Date: September 4, 1998




Introduction

At the June 26, 1998 public meeting of the Pennsylvania Public Utility
Commission (Commission), Chairman John M. Quain issued an Opinion and
Order at Docket Nos. R-00974104, R-00973981 and A-110150, FO015." The
Order, among other things, directed the Law Bureau to investigate the factual
circumstances surrounding an allegation of an ex parte contact between an
employee of the Duquesne Light Company (Duquesne) and a member of
Chairman Quain’s staff. The alleged ex parte contact is described in more detail
below. The Order specifically instructed the Law Bureau to “conduct an
investigation of the matter, and to provide its findings to the Commission in a
public report....” June 26 Order at 9.

Assistant Counsel Barth and Cataldi were assigned to conduct the
investigation. During the course of this investigation, interviews were conducted
with two employees of Duguesne and three Commission staff members.
Additionally, a number of documents were reviewed, including a memorandum
which was the purported written communication involved in this matter and a
number of written electronic “e-mail” communications between various persons on
the Commission staff. This report is the result of that investigation. Additionally,
the Law Bureau makes recommendations directed at creating a better
understanding of the nature of ex parte communications among the Commission’s-

staff and interested members of the public.

! Application of Dugquesne Light Company for Approval of its Restructuring Plan

under Section 2806 of the Public Utility Code, Docket No. R-00974104; Application of
West Penn Power company for Approval of its Restructuring Plan under Section 2806 of
the Public Utility Code, Docket No. R-00973981; Joint Application of DQE, Inc.,
Allegheny Power System, Inc. and AYP Sub, Inc., for approval of the Transfer by Merger
of the Property and Rights of Duquesne Light Company to Allegheny Power System,
Inc., Docket No. A-10150F0015, Opinion and Order of Chairman John M. Quain
(Entered June 26, 1998) (June 26 Order).




Ex Parte Communications

The Public Utility Code bars ex parfe communication between those
involved in the PUC’s decision-making process and all others. 66 Pa. C.S. §

334(c). An ex parte communication is defined as

any off-the-record communications to or by any

member of the commission, administrative law judge,

or employee of the commission, regarding the merits

or any fact in issue of any matter pending before the

commission in any contested on-the-record proceeding.
Id. A contested on-the-record proceeding is one in which the Commission is to
make a decision on the basis of a record of a hearing where a protest, petition to
intervene in opposition or other pleading opposing a request for Commission
action has been filed. In short, it is a proceeding where there are contested issues
of fact or law. Simply put, the statute prohibits off-the-record communication to,

or by, the decision-maker(s) and members of the public, including the litigants to

the dispute regarding the merits of substantive issues in a contested proceeding.

Background

On August 1, 1997, Duguesne filed a plan to restructure its electric services
so as to facilitate the implementation of direct access to a competitive market for
generation by its retail customers. The filing of the plan was made pursuant to
section 2806(d) of the Electricity Generation, Customer Choice and Competition
Act. 66 Pa. C.S. §§ 2801-2812. Numerous parties intervened and some of them
filed pleadings opposing the plan. Following a hearing and the filing of briefs, on

March 25, 1998, the Administrative Law Judge’s recommended decision regarding



Duquesne’s restructuring plan® was served upon the parties. Following the
issuance of this decision, and in accordance with procedure, the Commissioners
performed a review of the record and briefs, and exceptions and reply exceptions
were filed by various parties. The Commission’s Opinion and Order on the
restructuring plan was entered on May 29, 1998, following a vote at a public
meeting on May 21, 1998. Duquesne filed a Petition for Clarification or
Reconsideration of the May 29 Order on June 16, 1998.

On June 22, Citizen Power, the Mon Valley Unemployed Committee, the
Group Against Smog and Pollution, the Pennsylvania Public Interest Group,
Citizens Organizations on Utility Policies, Just Harvest, the Alliance for
Progressive Action and Clean Water Action (“Citizen Power”) filed a Petition for
Recusal and for Further Discovery, seeking inter alia to have Chairman John M.
Quain recuse himself from all further proceedings in the above-captioned matters.
On June 24, 1998, by means of a secretarial letter, the Secretary of the
Commission circulated a copy of a purported written communication, with
attachments, from a Duquesne employee to a member of Chairman Quain’s staff to
all parties in Duquesne’s restructuring proceeding. The secretarial letter invited
comments. Citizens Power filed comments on July 3, 1998. It was the only party
to do so.

At Public Meeting on June 26, 1998, Chairman Quain declined to recuse
himself and issued an Opinion and Order explaining that decision. The Order
denied Citizen Power’s Petition for Recusal including its request for further
discovery. The Chairman ordered the Law Bureau to conduct an investigation into v« ..
the factual allegations contained in Citizen Power’s petition, namely that a

representative of Duquesne Light Company communicated ex parte with

2 Because of a planned merger with the Allegheny Power System, the proceedings

in the three dockets referenced above are inter-related. However, the ex parte matter
discuss here relates specifically to Duquesne’s “stand-alone” restructuring proceeding.



Commission staff and therefore tainted the decision-making process of the
Commissioners with regard to Duquesne’s restructuring plan.

The Order addressed the legal issue of whether the communication from
Frank Nadolny of Duquesne Light Company is considered ex parte. The Law
Bureau investigated the facts underlying the matter as directed by Chairman
Quain’s Order and has interviewed the following individuals: Robert Rosenthal
(Chairman Quain’s assistant); John Rohrbach (Commissioner Hanger’s assistant at
the time of these events);’ Tom Maher (Fiscal Analyst in the Bureau of Fixed
Utility Services); Frank Nadolny (Duquesne Light Company’s General Manager of
Regulatory Affairs and the author of the memorandum in question); and Nancy

Krajovic (Regulatory Manager at Duquesne Light Company).
Facts Developed by the Law Bureau’s Investigation
a. The May 6 Memorandum

On or about April 6, 1998, Frank Nadolny, the General Manager of
Regulatory Affairs for Duquesne Light Company, contacted Robert Rosenthal, one
of Chairman Quain’s assistants, for the purpose of inquiring as to the scheduling of
the Commission action on the recommended decision. Mr. Nadolny again
contacted Mr. Rosenthal on April 14, 1998, to inform him that Allegheny Power
System was holding a press conference to address the exceptions which it was
filing to the ALJ Recommended Decision in its own restructuring proceeding.

At Public Meeting of April 30, 1998, the Commission approved Chairman
Quain’s Motion to dispense with polling and direct the Office of Special Assistants

(OSA) to prepare an order approving Duquesne Light Company’s restructuring

Mr. Rohrbach is now on the staff of Commissioner Nora Mead Brownell.
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plan, with modifications, in Docket No. R-00974104. Included in the motion were
various tables containing c‘:alculations reflecting the Commission’s stated
disposition of the contested issues in the proceeding.

On May 4, 1998, Frank Nadolny telephoned Robert Rosenthal and informed
him that Duquesne believed there were errors in the Commission’s calculations.
Additionally, Duquesne believed that a schedule attached to the Motion incorrectly
gave the utility a return “on” deferred tax revenues as part of its stranded cost
claim, as opposed to a return “of” these revenues according to the text of the
Motion. Mr. Nadolny indicated that he was coming to Harrisburg for other
purposes and wanted to drop off a copy of what he believed were the correct
calculations.

Mr. Nadolny stated that he was advised by Mr. Rosenthal that John
Rohrbach of Commissioner Hanger’s staff was more familiar with the calculations.
Mr. Nadolny telephoned Mit. Rohrbach and asked if he could provide Duquesne’s
calculations and explanation of the errors, or if Mr. Rohrbach would meet with
Morgan O’Brien, who arrived at the contrary calculations. Mr. Rohrbach initially
agreed, then called Mr. Nadolny back within ten minutes and left a voice message
stating that the issues should be raised in Duquesne’s compliance filing, and that
he could not discuss the numbers with Mr. Nadolny.

On May 6, 1998, Mr. Nadolny hand delivered a memorandum to Mr.
Rosenthal. A copy of the memorandum is attached as Exhibit A. The
memorandum contained what Duquesne considered the correct calculations based
upon the language in‘the Chairman’s:Motion. The mémorandum-contained.a hand. -
written cover page listing the issues addressed, a typed page detailing Duquesne’s
position with respect to the return “on” or return “of” the deferred tax revenues,
one page of the testimony of Robert Clayton, a Duquesne witness in the

proceedings, and 12 pages of tables taken from various exhibits in the proceeding,




some with hand written notes, purportedly demonstrating the utility’s concerns
regarding the calculations. With the exception of the cover page, the typed
explanation of the deferred tax revenues matter and the notes on the tables, all of
the material was drawn from the hearing exhibits.

Mr. Rosenthal stated that he told Mr. Nadolny again that he would have to
talk to John Rohrbach regarding these issues, as he was more familiar with the
numbers involved. Mr. Nadolny stated that Mr. Rosenthal told him he could
properly file a Petition for Reconsideration if he disagreed with the Commission’s
calculations.

At this time, Tom Maher, a Fixed Utility Financial Analyst with the Bureau
of Fixed Utility Services, became involved in the matter. Mr. Rosenthal stated that
he gave a copy of Mr. Nadolny’s memorandum to Mr. Maher and asked him to
verify the numbers. He said he also gave a copy of the pages relevant to a deferred
tax issue to John Rohrbach® Mr. Rohrbach, however, does not remember receiving
the pages, and stated that following the initial telephone call from Frank Nadolny,
he removed himself from the issue and did not speak with anyone concerning the
calculations until some time later.*

Mr. Maher stated that he reviewed the calculations at that time in light of
the tables given him by Mr. Rosenthal. He did not see the hand written cover page
from Mr. Nadolny. His intention, he stated, was to verify the Commission’s
calculations. When he finished, he sent two e-mails to Mr. Rosenthal with his
findings on May 11, 1998 which generally verified the Commission’s calculations.

Mr. Rosenthal stated that he discussed the calculations for the Transmission -

and Distribution rate -- one of the matters raised by Duquesne -- with Mr.

4 At this time the Commission was considering a number of restructuring cases

which, to a great extent, involved the same issues with different underlying facts. Mr.
Rohrbach stated he could not recall with certainty details regarding conversations with
respect to a specific case. He stated that he had no memory of receiving the

memorandum from Mr. Rosenthal.



Rohrbach on, or about, May 14, 1998. They discussed whether schedules attached
to the Motion had used the correct sales numbers. They agreed that this was an
issue that could be properly raised in Duquesne’s compliance filing.

Mr. Rosenthal stated that he did not at that time, or any time, discuss the
memorandum or calculations with anyone in his office, including Chairman Quain.
Additionally, Mr. Rohrbach stated that he did not discuss the calculations with
anyone in his office, including Commissioner Hanger.

Messrs. Rosenthal, Rohrbach, and Mabher all stated that they had no other
communications with anyone regarding these calculations between May 14 and
May 21, 1998, when the Commission voted on the Duquesne restructuring plan.
At public meeting on May 21, the Commission rendered its final binding vote on
the Duquesne restructuring plan. Its Order adopted the issues as approved in the
Motion of April 30 with no changes. This Order was entered on May 29, 1998.

On June 4, 1998, Mr. Nadolny was at the Commission to attend the public
meeting scheduled that date. After public meeting, he saw Mr. Rosenthal in the
hall and, knowing that the Commisston had made no changes in its May 29 Order
based upon the issues he had raised in the May 21 memorandum, he asked if there
was someone he might speak to about the calculations. Mr. Rosenthal referred
him to Mr. Maher. Mr. Nadolny went to Mr. Maher’s office and told Mr. Maher
that he was interested in finding out how the Commission had developed the $493
million deferred tax revenue level. He wished to schedule a telephone conference
with Mr. Maher, Ms. Krajovic, Morgan O’Brien, and Jim Lahtinan (also from
Duquesne), to discuss Duquesne’s inability to duplicate a deferred tax calculation + .- ~
of $493 million contained in a table attached to the Motion. Mr. Nadolny states
Mr. Maher agreed to get back to him on this request.

Mr. Nadolny, who was preparing to leave for vacation, spoke with Ms.

Krajovic when he returned to Duquesne, and asked her to contact Mr. Maher to



schedule a conference call between the above individuals to discuss this matter.
Ms. Krajovic said that she called Mr. Maher later on June 4 to schedule a
conference call for the following Tuesday, June 9 at 10 a.m. to compare the
deferred tax calculations. On June 5, 1998, Ms. Krajovic received a request from
Morgan O’Brien in her office that they hold an in-person meeting with Mr. Maher
to discuss this issue so that Duquesne could prepare its compliance filing. Ms.
Krajovic stated she called Mr. Maher to request a meeting at that time. A meeting
was scheduled for Thursday, June 11, 1998.

In the meantime, Mr. Maher stated that he contacted the Law Bureau for
guidance as to whether the proposed telephone conference was considered ex
parte. He was advised by the Law Bureau that it was not advisable to meet with
representatives of Duquesne at that time given that the matter could be raised in
the compliance filing or by petition.

On June 10, 1998, Robert Bennett, manager of the Energy Division in the
Bureau of Fixed Utility Services and Mr. Maher’s superior, called Mr. Nadolny
and informed him that it may not be proper to hold a meeting, and that counsel for
the Commissionymay-contact Duquesne’s counsel to explain. However, Ms.
Krajovic, being unsure whether the meeting was actually canceled, arrived at the
Commission on Thursday June 11, accompanied by Morgan O’Brien and Jim
Lahtinan. The three Duquesne employees were informed by Mr. Bennett that there
would be no meeting, and the three left without talking to anyone ¢lse at the

Commission.

Duquesne filed a Petition for‘Clarification or Reconsideration -of-the May -~ -

29 Order on June 16, 1998, in which it sought clarification of the same issues
which had been the subject of the May 6 memorandum.
On June 22 Citizen Power, filed its Petition for Recusal and for Further

Discovery, seeking to have Chairman Quain recuse himself from all further



proceedings in the above-captioned matters. Two days later, June 24, the
Commission Secretary served all parties to Duquesne’s restructuring proceeding
with copies of the May 6 memorandum from Mr. Nadolny. The Chairman’s
Opinion and Order was issued at the Public Meeting of June 26. In it, he denied
the request that he recuse himself and the request for additional discovery. The
Chairman found that the May 6 memorandum did not constitute an ex parte
communication. His Opinion and Order sets forth the basis for this holding and
need not be repeated here. Nonetheless, in the Opinion and Order he stated that, in
“an abundance of caution,” Mr. Rosenthal would no longer advise him with
respect to the Duquesne proceeding.

The Commission also voted on various petitions for reconsideration of the
May 29 Order, denying some in-part and granting some in-part.” The Order stated
that the clarification of calculations could be considered in Duquesne’s compliance
filing.

The compliance filing, which had been made on June 19, 1998, was under
review by the Bureau of Fixed Utility Services. Due to the allegation raised
regarding the May 6 memorandum from Mr. Nadolny, Mr. Maher was not

assigned to work on the review of the compliance filing.
b. Conclusion

Each of the individuals questioned in this matter recited the same set of
facts. Mr. Nadolny detailed-his role in authoring the. memorandum with . -
Duquesne’s calculations, but pointed out that the numbers were a reflection of

Duquesne’s interpretation of the text of the Commission’s Motion. Mr. Nadolny

) Application of Duguesne Light Company for Approval of Restructuring Plan

Pursuant to 66 Pa. C.S. § 2806(d), Docket No. R-00974104, Opinion and Order (Entered
July 16, 1998).
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stated that Duquesne was not attempting to modify the resolution of issues
contained in the Motion; rather the purpose of the memorandum was to'clarify the
calculations in a way in which Duquesne felt adequately represented the intention
of the Motion. Based upon our review of the matter, these statements are credible
and supported by our examination of the Nadolny memorandum and the apparent
ambiguity created by the inconsistencies in the Motion and the attached schedules.

Robert Rosenthal was the first to receive information from Mr. Nadolny,
and he referred Mr. Nadolny to John Rohrbach. Mr. Rohrbach did nothing with
the information, and refused to meet with Mr. Nadolny to discuss it. While Tom
Maher stated that he reviewed, as requested, the information in an attempt to verify
the Commission’s calculations, ultimately he did not meet with anyone from
Duquesne either. When requested to meet with Duquesne personnel, he properly
sought out and received advice from the Law Bureau, and informed his supervisor,
Robert Bennett, who canceled the proposed meeting. Based upon our review of
staffs actions in response to the Nadolny memorandum, neither Chairman Quain or
Commissioner Hanger were contacted or even aware of Duquesne’s informal
communications.through Mr. Nadolny.

The Law Bureau notes that each PUC employee and those of Duquesne
stated they were aware of the prohibitions on ex parfe communications. Mr.
Nadolny and Ms. Krajovic believed that, because the memorandum consisted
primarily of material drawn ﬁom record evidence for the purpose of verifying
calculations, it would not be an ex parte communication. However, it appears that
there was some confusion-among PUC staffiinvolved as to what constitutes-amex: ... . -
parte communication. A recommendation is made below to improve education
within the PUC on the regulations regarding such communication.

Based upon the conversations reported by those interviewed in this

investigation and the written May 6 memorandum, the Law Bureau does not



believe that the memorandum, or related discussions between PUC and Duquesne
personnel constituted ex parte communications. It can be reasonably concluded
that Duquesne was making an effort to reconcile discrepancies it perceived existed
between the Motion and the attached tables. The utility was not making an attempt
to influence the Commission to change the substance of the April 30 Motion, but
rather to better understand precisely what the PUC had decided on some very
complex issues. In order to make a filing in compliance with the then forthcoming
(May 29) Order, it was necessary for Duquesne to reconcile the language of the
Motion with the supporting schedules.

With respect to the responses by the PUC staff to the memorandum and
contacts by Duquesne, the Law Bureau believes that, insofar as this was an attempt
to clarify the Motion and not to alter the Commission’s holdings, the personnel
involved did not act improperly. Nonetheless, the substance of the
communications should have been recognized sooner as relating to classic
compliance filing issues. As noted below, the best course for staff to take in such
situations is to consult the Commission’s Law Bureau when they:receive written or
oral communications relating to the substance of matters under Commission
review.

The Law Bureau also finds that the Commission acted properly when it
became aware that there may have been an ex parfe communication between a
utility and members of the PUC staff. The Petition for Recusal and for Further

Discovery was filed on June 22. Within two days the May 6 memorandum was

-placed in the record and circulated by the Commission Secretary to all parties who- - - -

were also given the opportunity to comment. This is consistent with Commission
policy which states that ex parte communication may be cured by providing all
parties with copies. Procedures Manual, § 403(K); see Attachment B. It is also

consistent with Pennsylvania law. Blue Mountain Consolidated Water Co. v. Pa.
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P.U.C., 57 Pa. Commonwealth Ct. 363, 426 A.2d 724 (1981). This was done as a

precaution even though, at the time, there had been no determination that the
communication had been of an ex parte nature. Moreover, Chairman Quain took
the additional step of directing that the Law Bureau investigate the facts

surrounding the allegation of ex parte contact and that its report be made public.

Commission Procedures Regarding Ex Parte Communications

The Comments filed by Citizen Power in response to the June 24 Secretarial
Letter raised the following three issues: 1) what is the commission’s definition of
an ex parte communication; 2) what type of ex parte communication is not
prohibited; and 3) what should be the Commission’s standards and procedures for
preventing and addressing improper ex parte communication. In general, the
comments suggested that the PUC provide a general analysis of the Commission’s
ex parte communication policies, protections and attitudes, and recommended that
this be accomplished in the form of Commission guidelines on ex parte
communications.

The Law Bureau 1s aware of the serious impact ex parte communications
may have on the administrative process and the Commission’s on-going concern
that its procedures and practices preserves a fair and legaily sound
decision-making process. The Law Bureau has, therefore, reviewed the ex parte
procedures currently in place at the Commission with an eye toward improvement

and education to all Commission employees.
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a. Existing Commission Policy

Section 319(a)(3) of the Public Utility Code places a duty upon each
Commissioner to “[a]void all ex parte communications prohibited in this part.” 66
Pa. C.S. § 319(a)(3). Section 319(a)(5) expands this prohibition to include
Commissioners’ staffs and personnel, by directing Commissioners to require that
their staff and personnel *...observe the standards of fidelity and diligence that
apply to the commissioner...” 66 Pa. C.S. § 319(a)(5). Section 334(c) defines ex
parte communications.

To provide further guidance to our employees, the Commission has
included in its Procedures Manual a section addressing ex parfe communications
(Section 403). The section explains the meaning of ex parte communications, as
well as addressing how the parameters apply to different bureaus and specific
types of cases, and when the ex parte prohibition begins and ends for a given case.
A comprehensive definition of ex parte combinations is included, and the manual
describes what constitutes a “contested on-the-record proceeding” in accordance
with 66 Pa. C.S. § 334(c). Additionally, the manual describes specific instances
which do or do not constitute an ex pafte communication. The manual also sets
forth specific actions which prompt the beginning or ending of a contested
on-the-record proceeding.

In addition to the above, the Commission Procedures Manual explains how
an ex parfe communication can be cured, by providing copies to all parties of the
written communication at issue. As noted earlier, copies of the May 6
memorandum from Mr. Nadolny were serve upon all the parties in this proceeding

by the Commission Secretary on June 24, 1998 at the direction of Chairman

Quain.
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Finally, the Procedures Manual encourages employees to ask questions
regarding ex parte communications and to seek advice from Commission counsel
which may then be reviewed by the Commission at the employee’s request.
The section of the Public Utility Commission Procedures Manual addressing ex
parte communications as well as a chart which summarizes Commission
proceedings and the starting point for ex parte prohibitions is attached as Exhibit
B.

With respect to training on ex parte procedures, new employees at the
Public Utility Commission attend an orientation program which includes a
presentation on ethics and new Commissioners receive briefings on various issues

and procedures, including the ex parte prohibitions. Each employee of the

Commission is provided with a copy of the Procedures Manual.
b. Findings and Recommendations

The Law Bureau has reviewed the ex parfe procedures and definitions
contained in the Commission procedures manual and is satisfied that this provides
a comprehensive set of guidelines for employees to follow, as well as encouraging
employees to consult with counsel when in doubt. To ensure that Commission
employees understand their responsibilities with regard to ex parte
communications, the Law Bureau recommends that the Commission continue to
review the section on ex parte communications frequently, with a view toward
refining and updating any part of the section that is necessary.

As a further response to the events detailed above, section 403 Procedures
Manual and its accompanying chart should be distributed to all employees at this
time, with a memorandum directing them to review the ex parte definitions and

procedures. It should also encourage them to contact the Law Bureau with any
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questions they may have any time they are approached with information regarding
a contested case pending before the Commission before they accept the material or
listen to discussions of pending issues any time it is more than a strictly procedural
matter.

To better help employees deal with communications which may be ex parte
in nature, the Commission should conduct training on ex parte and other ethical
responsibilities on an annual basis. At that time, copies of Section 403 of the
Procedures Manual and its related table should be redistributed to appropriate staff
in order to refresh employee recollections and encourage clarification of the
procedures.

Staff shouid be instructed to giving special attention to answering the

following questions when approached by someone regarding an on-going

proceeding:
N . .
» Does the contact involve a contested, on-the-record proceeding?
. Does the contact relate to a substantive issue or is it procedural in
nature?
. Are all parties present?

Moreover, the Commission should encourage the utilities under its
jurisdiction to educate their officers and employees with regard to the prohibitions
on ex parte communications so as to prevent any future occurrences of this nature.
With respect to the events described above, it is suggested that, in the future,
utilities which wish to verify calculations contained in a Commissioner’s motion.
or an order should express their concerns in a written communication which is
served upon all parties. When a face-to-face meeting is necessary, the
Commission staff could éonvene a technical conference open to all parties to the

proceeding.
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ATTACHMENT A

May 6, 1998 Memorandum
from Frank Nadolny
to Robert Rosenthal
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Correction of Attachment C to Chairman Quain’s Motion

on Duguesne Light Company's Restructuring Plan

The schedule shown on Attachment C to Chairman Quain’s Motion on
Duquesne Light Company's Restructuring case setting forth the Total CTC
Revenue Requirement is inconsistent with the intent of the Motion and with
Duquesne's testimony.

Total CTC Revenue Requirement on Attachment C is defined as the sum
of “Return Of and On Stranded + Return On Unamort. Deferred Tax Balance “.
Additionally, the Attachment caption states that “DLC gets return on unamortized
Deferred Tax balance (See DLC Statement No. 2, Clayton Testimony}.”

Duguesne did not petition for recovery of a return on its unamortized
deferred tax balance. Rather, the claim was for recovery of its unamortized
deferred tax balance, which is consistent with traditional ratemaking.

The testimony referenced on the schedule caption of Attachment C (See
DLC Statement No. 2, Clayton Testimony) discusses the return on the regulatory
asset related to FAS 109, which is distinct from and unrelated to the issue of the
ultimate deferred tax balance. The misinterpretation of that portion of DLC's
testimony has caused the schedule detailing Duquesne's Total CTC Revenue
Requirement to be in error, by providing (in column four) for the recovery of a
return on the unamortized deferred tax balance rather than the return of that
deferral.

A supporting schedule entitled “Buildup of Deferred Tax Revenue
Requirement” shows the return both of and on the deferred tax balance of
$493,344,701. However, only the return on that balance shown on this
supporting schedule is incorporated into the Total CTC Revenue Requirement on
Attachment C. '

The corrected Attachment C shows a monthly recovery in the fourth
column of $5,873,151 (straight-line amortization of $493,344,701 unamortized
deferred tax balance over 84 months), rather than the return on that deferral.
This change reflects both the intent of Chairman Quain’s Motion as well as -
DLC's petition for recovery of deferred taxes. The caption on the corrected
Attachment C is consistent with these changes.
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deferred Ernployeg Costs, DOE Decontamination and decommissioning costs, pre-accrual
of nuclear outage costs, deferred pilot program costs. A return as well as recovery is
claimed for all of the Company’s other regulatory assets.

Is it appropriate for the Company to earn a return on the regulatory asset related to FAS
109?

Yes. For purposes of estimating stranded costs as of 2005, the Company has reduced the
book value of its generation assets by the full amount of its accumulated deferred tax and

accumulated ITC balances. The Company proposes that the final market-based valuation

LA should similarly account for deferred taxes and ITCs. Thus, customers will be credited with

the full value of these balances against the book value of generation. Accordingly, it is

appropnrate for the Company to claim a return on the tax related asset. Since the Company

is amortizing its tax related regulatory asset more. rapidly than it is reversing its deferred tax

balance (i.e., the regulatory asset is being amortized over the Transition Period while the

deferred tax balance is being reversed over the remaining life of the Company’s plants),

Duquesne’s customers will actually incur a lower total revenue requirement than they

would under traditional ratemaking. Of course, both methods produce the same present
value of revenue requirements. If a return were to be denied on the tax related assets, then
an offsetting adjustment should be made to the generation related deferred tax balance.

How were debt.discounts and premiur-ns included in your stranded cost claim?

Duquesne’s cost of capital assumes, that debt discounts and premiums will be amortized
(and earn a return equal to the Company’s cost of capital) over the average remaining life of
its outstanding debt and preferred securities. Since the Transition Period is shorter than the

remaining average life of the Company’s securities, a shortfall would be experienced. As
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L Siranded $ 1,331,368,299 $ 22,796,269 0.9167% 11.000%
Stranded Stranded Revenue Deferrred Tax Total Monthly
Menth Monthly kwh " Beg. Of Month Requirement Revenue Req. Revenue Reqg.
1 1,098,149,000 % 1,326,300,000 $ 22,796,269 % 4,486,348 $ 27,282,617
2 1.098,149,000 & 1,315,661,481 g 22,796,269 $ 4,450,038 § 27,246,309
3 1,098,149,000 § - 1,304,825,442 5 22,796,269 § 4413398 % 27,209,667
4 1,088,149,000 § 1,294,090,850 $ 22,796,269 § 4,376,421 % 27,172,650
5 1.098,145,000 $ 1 .28?.15?.221 $ 22796269 § 4338,105 $ 27,135,374
6 1,098,149,000 § 1,272,123,227 3 22796269 3% 4,301,447 3 27,097,716
7 1,098,149,000 $ 1,260,988,087 $ 22,796,269 $ 4,263,444 % 27,059,713
B 1,098,149,000 $ 1,249,750,876 $ 22,796,269 % 4225092 % 27,021,361
9 1,088,149,000 § 1,238,410,656 3 22,796,269 $% 4,186,389 $ 26,982,658
10 1,098,149,000 % 1.226,966,485 $ 122,796,269 $ . 4,147331 § 26,943,600
11 1,098,149000 % 1,215,417,409 ] 22,796,268 § 4107915 % 26,904,184
12 1.098,148,000 $ 1,203,762,466 $ 22,796,269 § 4,068,137 S 26,864,406
13 1,416,406,000 § 1,192,000,686 $ 22,796,269 § 4,027,995 S 26,824,264
14 1.116.4068,000 & 1,180,131,090 $ 22,796,269 % 3987485 § 26,783,754
15 1,116,406,000 § 1,168,152,689 S 22,796,269 3,946,604 & 26,742,873
16 1,116,406,000 § 1,156.064,486 3 22,796,269 S 3905348 § 26,701,617
17 1,116,406,000 % 1,143,865,475 8 22,796,269 § 3863714 S 26,659,983
18 1,116,406,000 § 1,131,554,639 $ 22,796,268 % 3821698 S 26,617,857
18 1,116,406,000 $ 1,119,130,955 s 22,796,269 § 3779297 S 26,575,566
20 1,116,406,000 1,106,593,386 $ 22,796,269 5 3,736,507 § 26,532,776
21 1,116,406,000 § 1,093,940,890 $ 22,796,269 S 3693325 % 26,488,594
22 1,116,406,000 % 1,081,172,412 $ 22796269 % 3,649,748 § 26,446,017
23 1,116,406,000 § 1,068,286,8%0 3 22,796,269 § 3605770 § 26,402,039
24 1,116,406,000 $ 1,055,283,251 $ 22,796,269 3,561,380 $ 26,357,659
25 1,134.810,500 § 1,042,160,412 $ 22,796,269 § 3.516,603 $ 26,312,872
26 1,134,810,500 § 1,028,917,280 $ 22,796,269 $ 3,471,405 S 26,267 674
27 1,134,.810,500 % 1,015,552,752 $ 22,796,269 S 3425793 & 26,222,062
28 1,134,810,500 % 1,002,065,717 3 22,796,269 % 3,379,763 % 26,176,032
29 1,134.810,500 3 988,455,050 3 22796269 § 3333311 § 26,129,580
30 1,134810,500 § 974,719,619 S 22,796,269 § 3,286,433 § 26,082,702
31 1,134.810,500 % 860,858,280 5 22,796,268 5 3238125 & 26,035,394
32 1,134,810,500 % 946,869,878 3 22,796,269 § 3,191,384 % 25,987,653
33 1,134.810,500 § 932,753,250 $ 22,796,269 § 3,143,265 $ 25,938,474
34 1,134810,500 § 918,507,219 $ 22,796,269 § 3,094585 $ 25,890,854
35 1,134.810,500 § 904,130,599 3 22,796,269 § 3045518 % 25,841,787
36 1,134.810,500 § 889,622,154 $ 22,796,262 % 2,985,002 $ 25,792,271
37 1,153,828,667 § 874,980,795 $ 22,796,269 & - 2946032 % 25,742,302
38 1,153,820,667 § 860,205,183 L3 22,796,269 § 2,895,605 $ 25,691,874.
39 1,153.829,667 § 845,294,128 3 22,796,269 3% 2,844,714 $ 25,640,883
40 153828667 § 830,246,389 3 22,796,269 § 2,793,358 § 25,589,627
41 1,153.829,667 § 815,060,712 3 22,796,269 § 2,741,530 § 25,537,799
42 1.153.829,667 § 789,735832 % 22,796,269 § 2,689,228 § 25,485,497
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1,184.297,000
1,194.297,000
1,194.297,000
1,194.297,000
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1,194,297,000
1,194.297,000
1,214.002,901

1,214.002,901

1,214,002,801

1,214.002,901

1,214,002,801

1,214,002,901

1.214.002,901

1,214,002,901

1.214.002,901

1,214,002,801 -

1,214.,002,901
1.214.002,901
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768,663,352

© 752,913,164

737,018,599
720,978,333
704,781,032
688,455,348
671,969,919
655,333,374
638,544,328
621,601,382
604,503,126
587,248,135
569,834,974
552,262,192
534,528,327
516,631,900
498,571,424
480,345,393
461,952,290
443,390,583
424,658,728
405,755,164
386,678,317
367,426,599
347,998,407
328,392,124
308,606,116
288,638,736
268,488,322
248,153,186
227,631,665
206,922,019
186,022,535
164,931,473
143,647,076
122,167,571
100,491,172

78,616,072

56,540,450

34,262,468

11,780,272

22,796,269
22,796,269
22,796,269
22,796,269
22,796,269
22,796,269
22,796,269
22,796,269
22,796,269
22,796,269
22,796,269
22,796,269
22,796,269
22,796,269
22,796,269
22,796,269
22,796,269
22,796,269
22,796,269
22,796,269
22,796,269
22,796,269
22,796,269
22,796,269
22,796,269
22,796,269
22,796,269
22,796,269
22,796,269
22,796,269
22,796,269
22,796,269
22,796,269
22,796,269
22,796,263
22,796,269
22,796,269
22,796,269
22,796,269
22,796,263
22,796,269
22,796,263
1,331,368.299
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2,583,180
2,529,426
2,475,179
2,420,435
2,365,189
2,300,436
2.253,173
2,196,394
2,139,094
2,081,269
2,022,914
1,964,025
1,904,595
1,844,620
1,784,096
1,723,017
1,661,378
1,599,174
1,536,400
1,473,051
1,409,120
1,344,604
1,279,496
1,213,792
1,147,485
1,080,570
1,013,042
944,895
876,123
806,721
735,683
666,003
594,675
522,692
450,051
376,743
302,763
228,105
152,763
76,730

0
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25,432,715
25,379,449
25,325,695
25,271,448
25,216,704
25,161,458
25,105,706
25.049.442
24,992,663
24,935,363
24,877,538
24,818,183
24,760,294

- 24,700,864

24 640,889
24,580,365
24,519,286
24 457,647
24,385,443
24,332,669
24,269,320
24,205,389
24,140,873
24,075,765
24,010,061
23,943,754
23,876,839
23,808,311
23,741,184
23,672,393
23,602,990
23,532,952
23,462,272
23,380,844
23,318,962
23,246,320
23,173,012
23,099,032
23,024,374
22,948,032
22,872,999
22,796,269
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Monthly kwh
$,098,149,000
1.098,149,000
1,098,149,000
1,098,145,000

" 1,098,149,000
1,098,149,000

1,098,149,000
1,098,149,000
1,098,149,000
1,098,149,000
1,098,149,000
1,088,149,000
1,116,406,000
1,116,406,000
1,116,406,000
1,116,406,0:00
1,116,406,000
1,116,406,000
1,116,406,000
1,116,406,000
1,116.406,000
1,116,406,000
1,116,406,000
1,116,406,000
1,134,810,500
1,134,810,500
1,134,810,500
1,134,810,500
1,134,810,500
1,134,810,500
1,134,810,500
1,134,810,500
1,134,810,560
1,134,810,500
1,134,810,500
1,134,810,500
1,153,829,667
1,163,829.667
1,153,829,667

1,153,829,667 -

1,153,829,667
1,153,829,667
1,153,820,667

1,153,829,667 °

Requlﬁlent rasult
493,344,7014 " Return: Return Of + On: Def, Tax

Def. Tax Principal 11.000% $ 8,447,263 Amort. Running Total:
489,419,764 4,522 326 3 8,447,263 3,924 937
485,458,849 4486348, §$ 8,447,263 3,960,915 7,885,852
481,461,625 4,450,039 $ 8,447 263 3,997,224 11,883,076
477,427,760 4,413,398 $ 8,447,263 4,033,865 15,916,941
473,356,918 4,376,421 $ 8,447,263 4,070,842 19,987,783
469,248,759 4,339,105 5 8,447,263 4,108,158 24,095,942
465,102,943 4,301,447 $ 8,447,263 4,145,816 28,241,758
460,919,123 4,263,444 $ 8,447,263 4,183,820 32,425,578
455,696,852 4,225,092 ] 8,447,263 4222171 36,647,749
452,436,078 4,186,389 $ 8,447,263 4,260,875 40,908,623
448,136,145 4,147,334 $ 8,447,263 4,293,933 45,208,556
443,796,796 4,107,915 $ 8,447,263 4,339,349 49,547 905
438,417,670 4,068,137 L3 8,447,263 4,379,126 53,927,031
434,958,402 4,027,995 3 8,447,263 4,419,268 58,346,299
430,538,625 3,987,485 ] 8,447,263 4,458,778 62,806,076
426,037,965 3,946,604 $ 8,447,263 4,500,659 67,306,736
421,496,050 3,905,348 $ 8,447,263 4,541,915 71,848,651
416,912,501 3,863,714 $ 8,447,263 4,583,549 76,432,200
412,286,935 3,821,698 3 8,447,263 4,625,565 81,057.766
407,618,969 3,779,297 $ 8,447,263 4,667,966 85,725,732
402,908,213 3,736,507 $ 8,447,263 4,710,756 90,436,488
398.154,275 3,693,325 $ 8,447,263 4,753,938 95,180,426
393,356,759 3,649,748 $ 8,447,263 4,797 516 99,987,842
388,515,266 3,605,770 $ 8,447,263 4,841,493 104,829,435
383,629,393 3,561,390 $ 8,447,263 4,885,873 109,715,308
378,698,732 3,516,603 3 8,447,263 4,930,661 114,645,969
373,722,874 3,471,405 $ 8,447,263 4,975,858 119,621,827
368,701,404 3,425,793 S 8,447,263 5021470 124,643,297
363,633,903 3,378,763 % 8.447,263 5.067,500 129,710,798
358,519,951 3,333,311 $ B,447,263 5,113,953 134,824,750
353,359,120 3,286,433 ] 8,447,263 5,160.830 139,985,581
348,150,982 3,239,125 % 8,447,263 5,208,138 145,193,719
342,895,103 3,191,384 $ 8,447,263 5,255,879 150,449,598
337,591,045 3,143,205 $ 8,447,263 5,304,058 155,753,656
332,238,366 3,094,585 % 8,447,263 5,352,679 161,106,335
326,836,621 3,045,518 3 8,447,263 5,401,745 166,508,080
321,385,360 2,996,002 3 8,447,263 5,451,261 171,959,341
315,884,128 2,946,032 $ 8,447,263 5,501,231 177.460,572
310,332471 2,895,505 $ 8,447,263 ' 5.551,659 183,012,230
304,729,922 2,844,714 $ 8,447,263 5,602,549 188,614,779
299,076,016 2,793,358 3 8,44'_/.263 5,653,906 194,268,685
283,370,283 2,741,530 3 8,447,263 5,705,733 199,974,418
287612247 2,689,228 % 5,447,263 5,758,036 205,732,454
281,801,430 2,636,446 $ B,447,263 5,810,818 211,543,271




45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
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62
63
64
65
66
67
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63
70
71

72
73
74

75

76
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79
80
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82
83
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1,153,829,667
1,153,828,667
1,153,829,667
1,153,829,667
1,173,544 ,000
1,173,544,000
1,173,544,000
1,173,544,000
1.173,544,000
1,173,54,000
1,173,544,000
1,173,544,000
1,173,544,000
1,173,544,000
1,173,544,000

1,173,544.000.

1,194,297,000
1,184,297,000
1,194,297,000
1,194,297,000
1,194,287,000
1,194,297.000
1,194,297,000
1,194,257,000
1,194,297,000
1,194,247,000
1,194,297,000
1,194,297,000
1,214,002,901
1.214,002,901
1,214,002,901
1.214,002,901
1,214,002,901
1,214,002,901
1.214,002,901
1,214,002.901
1,214,002,901
1,214,002,901
1,214,002,901
1,214,002,91

27.'.346

270,019,508
264,047,424
258,020,595
251,938,521
245,800,694
239,606,604
233,355,734
227,047,565
220,681,571
214,257,223
207,773,984
201,231,315
194,628,672
187,965,505
181,241,259
174,455,374
167,607,285
160,696,422
153,722,208
146,684,066
139,581,407
132,413,640
125,180,168
117,880,380
110,513,697
103,078,476
95,577,108
£8,005,968
80,365,426
72,654,846
64,873,585
57,020,996
49,096,426
41,099,213
33,028,692
24,884,192
16,665,034
8,370,533

0

2,583,180
2,529,426
2475179
2,420,435
2,365,189
2,309,436
2,263,173
2,196,394
2,139,084 .
2,081,269
2,022,914
1,964,025
1,904,595
1,844,620
1,784,096
1,723,017
1,661,378
1,599,174
1,536,400
1,473,051
1,409,120
1,344,604
1,279,496
1,213,792
1,147,485
1,080.570
1,013,042
944 895
876,123
806,721
736,683
666,003

594 675 .

522,692
450,051
376,743
302,763
228,105
152,763

76,730 ~

$
$
$
3
s
3
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$
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$
$
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¥
$
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3
5
$
3
3
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$
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8,447,263 ‘ 5,864,084

8,447,263
8.447,263
8,447,263
8,447,263
8,447,263
8,447,263
8,447,263
B.447,263
8,447,263
8,447,263
8,447,263
8,447,263
8,447,263
8,447,263
8,447,263
8,447,263
8,447,263
8,447,263
8,447,263
8,447,263
8,447,263
8,447,263
8,447,263
8,447,263
8,447,263
8,447,263
8,447,263
8,447,263
8,447,263
8,447,263
8,447,263
B.447,263
8,447,263
8.447,263
8,447,263
8,447,263
8,447,263
8,447,263
8,447,263
493,344,701

5,917,838
5,872,084
6,026,829
6,082,074
6,137,827
6,194,090
6,250,869
6,308,169
6,365,994
6,424,349
6,483,239
6,542,668
6,602,643
6,663,167
6,724,246
6,785,885
6,848,089
6,910,863
6,974,213
7,038,143
7,102,659
7,167,767
7,233,472
7,299,778
7,366,693
7,434,221
7,902,368
7,571,140
7,640,542
7,710.580
7,781,261
7,852,589
7,924,571
7,897.213
8,070,520
8,144,500
8,219,158
8,284,500
8,370,533
493,344,701

217,407,355
223,325,193
229,297,277
235,324,106
241,406,180
247,544,007
253,738,097
259,988,967
266,297,136
272,663,130
279,087.478
285,570,717
292,113,386
298,716,029
305,379,196
312,103,442
318,889,327
325,737,416
332,648,279
339,622,492
346,660,635
353,763.294
360,931,061
368,164.533
375,464,311
382,831,004
390,265,225
397,767 593
405,338,733
412,979,275
420,689.855
428,471,116
436,323,705
444,248,275
452,245 488
460,316,009
468,460,509
476,679,667
484,974,168
493,344,701
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[Total GTC Revenue Requirement: Retum Of & On Stranded + Retum Of Unamort. Deferred Tax Balance
DLC gets retum of unamortized Deferred Tax balance of $493,344,701 over 84\riqlonths (straight-line amortization)
\[ i Annual Return:
| Stranded $ 1,331,368,299 $ 22,796,269 11.000%
: Stranded Stranded Revenue Deferred Tax Total Monthly
Month  Monthly kwh Beg. Of Month Requirement Revenue Req. Revenue Req.
1 1,098,149,000 $ 1,326,300,000 $ 22,796,269 $ 5,873,151 § 28,669,420
2 1,098,149,000 $ 1,315,661,481 $ 22,796,269 § 5873151 § 28,669,420
3 1,098,148,000 $ 1,304,925442 § 22,796,269 $ 5873,151 § 28,669,420
4 1.088,149,000 $ 1,294,090990 § 22,796,269 $ 5873,151 $ 28,669,420
5 1,098,149,000 $ 1,283,157221  § 22,796,269 $ 5,873,151 $ 28,669,420
6 1,098,149,000 $ 1,.272,123,227 § 22,796,269 $ 5,873,151 § 28,659,420
7 1,098,149,000 $ 1,260,988,087 § 22,798,269 § 5,873,151 § 28,669,420
8 1,098,149,000 $ 1,249,750876  § 22,796,269 3 5,873,151 % 28,669,420
9 1,098,149,000 $ 1,238,410,656 $ 22,796,269 $ 5,873,151 § 28,669,420
10 1,098,149,000 $ 1,226,966,485 3 22,796,269 $ 5873,151 § 28,669,420
1 1,098,149,000 $ 1,215417409 § 22,796,269 $ 5873,151 § 28,668,420
12 1,098,149,000 $ 1,203,762,466 § 22,796,269 $ 5,873,151 § 28,669,420
13 1,116,406,000 $ 1,182,000686 § 22,796,269 % 5,873,151 § 28,669,420
14 1,116,406,000 $ 1,180,131,080 $ 22,796,269 $ 5,873,151 $ 28,669,420
15 1,116,406,000 $ 1,168,152689 § 22,796,269 $ 5873,151 § 28,669,420
16 1,116,406,000 $ 1,156,064,486 $ 22,796,269 % 5,873,151 § 28,669,420
17 1,116,406,000 $ 1,143,865,475 $ 22,796,269 % 5,873,151 § 28,669,420
18 1,116,406,000 $§  1,131,554639 % 22,796,269 § 5873,151 § 28,669,420
18 1,116406,000 § 1,118,130,855 $ 22,796,268 $ 5,873,151 § 28,669,420
20 1,116,406,000 $ 1,106,583,386 § 22,796,269 $§ 5,873,151 % 28,669,420
21 1,416,406,000 $ 1,093,940800 § 22,796,269 § 5,873,151 § 28,669,420
22 1,116,406,000 $ 1,081,172412 § 22,796,269 $ 5,873,151 § 28,669,420
23 1,116,406,000 $ 1,088,286,800 § 22,796,269 $ 5,873,151 § 28,669,420
24 1,116,406,000 § 1,055,283,251 $ 22,796,269 $ 5,873,151 § 28,669,420
25 1,134,810,500 § 1,042,160,412 $ 22,796,268 $ 5873151 § 28,669,420
26 1,134,810,500 $ 1,028,917,280 § 22,796,269 § 5873151 § 28,669,420( .
27 1,134,810,500 $ 1.015,552,752 § 22,796,269 $ 5873151 § 28,669,420
28 1,134,810,500 $ 1,002,065,717 § 22,796,269 $ 5,873,151 § 28,669,420] .
29 1,134,810,500 $ 988,455,050 § 22,796,259 $ 5,873,151 § 28,669,420
30 1,134,810,500 $ 974,719,619 $ 22,796,269 $ 5873,151 § 28,669,420
31 1,134,810,500 § 960,858,280 § 22,796,269 § 5873151 § 28,669,420
32 1,134,810,500 § 946,869,878 § 22,796,269 $ 5873151 § 28,669,420
33 1,134,810,500 $ 932,753,250 § 22,796,269 $ 5.873,151 $ 28,669,420
24 1,134,810,500 § 918,507,219 § . 22,796,269 § 5873151 § 28,669,420
35 1,134,810,500 $ 904,130,598 $ 22,796,269 $ 5873,151 § 28,669,420
36 1,134,810,500 $ 889,622,184 § 22,796,269 $ 5873,151 § 28,669,420
7 1,153,829,667 $§ 874980,795 % 22,796,269 $ 5873151 § 28,669,420
38 1,153,829,667 § 860,205,183 ¢ 22,796,269 $ 5,873,151 § 28,669,420
39 1,153,829,667 § 845294128 $ 22,796,269 $ 5873,151 § 28,669,420
40 1,153,829,687 §$ 830,246,389 3 22,796,289 $ 5873,151 § 28,669,420
41 1,153,829,667 $ 815,060,712 § 22,796,269 $ 5,873,451 § 28,669,420
42 1,153,829,667 § 799735832 § 22,796,269 $ 5,873,151 § 28,669,420
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752,913,164
737,018,599
720,978,333
704,791,032
688,455,348
671,969,919
655,333,374
638,544,328
621,601,382
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587,248,135
560,834,974
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480,345,393
461,952,290
443,390,583
424,658,728
405,755,164
386,678,317
357,426,599
347,998,407
328,392,124

"~ 308,606,116

288,638,736
268,488,322
248,153,196
227,631,665
206,922,019
186,022,535
164,931,473
143,647,076
122,167,571
100,491,172
- 78,616,072
56,540,450
34,262,458
11,780,272
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Buildup of Duquesne L'L(Lht's T&D Rate

1 Lahtinen Distribution (Duquesne Statement 5} $ 253,687,253
remove: Losses . ’ $ (10,432,187)

2 Lahtinen Transmission (Duquesne Statement 5)
with ancillary services included: $ 50,315,742

3 Merger related Distribution savings

per OCA witness Kahal: $ (1£,800,000)
Total T&D Revenue Reguirement, with Marger Savings 5 277,770,798
Total T&D Revenue Requirement, w/out Merger Savings $ 293,570,798

e < .I.;J:_.,
4 QOCA's Retail Kwh for 1999, ~ BW'Q l’" ,% ¢ 3, [12:519,000,000
— Searis Guday s TavdF e de, e )

Total T&D Rate, cents/kwh, w/ Merger Savings 2.21879
Total T&D Rate, cents/kwh, w/out Merger Savings 2.34500

P

A -

e b N 1 .
{h.\\t PUARL L ) — ).?.,'.1 o . J:-A-E._j




Build Up of Duquesne Light's T & D Rate

Step; ' As Filed At Realized Retums?
1 Distribution Lahtinen Statement 5
{Exh. JAL 1C Page 3 of 6} $ 253,687 253! $249,206,321
2 Transmission Lahtinen Statement 5 .
w/ Ancillary Services (Exh. JAL 1C Page 3 of 6) $50,315,742 $47,276,034 ®
3 Merger related Distribution Savings per
OCA Witness Kahal ($15,800,000) ($15,800,000)
4 Total T&D Rev. Requirement w/ Merger savings $288,202,995 . $280,682,355
5 Total T&D Rev. Requirement w/out Merger savings $304,002,995 $296,482,355
6 1996 Retail kWh® 42,413,633,000 12,413,633,000
Total T&D, cents/kWh, w/ Merger Savings 2.32167 2.26108
Total T&D, cents/kWh, w/out Merger Savings 2.44895 2.38836

1 Note: Distribution revenue requirements of $253,687,253 are net of distribution Josses and require no further adjustment
2 Note: Realized returns were those filed in response to discovery in Docket No. C-00913424
3 Note: Rates were developed using 1996 test year sales the same period used to develop revenue requirements
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Duquesne Light Company
CTC, T&D and Shopping Credit in Cents per kwh
Level CTC Revenue Requirement with kWh consumption as indicated (See Notes)
Stranded: $ 1,331,368,000
Pre-Tax Return: 11.00%
CTC Revenue CTC T&D Bundled Ratef Shopping #
Year kWh consumed Requirement Ratew/GRT  Rate Today Credit
1999 13,177,788,000 $ 324,920,295 258 2.345 8.9_9 4,01
2900 13,396,872,000 $ 319,134,110 249 2.219 8.93 4.22
2001 13,617,726,000 $ 312,678,356 2.40 2219 8.93 4.31
2002 13,845,956,000 $ 305,475,549 231 n/a n/a 4.40
2003 14,082,528,000 $ 297,439,241 2.21 n/a n/a 4.50
2004 14,331,564,000 $ 288,472,982 2,11 n/a nfa 4.61
2005 14,816.,469,501 $ 278,469,157 197 n/a n/a 4,75
Note: GRT Gross up is 1/({1-GRT), or 1.0460251, 1o reflect payment of the GRT on the GRT revenue receipt.
Note: Annual kWh is taken from Duqgesne Light Co. Exceptions., and 2005 is extrapolated from this exhibit,
i_: A }:-’-. Q"l -y

i

.56 % rou Q‘\' ey U i,
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BUNDLED RATE TODAY — IMPACT OF CHANGING COMPOSITION OF SALES

1998
Revenues
(€3]
RA 3,349,885
RS 174,878,804
RH 25,788,406
GSGM 274,559,067
GMH 27,070,933
GL 200,554,130
GLH 29,104 629
L 83,607,865
HVPS 49,601,005
AL 1323
SE 3,093,842
SM 12,258,677
SH 165,787
TRAFFIC 1.615.290

Total System Avg. 1,085,649,643

_1/ Maintains ECR at current levef.

1996
Sales
(MWH)
33,848
2,977,269
309,038
2,621,146
328,256
2,884 886
455219
1,529,590
1,201,824
13

28,618
31,448
837

11639
12,413,633

1958
Average
Rate _1/
(cfkWh)

9,90

12.59

8.34

10.47

B.25

6.95

6.39

547

413

10.00
10.81
3898
16.81

13.88
8.75

Percent
of MWh
Sales

" ln1996

0.3%
24.0%
2.5%
21.1%
26%
23.2%
3.7%
12.3%
9.7%
0.0%
0.2%
0.3%
0.0%
0.1%

100.0% -

1999
Average
Rate
(c/kWh}
9.80
12.59
8.34
1047
8.25
6,95
6.39
5.47
.. 413
10.00
10.61
38,08
19.81

1L88
8.56

Percent
of MWh
Sales
In 1989
0.3%
22.0%
2.3%
21.2%
2.6%
23.6%
3.7%
11.0%
12.8%
0.0%
0.2%
0.2%
0.0%
0.1%
100.0%
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Duquesne Light Company
CTC, T&D and Shopping Credit in Cents per kwh
Level CTC Revenue Requirement with kWh consumption as indicated (See Notes)

Stranded: $  1,331,368,000
Pre-Tax Retumn: 11.00%
CTC Revenue - CTC T&D Bundled Rate Shopplngl

Year kWh consumed Requirement Rate w/GRT Rate Today Credi
1999 13,177,792,261 $ 344,033,040 273 2308 8.56 352
2000 13,396,867,288 $ 344,033,040 2.69 21477 8.55 68
2001 13,617,281,321 $ 344,033,040 2.64 2,471 8.54 an
2002 13,845,460,353 $ 344,033,040 2.60 2,166 8.54 3.77
2003 14,082,528,386 $ 344,033,040 2.56 2.160 8.53 3.81
2004 14,331,562,413 $ 344,033,040 25 2.154 8.53 3.87
2005 14,587,560,447 $ 344,033,040 247 2.148 8.52 3.90

Nete: Assumes total bundled and T&D rates are maintained at 1936 levels for each rate class, but system average rates decline
as sales growth in forecast is expected to increase faster for commercial and industrial customers than for residential customers.
Note: Includes merger savings in distribution rates in 2000,

Note: GRT Gross up is 1/(1-GRT), or 1.0460251, to reflect payment of the portion of the GRT on the GRT revente receipt.
Note: Annual kWh Is taken from Duquesne Light Co. Exceptions.
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403.

When an emergency amses involving possible harm to persons or
property,

When an inquiry or informal complaint is recerved by any
Commussioner. '

Commissioners shall inform the Secretary; the Executive Director; the Director,
Law Bureau; the Chief ALJ; all parties to the case and other Commissioners, of
particular issues that a Commuissioner wishes explored in the case - or request
that the Secretary inform appropriate parties. All individuals and parties shall
be notified in writing, by the Commissioner or by the Secretary.

When a reason exists for one or more Commissioners to preside on a case
instead of, or along with, an Administrative Law Judge, the Case Monitor shall
be informed and make recommendation in this regard to the Commission prior
to the setting of hearings.

When a Commissioner wishes to have hearings set so he or she can attend
them, the Commissioner shall notify the Case Monitor who shall inform the
Chief ALJ before the setting of hearings.

After the Commussion has acted on an ALJ's proposed order, or recommended
decision, the Case Monitor shall coordinate with the Director, OSA to ensure
that the order/decision complies with specific Commission directives.

When requested by the Commission or in the case of certain remand orders, the
Law Bureau (rather than the Office of Special Assistants) shall draft the
Commission's final order,

The Director, OSA or Chief Counsel, as appropnate, shall transmut all opintons
and orders to the Secretary for issuance.

EX PARTE COMMUNICATIONS

A

Section 334(c) of the Public Utlity Code 66 Pa. C.S. §334 prohibits ex parte
communications. The prohibition aganst ex parte communications 1s based on
the due process principle that no party should have the ability to unilaterally
influence the decision maker regarding a contested issue of fact or law.
Subsection (b) provides that the provision is applicable to Commissioners,

4-3




Administrative Law Judges and any other Commission employee or agent
associated with deciding a factual or legal issue in a Commission proceeding,
Subsection (c) defines ex parte communications as follows:

Ex parte communications prohibited in this section shall mean any off-the-
record communications to or by any member of the commission, administrative
law judge, or employee of the commission, regarding the merits or any fact in
issue of any matter pending before the commission in any contested on-the-
record proceeding. Contested on-the-record proceeding means a proceeding
required by a statute, constitution, published commission rule or regulation or
order in a particular case, to be decided on the basis of the record of a
commission hearing, and in which a protest or a petition or notice to intervene
in_opposition to requested commission action has: been filed (emphasis
suppled).

The subsection also makes clear that ex parte prohibitions do not apply to
communications, prior to actual hearings, which "are solely for the purpose of
seeking clarification of or corrections in evidentiary materials intended for use
in the subsequent hearings."

Ex parte prohibitions begin only when the matter becomes a "contested on-the-
record proceeding.” 66 Pa. C.S. §334(c). The mere filing by a utility of an
application and its subsequent docketing by the Prothonotary’s Office does not
n and of itself create a "contested" matter to which ex parte prohibitions would
apply. A matter becomes contested only when a complaint, protest, petition in
oppositton or other adverse pleading is filed by another party. On the other
hand with respect to existing utility rates and practices, the matter becomes
contested when a consumer compiaint is filed or when the Commission on its
own motion institutes a complaint or order to show cause initiating a formal
investigation. '

In most cases, a Commission nilemaking proceeding will not take the form of a
“contested on-the-record proceeding” and, as such, ex parte prohibitions will
not apply. Where, however, the rulemaking is assigned to an ALJ for the
development of an evidentiary record (i.e. presentation of testimony subject to
cross-examination), the proceeding acquires many of the charactenistics of an
adjudication. Under these circumstances, considerations of basic faimess to the
parties and the integrity of the hearing process weigh heavily in favor of
applying the ex parte prohibitions of Section 334.

4-4
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Lastly, because the Office of Trial Staff (OTS) constitutes a bureau within the
Commission with "public interest” responsibilities coextensive with those of
the Commussion, see 66 Pa. C.S. §306(b)(1), an OTS petition to reject or
modify a utility filing would not create a contested on-the-record proceeding
such that the Section 334(c) ex parte prohbitions would apply. In the case of
an OTS petitton, the ex parte prohibitions of Section 334 would begin only
when the Commission initiated a formal on-the-record proceeding regarding
the issues raised  However, Section 306(b)(3) prohibits OTS ex parte
communications in uncontested on-the-record proceedings, thus prohibiting the
OTS from advising the Commission in such proceedings "except through the
practice and procedure available to all parties to Commission proceedings."”

The ex parte prohibitions set forth in 66 Pa. C.S. §§306{b)(3) and 334 shall not
be interpreted to restrict written communications to or fiom the individuals
named in the statute if the case monitor, the ALJ assigned to the case and all
parties are provided a copy of the communication. :

Ex parte prohibitions do not apply to requests that are purely procedural.
Procedural requests may be directed to the Secretary, the Law Bureau, or the
Chief ALJ as appropriate.

Ex parte prohibitions are applicable to all formal proceedings before the
Commission except for rulemaking proceedings. In a contested rulemaking
proceeding, the Administrative Law Judge or case monitor may impose
restrictions on ex parte communications by order.

Ex parte prohibitions begin when the matter becomes a contested on-the-record
proceeding (see Appendix B, Page 58). A matter becomes a contested on-the-
record proceeding under the following circumstances:

(I)  Inthe case of a utility-initiated filing, when a complaint, protest or other
adverse pleading is filed.

(2) When a consumer complamt is filed against a utility's existing rates or
regulations.

(3)  When the Commission on its own motion issues a complaint or order to
show cause initiating a formal investigation.

Ex parte prohubitions end when any appeal period has passed after Commission
action.
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G. Commissioners (and their personal staffs, special assistants and consultants) (
and any member of the Commission staff who is not on the hearing staff for the
matter shall not make nor shall they receive ex parte communications.

H.  Administrative Law Judges (and their personal staff members) shall not make
nor shall they recetve ex parte communications.

I. - Commission employees on the prosecutory staff of any case shall not make ex
parte communications to any Commissioner, Administrative Law Judge, or
employees of the Commission staff serving in an advisory role in that case.

J. Individuals receiving written ex parte communications shall send them to the
Secretary for appropnate distribution.

K. Written ex parte communications can be cured by providing copies to all
parties. Since oral ex parte communications cannot be transcribed verbatim, all
individuals shouid avoid oral ex parte communications. If an oral ex parte
communication is received, however, the individual receiving same shall
provide a written summary of the conversation to the Secretary for distribution.

L. The ALJ assigned to a case shall initially determine the consideration to be
given to ex parte communications received. @

M. All employees have the right to request advice from Commission counsel
concerning the ex parte statute. Unless privileged, that advice shall be available
to all personnel and shall at the employee's request be reviewed by the
Commission. ’

404. INTERLOCUTORY REVIEW - CERTIFIED QUESTIONS

A The Commussion will not permit interlocutory review of rulings of presiding
officers, made during the course of hearings or conferences, except as
hereinafter specified.

B. During the course of a proceeding, a party may submit a timely petition to the
Secretary requesting the Commission's review and answer to a material
question which has arisen or is likely to arise. The petition shall be in writing
with copies served upon all parties and the presiding officer and shall state, in
not more than one page, the question to be answered and the reasons why
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CHAPTER 4, APPENDIX

SUMMARY OF COMMISSION PROCEEDINGS AND
STARTING POINT FOR EX PARTE PROHIBITIONS

~ommissi i | Parte Begi

§1308 voluntary rate filing

~ ECR/GCR filing pursuant to §1308(a)

§ 1307(f) reconciliation of gas costs

§1322 proceeding regarding outage
electric generating unit

Application pursuant to §1102
§1301 consumer complaint against
existing utility rates or regulations

§1501 consumer complaint regarding
quality and adequacy of service

Complaint or order to show cause
issued by Commission on its own motion

OTS petition to initiate Commussion
investigation

Rulemaking proceeding

4a-1

date consumer complaint or
other adverse pleading is filed.

date consumer complaint or
other adverse pleading is filed.

date consumer complaint is filed or, if no
complatnt, adoption date of Commission
order (or Secretarial letter) initiating
formal proceeding.

date consumer complaint is filed, or,
if no complaint, adoption date of
Commission order initiating formal
proceeding.

date protest or other adverse pleading is
filed.

date consumer complaint is filed.
date consumer complaint is filed.
adoption date of Commission

order initiating formal proceeding,

adoption date of Commission
order initiating formal proceeding.

ex parte does not apply unless assigned
to ALJ for development of evidentiary
record.




NOTES:

1. The persons affected by the ex parte prohibitions of Section 334 include
Commissioners and their assistants, the presiding ALJ and all advisory employees
associated with the matter.

2. Because OTS constitutes a burean within the Commission, an OTS petition to
reject or modify a utility filing would not initiate ex parte prohibitions.

3. The term "consumer complaint or other adverse pleading” includes complaints
filed by the Office of Consumer Advocate and, in certain cases, adverse pleadings
filed by utility competitors.

4. As a general rule applicable to each of the above-mentioned Commission

proceedings, ex parte prohibitions begin, at the latest, when the Commission
adopts an order instituting a formal on-the-record proceeding.

4a-2




0001
LARRY R. CRAYNE, RICHARD S. RSKOVITZ
411 SEVENTH AVENUE, PO BOX 1930
PITTSBURGH Pa 15230-1930
DUQUESNE LIGHT COMPANY

0002

DAVID HUGHES

4037 LUDWICK STREET

BITTSBURGH Pa 15217
SELF (POR)

0003

JIM FERLC, COUNCILMAN

510 CITY-~COUNTY BUILDING
BPITTSBURGH PA 15219
DISTRICT 7, PITTSEURGH (POR)

0004

SCOTT J. RUBIN, ESQUIRE

3 LOST CREEK DRIVE

SELINSGROVE PA 17870
IBEW, SYSTEM COUNCIL U-10 (POR)

0005

TIMOTHY MORAN

986 GREENTREE ROAD

PITTSBURGH PA 15220
IBEW, SYSTEM COUNCIL U-1¢ (POR)

0006

ALLEGHENY ELECTRIC COOPERATIVE, INC.
212 LOCUST STREET, P.C. BOX 1266
HARRISBURG PA 17108-1266
ALLEGHENY ELEC COOPERATIVE, INC. {POR)

0007

PATRICIA ARMSTRONG, ESQUIRE

THOMAS, THOMAS, ARMSTRCONG & NIESEN
212 LOCUST ST., P.O. BOX 9500
HARRISBURG PA 17108-9500
ALLEGHENY ELEC CCOPERATIVE INC. {POR)

0008
KANDACE MELILLO & WAYNE SCOTT, ESQS.
0TS, PUC

PO BOX 3265

HARRISBURG PA 17105-3265
OTS/PUC

0009

MARY MCFALL HOPPER PAUL BONNEY ESQUIRES
2301 MARKET STREET 523-1

PO BOX 8699

PHILADELPHIA PA 19101-8699
PECO ENERGY COMPANY (POR)

Docket Number: R-00974104
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oo1o

STEPHEN L. FELD, ATTORNEY

FIRST ENERGY CORP

76 S. MAIN STREET

AKRON OH 44308
PENN POWER (POR)

0011

MICHAEL L. KURTZ, ESQUIRE

BOEHM, KURTZ & LOWRY

2110 CBLD CENTER, 36 EAST SEVENTH STREET
CINCINATTI OH 45202

ARMCO, INC. (POR)

0012
DOUGLAS F. JOHN, ESQUIRE

JOHN & HENGERER

1200 17TH STREET, N.W., SUITE 600
WASHINGTON DC 20036-3006
NORAM ENERGY MANAGEMENT, INC. (POR)

0013

JAMES P. DOUGHERTY, PAMELA C. POLACEK
MCNEES, WALLACE & NURICK

100 PINE STREET, P.O. BOX 1166

HARRISBURG PA 17108-1166
PENNSYLVANIA RETAILERS’ ASSOC. {POR)
0014

BRIAN A. RIDER, PRESIDENT

224 PINE STREET

HARRISBURG PA 17101-1325
PENNSYLVANIA RETAILERS' ASSOC. {POR)

0015

GORDON J. SMITH / DOUGLAS F JOHN, ESQ.
JOHN & HENGERER

1200 17TH. ST., N.W., SUITE 600

WASHINGTON DC 20036-3006
DUKE ENERGY NATURAIL GAS CORP. (POR)
0016

JOHN R. ORR, ESQUIRE
ONE WESTCHASE CENTER, 10777 WESTHEIMER

SUITE 650

HOUSTON TX 77042
DUKE ENERGY NATURAL GAS CORP. (POR)
0017

VICKIREN AESCHLEMAN, DIR. REG. POLICY
300 HAMILTON BLVD.

SUITE 300

PEORIA IL 61602

QST ENERGY INC. (POR)
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ools

SHEILA HOLLIS, MARY ANN ,
STEPHANIE SUGRUE, ESQUIRES

1667 K STREET, N.W., SUITE 700
WASHINGTON DC 20006-1608
OST ENERGY INC. {POR)

0018

GORDON J. SMITH / DOUGLAS F JOHN, ESQ.
JOHN & HENGERER

1200 17TH. STREET, N.W., SUITE 600
WASHINGTON DC 20036-3006
ELECTRIC CLEARINGHOUSE, INC. {POR)

0020

DAVID CRUTHIRDS

1000 LOUISIANA

SUITE 5800

HOUSTOCN TX 77002-5050
ELECTRIC CLEARINGHOUSE, INC. {POR)

0021

DANIEL CLEARFIELD, GERALD GORNISH,

ALAN KOHLER, ROBERT LONGWELL, T. LESHKO
LOCUST COURT BLDG STE 300 212 LOCUST ST

HARRISBURG PA 17101
ENRON POWER MARKETING, INC. {POR)
0022

EDMUND J BERGER
TANYA MCCLOSKEY

555 WALNUT STREET FORUM PLACE 5TH FLOOR
HARRISBURG PA 17101-1921
OCA (CO0001)

0023

RODNEY AKERS

313 CITY-COUNTY BUILDING
PITTSBURGH PA 15219
CITY OF PITTSBURGH {C0002)

0024 :

MARGARET PETERS, ESQUIRE

625 LIBERTY AVENUE

PITTSBURGH BA 15222
PEOPLES NATURAL GAS COMANY (POR)

0025

KEVIN MCKEON, ESQUIRE

MALATESTA HAWKE & MCKEON

HARRISBURG ENERGY CENTER, P.0O. BOX 1778
HARRISBURG PA 17101
PEOPLES NATURAL GAS COMANY (POR)
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00286

ANGELA T. JCNES

SUITE 1102, COMMERCE BLDG.
300 NORTH SECOND STREET

HARRISBURG PA 17101
OSBA  (POR)
0027

GARY JEFFRIES, SENIOR ATTORNEY

ONE PARK RIDGE CENTER

P.O. BOX 15746

PITTSBURGH PA 15244-0746
CNG ENERGY SERVICES INC (POR)

0028

STEVEN BAICKER-MCKEE, WANDA SCHILLER
BABST, CALLAND, CLEMENTS & ZOMNIR, P.C.
TWO GATEWAY CENTER, 8TH. FLOOR
PITTSBURGH PA 15222
ALLEGHENY TELEDYNE INCCOCRPORATED (POR)

0029

WM. HAWKE, JANET MILLER, TODD STEWART
MALATESTA HAWKE & MCKEON LLP
HARRISBURG ENERGY CENTER, P.Q. BOX 1778
HARRISBURG PA 17105-1778
MID-ATLANTIC PCWER SUPPLY ASSOC. {POR)

0030

K WISEMAN, P THOMPSON, M SUNDBACK
ROBERT LAMKIN,; ANDREWS & KURSH LLP
1701 PENNSYLVANIA AVENUE, N.W.
WASHINGTON DC 20006
HOSPITAL SHARED SERVICES (POR)

0031

ROBERT WEISENMILLER

MRW & ASSOCIATES, INC.

199% HARRISON STREET, SUITE 1440
OAKLAND CA 94612-3517
HOSPITAIL SHARED SERVICES (POR)

0032

MARK SUNDBACK P THOMPSON

KENNETH WISEMAN ROBERT LAMKIN

1701 PENNSYLVANIA AVENUE, N.W.
WASHINGTON DC 20006
ADMINISTRATIVE RESOURCES, INC. (POR)

0033

MICHAEL REID, DIR. MATERIALS MGMT. SVCS.
500 COMMCNWEALTH DRIVE

WARRENDALE PR 15086-7513
ADMINISTRATIVE RESOURCES, INC. (POR)



0034

KENNETH MAIMAN, ATTORNEY
ANDREWS & KURTH L.L.P.
425 LEXINGTON AVENUE
NEW YORK NY 10017-32903
HOSPITAL SHARED SERVICES (POR)

0035
KENNETH MAIMAN, ATTORNEY

ANDREWS & KURTH L.L.P.

425 LEXINGTON AVENUE

NEW YORK NY 10017-3903
ADMINISTRATIVE RESOURCES, INC. {POR)

0036

JOHN HORTON, SEN. REGULATORY ANALYST
MIDCCON CORPORATION

701 EAST 22ND. STREET

LOMBARD IL. 60148
MC2, INC. (POR)

0037

EMMITT HOUSE, THOMAS AUGSPURGER
MIDCON CORPORATION

OFFICE GENERAL CNSL., 701 E. 22ND. ST.
LOMBARD IL 60148

MC2, INC. { POR)

0038

MARK MCGUIRE, RONALD CARROLL, ESQUIRES
JENNER & BLOCK

601 THIRTEENTH ST., N.W., 12TH. FLOOR
WASHIINGTON DC 20005

MC2, INC. {POR)

0039

ROGER E CLARK ATTORNEY

905 DENSTON DRIVE

AMBLER PA 19002-3901
MON VALLEY UNEMPLOYED COMMITTEE

0040

EMMITT HOUSE, THOMAS AUGSPURGER
MIDCON CORPORATION

OFFICE GENERAL CNSL., 701 E. 22ND. 8T,
LOMBARD IL. 60148
MIDCON GAS SERVICES CCRP. (POR)

0041

MARK MCGUIRE, RONALD CARROLL, ESQUIRES
JENNER & BLOCK

601 THIRTEENTH ST., N.W., 12TH. FLOOR
WASHIINGTON De 200405
MIDCON GAS SERVICES CORP. (POR)

Dociet Number: R-00974104
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0042

JOHN E. STEMBER, ESQUIRE

1705 ALLEGHENY BLDG.

429 FORBES AVENUE

PITTSBURGH PA 15219

LOW INCOME ADVOCATE PARTIES (LIAP) (POR)

0043

ALAN J. BARAK, ESQUIRE (WITHDRAWN)

1417 BLUE MOUNTAIN PARKWAY

HARRISBURG ‘ PA 17112

THE ENVIRONMENTALISTS (POR) (WITHDRAWN)

0044

GPU ENERGY

2800 POTTSVILLE PIKE

READING PA 19640-0001

GPU ENERGY {(POR}

0045

DAVID M. DESALLE, TERRANCE J. FITZPATRICK
RYAN, RUSSELL, OGDEN & SELTZER LLP

800 N. THIRD STREET, SUITE 101
HARRISBURG PA  17102-2025
MET-ED/PENELEC (GPU ENERGY) (POR)

0046
STEPHEN BARON

J KENNEDY & ASSOCIATES INC

35 GLENLAKE PARKWAY, SUITE 475

ATLANTA GA 30325
DUQUESNE INDUSTRIAL INTERVENORS (C0004)

0047

EXTER ASSOCIATES INC

12510 PROSPERITY DRIVE

SUITE 350

SILVER SPRING MD 20904
EXTER ASSOICATES INC

0048

TIM MERRILL, ESQUIRE

4 PENN CENTER WEST

SUITE 200

PITTSBURGH PA 15276
THE EASTERN GROUP

0049

JOHN MOOT, ESQUIRE

KURT BILAS, ESQUIRE, VICTOR A. CONTRACT
1440 NEW YORK AVENUE, NORTHWEST
WASHINGTON DC 20005
DUQUESNE LIGHT COMPANY
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0050

HOWARD LOUIK, ESQUIRE .

300 FORT PITT COMMONS

445 FORT PITT BOULEVARD
PITTSBURGH PA 15219
ALLEGHENY COUNTY LAW DEPARTMENT

0051

DENEICE COVERT ZEVE, ESQUIRE
TERRY LUPIA, ESQUIRE

14TH FLOOR STWARBERRY SQUARE
HARRISBURG PA 17120
0aAG

0052

JAMES DOUGHERTY ROBERT WEISHAAR JR
PAMELA POLACEK DAVID KLEPPINGER
100 PINE STREET PO BOX 1166
HARRISBURG PA 17108

DUQUESNE INDUSTRL INTERVENORS-DITI {C0004)

0053

ROBERT STEFANKO, ESQUIRE

341 SOUTH BELLEFIELD AVENUE
PITTSBURGH PA 15213
PITTSBURGH SCHOCL DISTRICT

0054

WILLIAM HAWKE & KEVIN MCKEON, ESQUIRES
100 NORTH 10TH STREET

PO BCX 1778

HARRISBURG PA 17105-1778
MALATESTA HAWKE & MCKEON

0055
CINDY DATIG, ESQUIRE

PO BOX 42329

PITTSBURGH PA 15203
$1 ENERGY FUND

0056
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VIA HAND DELIVERY

James J. McNulty, Secretary
Pennsylvania Public Utility Commission
Room B-20, North Office Building

Harrisburg, PA 17120
Pennsylvania Public Utility Commission v. Duquesne Light Company;

RE:
Docket No. R-00974104

Dear Secretary McNulty:

Enclosed for filing are the original and three (3) copies of the Answer of The Duquesne
Industrial Intervenors In Opposition to The Petition For Clarification And Reconsideration of
Duquesne Light Company Regarding Stand-Alone Restructuring Plan in the above-referenced

proceeding.
As evidenced by the attached Certificate of Service, all parties are being duly served with the
Answer. Please date stamp the extra copy of this letter and return it for our filing purposes.

Very truly yours,

D 0 C { M FN MCNEES, WALLACE & NURICK
FOLpgp| v Fared €t

. N
Counsel to the Duquesne Industrial Inc%ewencggs
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

PENNSYLVANIA PUBLIC UTILITY
COMMISSION, ET. AL.

V.

X DOCKET NO. R-00974104
DUQUESNE LIGHT COMPANY :

APPLICATION FOR APPROVAL OF ITS

w W
M3

RESTRUCTURING PLAN UNDER SECTION %3‘ @y e

2806 OF THE PUBLIC UTILITY CODE = _.‘3 ;

T

= 5 .

et - =
D O C UMEN TANSWER OF THE DUQUESNE INDUSTRIAL INTERVENOR@ o

IN OPPOSITION TO THE PETITION FOR CLARIFICATION <
F O L D AND RECONSIDERATION OF DUQUESNE LIGHT COMPANY
E R REGARDING STAND-ALONE RESTRUCTURING PLAN

TO THE PENNSYLVANIA PUBLIC UTILITY COMMISSION:

On August 28, 1998, Duquesne Light Company (“Duquesne” or the “Company”) filed with

the Pennsylvania Public Utility Commission (“PUC” or the “Commission”) the “Petition for

Clarification and Reconsideration of Duquesne Light Company Regarding Stand-Alone

Restructuring Plan” (“Duquesne Petition”). Pursuant to Section 5.572 of the Commission’s

regulations, 52 Pa. Code § 5.572, the Duquesne Industrial Intervenors (“DII") submits this Answer

in Opposition to the Duquesne Petition. As set forth in detail below, DII opposes, in part,

Duquesne’s request for relief.’

'DII takes no position in this pleading regarding the universal service issues raised in
Duquesne’s Petition. See quesne Petition, pp. 5-8.
o ™
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Duquesne categorizes many issues raised in its Petition as requests for “clarification” rather

than “reconsideration.” See Dugquesne Petition, pp. 2-3 & 4-5. Duquesne asserts that its Petition

“addresses certain computational issues where the Compliance Order either appears to include an
inadvertent error or is ambiguous regarding the intended treatment of a cost or revenue item.” Id.
at 1. A closer reading of the Company’s arguments, however, indicates that the Company seeks to
have the Commission revisit explicit findings from its prior Orders in this proceeding. Moreover,
the Commission’s decisions on the issues raised by Duquesne have a material impact on the
unbundled rates established in this proceeding. As such, DII respectfully submits that the
Company’s request for “clarification” is misguided; the Company ostensibly seeks reconsideration
on the majority of the issues raised in the Petition. As such, DII addresses the pertinent issues as if
the Company substantively seeks reconsideration.

The Commission’s standard of review in ruling on a Petition for Reconsideration requires
that the party requesting reconsideration assert “new and novel arguments, not previously heard, or
considerations which appear to have been overlooked or not addressed by the Commission.” Duick

v. Pennsylvania Gas & Water Company, 56 Pa. P.U.C. 553, 559 (1982) (“Duick”). Duquesne’s

Petition does not satisfy this standard. Duquesne’s arguments regarding the appropriate ECR level
rolled into base rates and the correct sales volume to be used in computing transmission and
distribution rates are neither new, nor novel, and were fully addressed by the Commission in

reaching its decision in this proceeding, both in the Commission’s Final Order and in the

Compliance Filing Order. See Application of Duquesne Light Company for Approval of
Restructuring Plan Under Section 2806 of the Public Utility Code, Docket No. R-00974104, Order

and Opinion entered on May 29, 1998 (“Final Order”) and Opinion and Order on Compliance Filing
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entered on August 13, 1998 (“Compliance Filing Order”). As DII explains in detail below, the
Company’s requests for a substantive reevaluation of these issues consequently should be denied.

In addition, portions of Duquesne’s Petition must be considered in light of the multiple errors
that the Company will be required to coirect in its revised compliance filing due on or before
September 12, 1998. For example, the Company must revise the transmission and ancillary service

revenue requirement to reflect the Commission’s acceptance of DII’s arguments on this issue in the

Compliance Filing Order. See Compliance Filing Order?, p. 7. In addition, the Company must
unbundle its rates based on the realized rates of return from its 1996 cost of service study, instead
of the returns in the 1988 study that the Company used in its original compliance filing. Id. at 9-11.
Furthermore, the deferred taxes amount discussed by Duquesne in its Petition must change to reflect
an extended CTC recovery period, taking into account the changes in the transmission and
distribution rates. See id. at 15-16. Obviously, correcting these issues may result in significant
changes to the unbundled rates submitted by Duquesne in its original compliance filing.

DII intends to fully examine the Company’s revised filing to ensure it accurately and
“precisely reflect[s] the balanced consideration reflected” by the Commission’s Final Order and
Compliance Filing Order. See Compliance Filing Order, p. 56. Because the Commission will not
act on Duquesne’s Petition prior to submission by Duquesne of its revised compliance filing, DII

will address both the “computational errors” alleged by Duquesne in its Petition and other changes

“DII notes that the Commission’s buildup of transmission and distribution rates attached to
the Compliance Filing Order fails to reflect the Commission’s directive on this issue. See
Compliance Filing Order, Attachment “Buildup of Duquesne Light’s T&D Rate,” line 2.
Nonetheless, the Company’s revised compliance filing should reflect the treatment adopted in the
body of the Order. See Compliance Filing Order, pp.5-7.
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required by the Compliance Filing Order, as necessary, in its Comments on the revised compliance
filing. To this end, DII expects that the Company will provide the Parties with all of the necessary
data and analyses to fully examine the revised unbundled rates, including all workpapers. See id.
at Ordening § 7. Because of the short time period provided for the Parties’ analysis of the revised
compliance filing, such information should be provided on computer diskette, if available.
A, Duquesne’s Request To Roll-In Its Energy Cost Rate At A Level Other
Than The 12.8 Mils Per kWh In Effect On December 31, 1996, Was
Clearly Rejected By The Commission
Duquesne requests “clarification” by the Commission regarding the ECR level to be rolled
into base rates and reflected in the capped system average rates used to establish unbundled rates in
this proceeding. Duquesne Petition, pp. 2-3. Although Duquesne claims that it 1s not seeking
reconsideration of the Commission’s finding that the ECR should not be rolled-in at the Company’s
onginally requested 14.7 mils (See Duquesne Petition, p. 2), Duquesne argues that the portion of the
ECR in effect on December 31, 1996, representing prior over-collections should be removed from
the calculation of the capped rate at December 31, 1996. Id. Duquesne also provides a written
description regarding the portion of the 12.8 mils per kWh ECR that represents the credit for prior
over-collections. According to DII’s calculations, acceptance of the Company’s proposal will result
in the ECR being rolled-in at a higher rate level than the 12.8 mils in effect on December 31, 1996.
DII submits that Duquesne’s request for “clarification” of this issue should be rejected. The

Company’s “clarification” actually will result in reconsideration and reversal of the Commission’s

explicit finding that the ECR should be rolled-in at the actual level as of December 31, 1996, of 12.8

mils. The Commission addressed this issue in both the Final Order and the Compliance Filing
Order. See Final Order, Appendix A; Compliance Filing Order, pp. 11-12. The Company’s Petition
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in support of revisiting this issue fails to satisfy the Duick standard. In addition, the Company’s

request contravenes the Act and appears to amount to selective single-issue ratemaking.
Consequently, the Company’s request should be denied.

The Commission’s Final Order indicates that the ECR roll-in was performed in calculating
the system-average unbundled rates reflected in Attachment A of the Final Order. See Final Order,
Attachment A, notes. In addition, the Final Order indicates that “[n]Jon-shopping customers will pay
the unbundled rate for generation such that the total rate will precisely reflect current existing rates.”
Id. at 183. In the Compliance Filing Order, the Commission explicitly confirms that this rate
includes the ECR roll-in at 12.8 mils per kWh.

The OCA argues that the Company’s base rates and ECR in effect, on the
effective date of the Act, were designed to recover 12.8 mils/kWh. The OCA noted

that throughout the restructuring case, the Company indicated that the proposed

Energy Cost Rate (ECR) was higher than the ECR that was in effect at the effective

date of the Act.

We will adopt the position of the OCA. Therefore, we direct Duquesne to

reflect the ECR, in effect on the effective date of the Act, which is designed to

recover 12.8 mils/kWh in energy costs in rate calculations.
Compliance Filing Order, pp. 11-12. Thus, the Commission clearly rejected the Company’s
proposals to roll the ECR into base rates at any level other than the 12.8 mils in the rate effective on
December 31, 1996. No “clarification” of the Commission’s ruling is needed.

The Duquesne Petition raises no new or novel arguments in favor of rolling the ECR into

base rates at any level other than 12.8 mils. The Petition cites to Company testimony regarding the

purported need to remove the over-collections and states that no party opposes its position. See

Duguesne Petition, pp. 3-4. DII respectfully submits that a mere citation to the Company’s

testimony is not sufficient to satisfy the Duick standard for reconsideration. When the Commission
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made the definitive statement in the Compliance Filing Order regarding the ECR level to be rolled
into base rates, it presumably made that decision with full knowledge of the record evidence in this
proceeding and the Company’s multiple theories to inflate that ECR level. Simply reiterating that
testimony does not establish a “new or novel” argument, or a consideration previously overlooked
by the Commission in its prior orders.

In addition, the Commission was clearly presented in the Compliance Filing Order with a

choice between the OCA’s position that the 12.8 mils per kWh actual rate be used and the
Company’s position that a rate other than the actual be used. The OCA’s Comments state:

The Company’s rate calculations utilize the level of the Energy Cost Rate
(ECR) that the Company proposed to roll-in to base rates. Throughout the case, the
Company indicated that the proposed ECR rate was higher than the ECR that was in
effect at the effective date of the Act. The OCA argued in this case that the ECR in
effect at the effective date of the Act should be utilized so that rates would not be
increased above the level in effect on January 1, 1997. The Commission did not
specifically rule on this matter, but the issue is pending before the Commission in
Duquesne’s Petition for Reconsideration.

The Company’s base rates and ECR in effect on the effective date of the Act
were designed to recover 12.8 mills/k Wh in energy costs. The Company, however,
proposed to increase this amount to 14.7 mills/kWh when it rolled its ECR into base
rates. The 14.7 mills/kWh represents the highest level, or cap, on the Company’s
energy costs from a previous settlement. Since the Commission’s order did not
specifically address this issue, Duquesne, in its Petition for Reconsideration, asked
for clarification as to the rate adopted in the Commission’s Order. The OCA
answered that Petition on the issue and recommended the 12.8 mills/kWh effective
rate be utilized. It 1s OCA’s understanding that the Company has reflected the 14.7
mills/kWh rate in its compliance filing. [f the Commission determines to adopt the
OCA’s position on this issue, the rates contained in the compliance filing will need
to be modified to reflect the 12.8 mills/kWh.

OCA Comments, pp. 8-9. Noticeably, the Company’s “Reply Comments” did not propose any
clarification of the positions on this issue despite the OCA’s definitive language regarding its

position that 12.8 mils is the appropniate level for the roll-in. See Duguesne Reply Comments. The
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Commission’s Compliance Filing Order clearly accepted the OCA’s position and, by implication,
rejected the Company’s position. See Compliance Filing Order, pp. 11-12.  Obviously, the
Company is seeking reconsideration by the Commission of its definitive statement on the ECR roll-
in issue. As the Company has raised no new arguments not previously asserted on the record in this
proceeding and rejected by the Commission, the request should be denied.

Furthermore, the Commission’s decision regarding the ECR level to be rolled into base rates
is fully consistent with the Act and principles of ratemaking. The Act clearly specifies that the
statutory rate caps protecting consumers during the period of stranded cost recovery are based on the
level of charges “approved by the Commission for such service as of the effective date of this
Chapter.” 66 Pa. C.S. §§ 2804(4)(i)(A) & (B) & 2804(4)(ii). Clearly, to the extent that a utility is
requesting that the ECR rate be rolled into the base rates, the only permissible level under the Act

is the actual ECR level in effect on the effective date of the Act (i.e., December 31, 1996). Although

the Act provides that the rate caps can be adjusted in certain circumstances, the existence of an over-
collection in the ECR in effect on December 31, 1996, is not one of the specified circumstances
sufficient to vary the rate cap from the rate level in effect on December 31, 1996. See id. §
2804(4)(iii). The Duquesne proposal to adjust the ECR level at December 31, 1996, prior to rolling
the ECR into base rates is contrary to the dictates of the Act and should be rejected.

[n addition, Duquesne’s proposal to selectively adjust elements of the rate in effect on
December 31, 1996, is inappropriate and should be rejected. Duquesne takes only one portion of
the calculation of the rate in effect on December 31, 1996, and proposes to change the rate cap based
only on that one element. Duquesne does not address whether any items exist that may result in the
ECR roll-in level being lower. Nor, under the Act, are parties and the Commission provided the
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opportunity to adjust other items that would benefit ratepayers by reducing Duquesne’s rates in
effect on December 31, 1996. For example, the parties in this proceeding and the Commission are
not aware of whether Duquesne’s current fuel costs are lower than those used in the ECR
calculations to arrive at 12.8 mils per kWh at December 31, 1996. Under Duquesne’s theory, if
current fuel costs are lower, the ratepayers should receive a benefit by an adjustment of the capped
rate downward to remove the Company’s over-collection in the capped rates. The parties have no
way to perform such an analysis. More importantly, the Act specifically obviates the need to
perform such updated calculations to individual elements of the rates because of the definitive rate
caps established based on the charges in effect on December 31, 1996. See 66 Pa. C.S. §§
2804(4)(NA)&(B) & 2804(4)(ii). Duquesne’s attempt to selectively update the record evidence in
this proceeding should be rejected.

Duquesne’s request to adjust the rates in effect as of December 31, 1996, to reflect any ECR
level other than the 12.8 mils per kWh actually in effect on that date should be denied. The
Company’s mere citation to its testimony stating the purported reasons to adjust the ECR does not
satisfy the Duick standard. In addition, the Company’s proposal violates the Act’s rate caps and the
principle against single-issue ratemaking. DII respectfully submits that the Company’s request
should be denied.

B. Duquesne’s Request To Use 1996 Sales Volumes To Develop

Transmission And Distribution Rates Was Specifically Rejected By The
Commission
Duquesne requests that the Commission approve the use of 1996 sales volumes to develop

transmission and distribution rates. Duquesne Petition, pp. 4-5. Duquesne used the 1996 volumes

in its original compliance filing rather than using the 1999 volumes as directed in the Commission’s
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Final Order. Duquesne alleges that the Commission misconstrues an objection by the OCA
regarding the use of 1996 sales volumes and posits that the Commission should permit the Company
to use the 1996 volumes because no party objected to Duquesne’s correction. Id. at 5. The
Company requests “clarification” that the 1996 volumes are appropriate. Duquesne’s arguments in
this regard were addressed by the Commission in both the Final Order and the Compliance Filing

Order. See Final QOrder, Attachment E; Compliance Filing Qrder, p. 9. It is again evident that the

Company is asking the Commission to reconsider previously rejected arguments on this issue.

Because Duquesne raises no new arguments in support of its position that 1996 sales volumes should

be used, the Duquesne Petition fails to meet the Duick standard and should be rejected.

The Commission addressed the correct year’s sales volumes to be used in calculating
transmission and distribution rates in two of its orders. In Attachment E to the Final Order, the
Commission specifically used the OCA’s retail sales for 1999 in performing the buildup of
Duquesne’s transmission and distribution rate See Final Order, Attachment E, line 4. In the
Compliance Filing Order, the Commission reiterated and reaffirmed its specific decision to use 1999
sales volumes to determine transmission and distribution rates, stating:

While in our May 29, 1998, Order, we adopted the ALJ’s recommendation

to employ Duquesne’s use of its 1996 process service study as the basis for allocating

all of its costs between generation, transmission, and distribution, we also concluded

that it was appropriate to employ the OCA’s 1999 sales level of 12,519,000,000 kWh

for the buildup of T&D rates. We will adopt the clarification requested by the QCA,
and we would direct Duquesne to employ the 1999 sales level.

Compliance Filing Order, p. 9 (emphasis added). In the Compliance Filing Order, the Commission

again employed the 1999 sales volumes in its revised buildup of Duquesne’s transmission and

distribution rates. See id., Attachment “Buildup of Duquesne Light’s T&D Rates,” line 4. The
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Commission thus has considered the issue of the correct sales volume on two occasions and on both
occasions has rejected Duquesne’s assertion that the 1996 sales levels should be used. No reason
exists for the Commission to consider this issue for a third time under the guise of Duquesne’s
request for “clarification,”

Duquesne raises no new or novel arguments in support of the use of the 1996 sales levels in
its Petition. Duquesne simply states the belief that it is “axiomatic that 1996 sales volumes be used

for a revenue requirements based on a 1996 test year.” Duquesne Petition, p. 5. This mere assertion,

however, is not sufficient to meet the Duick standard for reconsideration. Considering the

Commission’s repeated rejection of the Company’s proposal, it does not appear to be “axiomatic”
that 1996 volumes should be used by the Commuission in performing the historically unprecedented
task of unbundling Duquesne’s rates. Duquesne’s “axiomatic” argument is unpersuasive and should
be rejected.

The Commission determined that the 1999 sales volumes should be used to establish
Duquesne’s transmission and distribution rates. Clearly, the Company’s Petition secks
reconsideration of this decision; however, the Petition raises no new or novel arguments in support
of using the 1996 sales volumes for this task. DII respectfully submits that the request for

reconsideration should consequently be denied.
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WHEREFORE, the Duquesne Industrial Intervenors respectfully request that Duquesne

Light Company’s request for reconsideration of the appropriate sales volume to be used in
calculating transmission and distribution rates, as well as reconsideration of the correct level of ECR

to be rolled into base rates for rate cap purposes at December 31, 1996, should be denied.

Respectfully submitted,

MCcNEES, WALLACE & NURICK

o Fomid, O Foukae 4

David M. Kleppinger
James P. Dougherty
Pamela C. Polacek
100 Pine Street
P.O. Box 1166
Harrisburg, PA 17108-1166
(717) 232-8000

Counsel to the Duquesne Industrial Intervenors
Dated: September 8, 1998
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‘IIMONWEALTH OF PENNSYLVANI

OFFICE OF CONSUMER ADVOCA H_—I
555 Walnut Street 5th Floor, Forum Place
Harrisburg, Pennsylvania 17101-1923
IRWIN A, POPOWSKY
Consumer Advocate

(717) 783-5048

FAX (717) 783-7152
E-Mail: pacca@ptd.net

September 9, 1998

James J. McNulty, Secretary
Secretary Bureau

w N
) " 4
AT N
Pennsylvania Public Utility Commission o = "—';— = '
" i - .
Room B-20, North Office Building l’ 0 L D E R cpﬁ Z‘; N
P. 0. Box 3265 S o 7
Harrisburg, PA 17105-3265 > °
=

Re:Application of Duquesne Light Company for

Approval of Restructuring Plan Under Section
2806 of the Public Utility Code

Docket No. R-00974104
Dear Secretary McNulty;

Enclosed please find an original and (3) copies of the Office of Consumer Advocate’s
Answer to Duquesne Light Company’s Petition for Clarification and Reconsideration Regarding

Commission’s Compliance Order of August 13, 1998, in the above-captioned proceeding

Copies of this document have been served on all parties of record as shown on the
attached Certificate of Service.

Enclosure

Assistant Consumer Advocate
ce:

All parties of record
Honorable John H. Corbett, Jr
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PENNSYLVANIA PUBLIC UTILITY COMMISSION

APPLICATION OF DUQUESNE LIGHT ~ : DOCK ETED
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SECTION 2806 OF THE PUBLIC UTILITY
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PETITION FOR CLARIFICATION AND RECONSIDERATION moP
REGARDING COMMISSION’S COMPLIANCE ORDER ¥°5 3
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Pursuant to Section 5.572 of the Commission’s Rules of Practice and Procedure, 52
Pa. Code § 5.572, the Office of Consumer Advocate submits this Answer to Duquesne Light
Company’s (“‘Duguesne’ or “Company™) Petition for Clarification and Reconsideration with respect
to the Commission’s Opinion and Order of August 13, 1998 regarding compliance. In support of
this Answer, OCA respectfully submits as follows:

1. On May 29, 1998, the Public Utility Commission issued its Opinion and Order
in this proceeding. On June 18, 1998, Duquesne Light Company submitted its Compliance Filing
with respect to the May 29, 1998 Order. Thereafter, Comments on the Compliance Filing were
submitted by a number of parties, including the Office of Consumer Advocate. On August 13, 1998,
the Commission issued its Opinion and Order regarding that compliance filing.

2. Universal Service -- Net Costs. In the Commission’s Opinion and Order of

May 29, 1998, it directed that the Universal Service Fund Charge be reconcilable pursuant to Section




' 1307(f) of the Public Uﬁhty Code 1n accordance with the Commission’s Guidelines on Maintaining
Universal Service. Opinion and Order of May 29, 1998, at 296. Those Guidelines specifically
reference the use of the “top-down” approach outlined in Equitable’s EAP impact evaluation when
considering expenditures.  Guidelines For Maintaining_ Universal Service, Docket M-
00960890F.0010 (Order of July 11, 1997 at 13, 34-35, Appendix D (Universal Service Order). In
its compliance filing, the Company provided a reconciliation mechanism for universal service
charges which provides for annual adjustments to reconcile universal service charges to reflect actual
expenditures on the program, but did not address the Equitable “top-down” approach as set forth in
the Guidelines.

In OCA’s Comments to Duquesne’s Compliance Filing submitted on June 26, 1998,
OCA submitted that as part of this reconciliation, the Company should be directed to consider and
address cost savings, such as collection cost savings and savings in uncollectible expenses during
the reconciliation process. OCA Comments at 11-12. As indicated there, evaluation of Equitable
Gas Company’s CAP has shown that CAP-type programs can provide net benefits to the Company
rather than result in increased costs. Id. Consequently, given the Commission’s adoption of a
reconciliation mechanism for universal service costs, OCA submitted that the reconciliation
mechanism should adjust for costs, net of savings produced by such programs. Id.

In its August 13, 1998 Opinion and Order, the Commission agreed with OCA’s
comments and determined that “Duquesne’s reconciliation costs should include cost savings as well
as universal service costs.” Opinion and Order of August 13, 1998, at 36.

In its Petition for Clarification and Reconsideration, Duquesne takes issue with the
Commission’s determination. Duquesne argues that the “identification of such savings and inclusion

2



* in the reconciliation is inappropriate for several reasons.” Petition at 5. In particular, Duquesne
complains that this “would be an arduous and inexact exercise,” contending that credit and collection
costs are impacted by other factors such as weather, the economy, changes in other sources of
assistance to customers, new technologies and work practices. Id. at 6. Duquesne also argues that
this modification is “inappropriate because there was no discussion of a savings offset on the record
of the proceeding” and Duquesne was not afforded the opportunity to challenge such a proposal. Id.

Duquesne’s arguments should be rejected. The Commission has consistently
indicated its view that universal service costs should be recovered net of any savings generated
through such programs. Universal Service Order. supra; Application of West Penn Power Company,
Docket No. R-00973981 (Order on Compliance of July 23, 1998 at 27-28). Additionally, the
evaluation of Equitable’s CAP plan clearly demonstrated that such savings were reasonably
quantifiable and could extensively, if not entirely, offset the program costs. The OCA submits that
if Duquesne believes that the task of determining the savings is “too arduous” then it should simply
be assumed that the Equitable evaluation is correct and there are no increased costs to defer or
reconcile, rather than simply assume that there are no savings.

The OCA submits, however, given the Commisston’s directive in its August 13, 1998
Order that the Bureaus of Consumer Services and Audits develop a standardized reporting format
to be used for application and reconciliation of universal service charges, including “the appropriate
method to be used for determining cost savings associated with universal service programs,” a
methodology for determining such savings with reasonable certainty and exactness, and without an

“arduous” effort will be developed. As such, Duquesne’s argument should be rejected.



With respect to the Company’s argument that it has not had the opportunity to
challenge the proposal for a savings offset and that the proposal was not developed on the record of
this proceeding, the Company’s argument is meritless given that the Company’s proposal to defer
recovery of universal service costs was made for the first time in its compliance filing. Until that
point in time, the Company had proposed that *“if it needs funds beyond those currently allocated for
universal service and energy conservation programs, it will request that the PUC permit it to exceed
the rate cap to recoup these costs.” Duguesne St. 14-R at 10. In other words, prior to its compliance
filing, the Company had not requested any mechanism for recovery of universal service costs beyond
the level already reflected in rates, but would only seek such recovery if the need became apparent.
The Company itself changed this when it proposed in its compliance filing a reconciliation
mechanism with deferred recovery for any differences between the amount included in rates and its
actual expenditures. Although this was understandable given the Commission’s approval of such
a mechanism for other electric utilities in their restructuring filings, OCA’s concerns about the
accounting for any savings offsets only became ripe when Duquesne injected this cost recovery issue
into this proceeding in its compliance filing without following the Commission’s Guidelines on
reflecting cost savings, as instructed in the Commission’s Order. Thus, the Company’s limited
opportunity to respond on this issue is simply the result of its own injection of this issue at the
compliance phase of this proceeding. Consequently, Duquesne has had a full and fair opportunity
to respond under the circumstances. -

Finally, OCA would emphasize that the Commission’s determination to require a
savings offset in the determination of universal service costs is consistent with its decisions in other
electric restructuring proceedings where it has allowed deferred recovery of universal service costs.

4



* See, West Penn Compliance Order, supra.

3. Universal Service--Unspent Funds In the Commission’s Opinion and Order
of August 13, 1998, the Commission directed Duquesne to roll over unspent universal service funds
into subsequent years. The Commission indicated that it would work with Duquesne to determine
the reasons for the underspending and to develop a plan with Duquesne to address the matter. Order
at 36. Duquesne argues that this requirement is inappropriate. The OCA submits, however, that this
requirement is essential in ensuring that universal service is adequately and reasonably provided in
Duquesne’s service territory. The Commission’s direction to work with the Bureau of Consumer
Services to address underspending, and the reasons for the underspending, provide sufficient
flexibility to Duquesne to address the problems and issues raised in its Petition for Reconsideration.
The OCA agrees that the goal of the Commission’s Order was not to produce spending on universal
service that was not cost-effective. The OCA submits, however, that as set forth in the OCA’s
testimony in this proceeding, the need for universal service in Duquesne’s service territory is great.
As OCA witness Nancy Brockway testified, there are approximately 117,000 households in
Duquesne’s service territory with incomes at or below 150% of the federal poverty level. OCA St.
6 at 32. The level of funding approved by the Commission would tz;rget approximately 25,000 to
34,000 of these households. Clearly, the level of spending approved by the Commission should be
able to be put to cost effective use given the level of need in Duquesne’s service territory.

The OCA submits that proper design of the programs is essential for providing
universal service, and the “roll-over” provision ensures that the Company’s motivation is to design
programs to reach all eligible households. The OCA submits that the Commission’s Order, which
provides for consultation with the Bureau of Consumer Services in the unlikely event that the dollars

5



* cannot be spent on cost-effective programs, resolves Duquesne’s concern.  As such, the OCA
submits that the Company’s Petition for Reconsideration on this issue should be dismissed.

4.  ECRRoll-In. In its Petition for Clarification and Reconsideration, Duquesne
indicates that it is not seeking reconsideration of the Commission’s determination that it will not be
permitted a roll-in of the ECR to reflect total energy costs of 14.7 mills’kWh. The Commission’s
determination in that respect was indicated on pages 11-12 of its Opinion and Order of August 13,
1998. There the Commission adopted OCA’s position that the ECR in effect on the effective date
of the Act -~ 12.8 mills/kWh -- should be utilized.

However, Duquesne’s Petition for Clariﬁcation'and Reconsideration does, in fact,
request reconsideration of this determination. Effectively, Duquesne 1s seeking a determination that
the appropriate ECR to roll in is not 12.8 mills/lkWh as determined by the Commission on August
13, 1998 but 13.713 mills/kWh. The Company argues that 13.713 mills/kWh is the appropriate
amount because it removes the overcollection balance that was reflected in the ECR rate on the
effective date of the Act. Petition at 3. However, the issue here is not what components made up
the rate on the effective date of the Act but what the total ECR rate was on the effective date of the
Act. Given the Commission’s determination that the ECR should be rolled in at a rate of 12.8
mills/kWh in 1ts August 13, 1998 Opinicn and Order, the Commission clearty adopted OCA’s
position that to be consistent with the Act’s rate cap requirement, it must utilize the effective rate on
the date of the Act rather t.han examining the underlying components of that rate.

OCA would emphasize that the Company’s Petition does not raise any new or novel
arguments or matters overlooked by the Commission and thus does not qualify for reconsideration

under the standards established in Duick v. Pennsylvania Gas and Water Company, 56 Pa. PUC 553,
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© 559 (1982). While the Company cites to testimony to which other parties did not specifically
respond, as the Commission well knows a specific response to every position taken in testimony 1s
not necessary to preserve a party’s position on an issue. OCA’s position with respect to the
appropriate level of the ECR was indicated in its Direct Testimony and Briefs and reiterated in
response to each of Duquesne’s post-decision pleadings. OCA has never indicated agreement with
the Company’s position in light of the fact that it is inconststent with the plain requirements of the
Act with respect to the establishment of the rate cap based on the level of rates at the effective date
of the Act. OCA would also echo the comments of Duquesne Industrial Intervenors in its response
to the Company’s Petition in that Duquesne essentially seeks an adjustment to one element of its
ECR rate without any examination or adjustment to other aspects of its ECR rate -- such as its fuel
cost -- let alone other aspects of its rates. Given Duquesne’s own strong earnings expectations, OCA
submits that, even given considerations of equity, there is no justification for Duquesne’s proposed

rate increase or for an exception to the rate cap under these circumstances.



WHEREFORE, Duquesne’s Petition for Clarification and Reconsideration as to the

Universal Service Cost Issues (Netting of Savings and Rollover of Unspent Funds) and the ECR

Roll-In Issue should be denied.

Respectfully submitted

Tanya J. McCloskey ~

Edmund J. Berger
Asgsistant Consumer Advocates

Counsel for:
Irwin A. Popowsky
Consumer Advocate

Office of Consumer Advocate

555 Walnut Street 5th Floor, Forum Place
Harrisburg, PA 17101-1923

(717) 783-5048

Dated: September 9, 1998
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=3 MEMO

FOL DEQ September 11, 1998

Subject: R-00974104, Duquesne Light Company Application for
Approval of Restructuring Plan

To: James J. McNulty
Secretary ) Ko
From:; Cheryl Walker Davis, Directo '

Office of Special Assistants

On September 1, 1998, a Petition for Clarification and Reconsideration
Regarding Stand-Alone Restructuring Plan, was assigned to this office. After
discussion with Robert Bennett of the Bureau of Fixed Utility Services, it has been
determined that this matter will be addressed by FUS in conjunction with another
assignment at this docket. Accordingly, please reassign this matter to the Bureau of
Fixed Utility Services.

If you have any questions, please feel free to contact me.
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PA PUBLIC UTILITY COMMISSION
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