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Secretary a 5\} i D E R CRETARY f’eooem

Office of the Prothonotary

Pennsylvania Public Utility Commission
North Office Building

Harrisburg, Pa. 17105-3265

Re:  Duquesne Light Company Restructuring Case,
Docket No. R-00974104

Dear Secretary McNulty:

On March 25, 1999, Duquesne Light Company executed definitive
agreements with the operating subsidiaries of FirstEnergy Corp. to exchange
Duquesne's interest in the Beaver Valley, Perry, Sammis, Mansfield and Eastlake
generating plants for FirstEnergy's wholly owned Avon Lake, Niles and Newcastle
plants. The execution of these agreements has allowed Duquesne to commence its
generation auction pursuant to the Commission's December 18, 1998 order on the
Generation Auction Plan.

To provide the parties an update on the generation swap and the
auction, Duquesne will host a technical conference on April 13, 1999 in the Commis-
sion's Executive Chambers. The conference will commence at 11:00 a.m. and is
expected to conclude by 12:30 p.m. The purpose of the conference will be to provide
the parties an overview of the exchange agreements and the auction in advance of a
formal filing later this month of the definitive exchange agreements, as required by
the December 18 Order. Following that formal filing, Duquesne will convene
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James J. McNulty
April 7, 1999
Page 2

another technical conference, in advance of the time for filing comments on the
agreements, to answer questions from interested parties. Therefore, any party that
cannot attend the April 13, 1999 technical conference will not forego an opportunity
to discuss these matters with Duquesne on an informal basis. In addition, any
handouts that are circulated to the attendees on April 13 will be filed and served on
all parties to this proceeding,

Representatives of Pennsylvania Power Company also will be in
attendance to discuss regulatory filings to be made by Penn Power that are associated
with the generation exchange.

Respectfully submitted,

o

ohn S. Moot
Counsel for Duquesne Light Company

cc: All persons on official service list (via facsimile)
Robert Bennett
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April 15, 1999

By Overnight Delivery

James J. McNulty

Secretary

Office of the Prothonotary

Pennsylvania Public Utility Commission

North Office Building

Harrisburg, Pa. 17105-3265
Re:  Duquesne Light Company Restructuring Case,

Docket No. R-00974104

Dear Secretary McNulty:

Enclosed are copies of the materials that were circulated at the
technical conference regarding Duquesne's generation auction on April 13, 1999.

Respectfully submitted,

Counsel for Duquesne Light Company

cc: All persons on official service list (w/enclosure)
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~ Overview of
Duquesne-FirstEnergy
Generation Swap and

Status of

Duquesne Generation Auction

April 13, 1999



Execution of Definitive Swap Agreements

+ DLC and FE executed definitive agreements on ®
March 25, 1999 \ o

+ Swap continues to provide for exchange of DLC
partial interests in CAPCO units for FE wholly
- owned interest in Avon Lake, Niles and New Castle
plants

Page 2



Overview of Principal Agreements

Agreement Function
Generation Exchange Agreement Transfer DLC interest in CAPCO fossil
- units for FE interest in Avon Lake,
Niles and New Castle
Nuclear Conveyance Agreement Transfer DLC interest in Beaver Valley

and Perry to FE, including all
| decommissioning obligations.
Electrical Facilities Agreement Transfer certain DLC transmission
facilities to FE to provide for continuity
of operations at CAPCO plants. &
CAPCO Settlement Agreement Transfer all DLC CAPCO obligations to ®
' FE and settlement of all CAPCO
disputes.
Ancillary Services Agreement DLC option to purchase reserves and
| load following services from FE for two
years after closing of auction.

Page 3



Due Diligence Report

+ All due diligence completed prior to execution of S
agreements

+ Dames and Moore conducted Phase I and Phase II-
environmental site assessments at the FE plants

and found no material environmental conditions.
&

+ R.W. Beck reviewed the quality and condition of ®
the FE plants and determined that they are well
maintained in comparison to assets of similar
technology and vintage.



Material Changes Since
Letter of Intent
d

+ Nuclear Decommissioning P

— DLC financial commitment capped at full amount of future
costs ($57.4 million), rather than reduced amount in
restructuring order ($43 million).

— Both parties will use best efforts to secure tax-advantaged
transfer of decommissioning funds. If necessary IRS
rulings are not obtained, DLC will be responsible to ensure

~ FE receives same after-tax funding amount as if DLC had
retained funding and liability.

— Minimum commitment increased to cover any increase in
costs due to decommissioning treatment referenced above.
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Material Changes Since
Letter of Intent, cont’d.

+ Increase in Capacity | ®

FE has added a 30 MW combustion turbine (“Niles A”) to the swap ¢
that will be auctioned by DLC with the other FE and DLC assets.

+ Ancillary Services Agreement

Agreement covers generation “capacity” services (load following
and operating reserves)

DLC has right to purchase up to its full requirements of each service ®
for two years following the divestiture. o

Prices fixed at current FE rates (which are lower than DLC rates)

Agreement protects against price volatility in nascent ancillary
service markets (e.g., California experience)

Winning bidder(s) can still compete to provide such services if it
can beat the FE price

Page 6



Material Changes Since
Letter of Intent , cont’d.
o

4+ Resolution of labor issues o

— IBEW ratified agreement with company, which provides
for early retirement package and enhanced severance for -
any displaced employees. The company agreed to curtail .
its contracting out of certain work, which could provide
potential opportunities for DLC union workforce. Py

— PE has agreed to accept IBEW contract with job ®
protection and salary protection for selected work level.

— DLC will incur the cost of the early retirement and any

severance costs associated with the Beaver Valley power
plant.

Page 7



Status Report on DLC Auction

+ Execution of swap agreements has allowed DLC to e
commence the auction. ®

+ As a result of the swap with FE, the Auction will include
all fossil assets over which the buyer will have full
operating control. Recent auctions have shown that such
an auction is more attractive than an auction of nuclear

assets or of non-operating interests in fossil assets. e

+ Auction includes DLC wholly-owned plants, FE plants, ®
and the POLR service. Bidders may submit any
combination of bids for some or all of the plants and/or
POLR service.



Status Report on DLC Auction, cont’d.

+ Preliminary auction information has now been ..

circulated to a wide range of bidders.

+ Upon execution of a confidentiality agreement,
bidders will receive extensive information on DLC
and FE plants.

+ Nonbinding bids are due in late May or early June g
1999. o

+ Target date for closing swap and auction remains
~ year end 1999. |

Page 9




Regulatory Update

+ PaPUC 4
~ Filing of definitive agreements expected by end of April
1999.

— DLC will request approval of “Option B” Accounting
Protocols at the same time

— No formal approvals regarding POLR will be
sought at this time PN

+ FERC - filing expected by end of April 1999
+ NRC - filing expected by end of April 1999

Page 10




Preliminary Information Materials Regarding:

The Sale of a Competitive Integrated Energy Supply Business

April 1999

LEHMAN BROTHERS



The Opportunity

The DLC Auction is a “first of its kind”” opportunity to acquire a Competitive Integrated Energy
Supply Business comprised of high quality generating assets and attractive retail customer load

e  DQE, Inc. is a multi-utility delivery and services company and DLC is its largest wholly-owned subsidiary

o  DLC is divesting all of its generating assets and its retail electric supply business as part of a process to

redefine the company’s core business strategy .
— On March 25, 1999, DLC entered into a Generation Swap with FEC pursuant to which DLC will .
exchange its interests in five electric generating stations for three of FEC’s wholly-owned generating
stations

— DLC is conducting a two-phase auction for its Competitive Integrated Energy Supply Business with the
Asset Portfolio (including the three FEC Plants) and the Retail Supply Business. The purchaser of the
Retail Supply Business will be granted the opportunity to supply electricity for DLC’s Provider of Last
Resort (POLR) retail customer load

—  Separate proposals must be submitted for the Asset Portfolio and the Retail Supply Business and bids
also will be accepted for any one or a group of the individual Assets, Support Functions or Power
Contracts

e  DLC’s divestiture represents several major milestones within the evolution of competitive electricity markets:

v The first ever opportunity to buy a competitive integrated energy supply business from a U.S. utility

v The first full utility generating asset divestiture within ECAR, a region with favorable supply/demand
fundamentals and the largest reliability region in the U.S.

v The first ever divestiture of a retail supply business outside of New England - in one of the largest retail
market transactions ever and at attractive rates

Please note that capitalized terms wtilized herein incorporate references to the Lehman Brothers cover letter accompanying this document

f
LEHMAN BROTHERS W2, Duquesne
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Investment Highlights

The DLC Auction is a high quality investment opportunity with several unique and attractive benefits

o  The Asset Portfolio consists of over 2,600 MW of competitive, strategically-located, predominantly coal-fired
baseload generation

e  The Retail Supply Business provides a unique opportunity to aggregate attractive retail customer load without
incurring marketing or customer acquisition expenses

e  Bidders can realize additional value by acquiring the first Competitive Integrated Energy Supply Business
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“First-of-its-Kind Opportunity”
Vertical Integration

v
g
¢/  Cash Flow Certainty
v’

¢/ Generating Assct Platform with Critical Mass ¢ Retail Platform in Large Deregulated Market
¢ Attractive Power Market Fundamentals ¢ Price Certainty
o High Quality Assets ¢ High Quality Customer Load
v Site Development Opportunities ¢  Cross-Selling Opportunities
LEHMAN BROTHERS 3 §% Duguesne
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Competitive Integrated Energy Supply Business |

The integration of competitive generation with the retail electric supply business is
the next logical step in the evolution of the electric supply market

Verticalty I Competitive Integrated '
Integrated Htility | Enerpgy Supply Business|

Generation
{Asset Portfulio)

' |
! i
- — ;o ﬁ =
~ \ I
Transmission and | Dogitn | | Wholtesale / Retail
Distribution / | Supply (POLR)
|

Genceration

!
|

1
K
|

|

I
A
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Franchise " Transmission and
. ) Distribution <r_'—_._..
Territory

(DLC)

-

Retail Customers

o  The winning bidder immediately will become the premier “one-stop” provider of electricity in Pittsburgh and
the surrounding markets

e  The Asset Portfolio ensures the availability of low cost power for the POLR load and the Retail Supply
Business provides an attractive end-market for the Asset Portfolio’s output

o  Additional value may be created through the elimination of intermediate cost layers in the energy supply
chain, the minimization of transmission wheeling costs and the optimization of ancillary service products

o  The structure of the Retail Supply Business will allow a generating asset owner to qualify for exempt
wholesale generator status

LEHMAN BROTHERS A %L‘% Etgﬁm




Power Market Overview

The Asset Porifolio benetits from strategic access to fuel supplies and transmission interconnections
in a region with favorable supply / demand fundamentals

The wholesale markets within ECAR provide several attractive benefits to owners of generating assets:

v Shrinking capacity margins, projected to fall as low as 7.8% in the summer of 1999, have contributed to
very high peak energy prices in the Midwest

v Flexible access to some of the most inexpensive and plentiful coal supplies in the Northeastern U.S.
¢ Full retail choice in Pennsylvania by January 2000 enabling access to 127,000 GWh of retail demand
v Extensive transmission network with ample interconnection capability into PJM, MAIN and SERC
v Access to key financial energy markets at Western PJIM and Cinergy
LEHMAN BROTHERS 5 Wz, D‘ﬁm
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The Asset Portfolio

The Asset Portfolio is an integrated portfolio of strategically-located, fossil-fired generation

o  The Plants are predominantly low cost producers due to their access 1o inexpensive fuel supplies, lean staffing

and efficient operating cost management

o  The Asset Portfolio provides load profile and fuel source diversity as well as significant site development and

expansion opportunities

b o

Fog

New Castle
Avon Lake

Phillips_ cheswick

vy
SN

O DILC Plams

K Major Load Ceners A FEC Plants

Net

Capacity Load Ownership

Plant Location (MW) Profile History
Coal-Fired'":
Cheswick Springdale, PA 570 Baseload DLC
Avon Lake Avon Lake, OH 739 Baseload FEC
Elrama Elrama. PA 487 Baseload DLC
Niles Niles, OH 246 Baseload FEC
New Castle  West Piusburgh, PA 338 Cycling FEC
Qil-Fired:
Brunol Pittsburgh, PA 234 Peaking DLC
Island
Reactivation/Repowering Site:
Phillips * Crescent Twp., PA - Cold Reserve DLC
Total 2,614

DLC also is including all of its generating asset Supporr Functions and ity Power
Contracis (100 MW power sale agreement and upr 10 12 MW of purchase power
agreements) as part of its Asset Porifolio.

LEHMAN BROTHERS

Sowrce: Duguesne Light Company

(1) Oil-fired units incluce: 30 MW combustion rrbine ar Niles, 29 MW combustion
surbine ai Avon Lake and 5 MW of diesel capability ar New Castle,

{2) 308 MW coul-fired baseload facility currently in cold reserve

NI
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The Retail Supply Business

The Retail Supply Business provides efficient access to attractive retail customer load with relative price certainty

o  As part of the Pennsylvania restructuring, each local distribution utility becomes a Provider of Last Resort and
is granted the opportunity to continue supplying electricity to all of its retail customers who do not choose an
alternative supplier at any point during the term of the utility’s Transition Period. As of March 10, 1999 the
OCA reported that 87.5% of DLC’s retail customers had chosen to remain with the Retail Supply Business

o  DLC has elected to auction its rights as the Provider of Last Resort by offering for sale 100% of its Retail
Supply Business concurrently with the sale of its Asset Portfolio as a part of the company’s effort to redefine
its core business strategy by exiting the generation and retail electric supply business

e  The PaPUC has approved a schedule of retail supply prices which effectively sets the price for POLR service
dunng the remainder of DLC’s Transition Period (estimated to be 5 — 8 years). DLC’s retail supply prices are
attractive at an average rate of 4.2¢/kWh in 2000 with steady escalation thereafter

Asset Portfolio/
Owned Generation
& Contract Price W
Production Cost vl e g

Wholcesale Price

Biluteral Contracts
{with Asset Portfuliv or Others)

(IR

& Generation Charges (Retail Supply Prices)

Di.C
¢ Transmission & Distribution Charges
» Generation Charges (Retail Supply Prices)

Retait Customers

LEHMAN BROTHERS . %}‘% Bmﬂm




The Retail Supply Business

The auction of DLC’s Retail Supply Business presents one of the largest opportunities
to supply power for retail customers in the U.S. at attractive rates

¢ DLC’s POLR auction is the first opportunity to become a Provider of Last Resort outside of New England
and will represent about 75% of the POLR load availabie in Pennsylvania in 2000

v The POLR provider can supply power for retail customers without expending any upfront marketing or load
aggregation costs and without competing against the incumbent utility

v DLC’s POLR supplier can display its name, logo and message information on customer bills in order to build
brand name recognition

v  The deregulated Pennsylvania retail access market is the second largest in the Eastern U.S., and Pennsylvania
currently has some of the highest retail supply prices within the U.S.
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Auction Process

DLC intends to complete the sale of its Asset Portfolio and Retail Supply Business by December 31, 1999

e  DLC will be conducting a two phase, sealed-bid Auction beginning in April 1999

e Indications of Interest regarding participation in the Auction should be directed to one of the following
Lehman Brothers representatives. All contact with DLC management, employees or affiliates is strictly

prohibited
Lehman Brothers Inec.
3 World Financial Center, 16" Floor
New York, NY 10285-1600
Fax: (212) 526-4827 (20 pages or less)

(212) 526-3738 (more than 20 pages)

Joseph Sauvage James Metcalfe Frank Napeolitano Scott Pearl
Managing Director Senior Vice President Vice President Associate

(212) 526-3334 (212) 526-2525 (212) 526-4940 (212) 526-2725

o  Once the attached Confidentiality Agreement has been executed, Prospective Bidders will receive a
Descriptive Memorandum and supplementary information materials

o  Phase I non-binding bids will be due in late May / early June 1999

e  DLC, 1n its sole discretion, reserves the right to modify or cancel the Auction and to exclude Prospective
Bidders from participation

This material is summary in nature and does not constitute an offer to sell the Competitive Integrated Energy Supply Business. Prospective Bidders
may, subject to the delivery of the Confidentiality Agreement, receive a Descriptive Memorandum setting forth certain additional information and
the process for the sale of the Competitive Integrated Energy Supply Business. DLC and Lehman Brothers do not make any representation or
warranty as to, and disclaim all liability in connection with, the information set forth in this material and DLC reserves the right to cancel the Auction
at any time withoul notice or liability,

LEHMAN BROTHERS | 9 %}ﬂ% Bﬂm




Overview of the Asset Portfolio
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Cheswick Plant
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Description

Cheswick is a single-unit coal-fired generation station
located on a 82-acre site in the borough of Springdale,
Pennsylvania, approximately 18 miles northeast of
Pittsburgh. Cheswick, which began commercial
operation in 1970, operates as a baseload facility and has
a net demonstrated capacity of 570 MW.

Cheswick is the largest and most efficient coal-fired unit
serving DLC’s Pittsburgh load center.  Cheswick’s
attractive cost structure, excellent access to fuel and
importance to local transmission will serve as competitive
advantages in a deregulated environment.

Investment Highlights

v  Lowest production costs in the Asset Portfolio
Location within the Pittsburgh load center
Market-based fuel supply contracts

High historical equivalent availability factor

LA N AN

Flexible fuel transportation alternatives and
multiple fuel options

LEHMAN BROTHERS

Load Commercial  Net Capacity  Primary Technology
Unit Profile Date (MW) Fuel of Operation
1 Base 1970 570 Coal Pulverized Coal
576
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10 : %gé- P@ﬂm

——— s



[ —

— L .

Avon Lake Plant

———

Plant Site

Description

Avon Lake has a net demonstrated capacity of 739 MW and
is situated on 107 acres along the southern shores of Lake
Erie, approximately 20 miles west of downtown Cleveland.

Avon Lake Unit 9 is one of the most competitive units within
the FEC system and has a net demonstrated capacity of 596
MW. Units 6 and 10 and the package boilers provide .
peaking capability.

Avon Lake benefits from significant transmission capability,
increasingly competitive fuel supplies and access to large
industrial customers,

Investment Highlights

v’
v
v

Largest single plant within the Asset Portfolio
Serves the Cleveland “load pocket”
Ability to burn a blend of up to 30% of low-

sulfur PRB coal reducing SO, allowance
requirements

Peaking units and package boilers help capture
increasing peak demand in the region

Proximity to large industrial electrical
consumers such as Ford, Kobe Steel and B.F.
Goodrich

LEHMAN BROTHERS

Profile
Load Commercial  Net Capaciiy  Primary  Technology of
Unit Profile Date (MW) Fuel Operation
6 Peaking 1949 ig Coal  Pulverized Coal
7 Base 1949 96 Coal Pulverized Coal
9 Base 1970 596 Coal Pulverized Coal .
10 Peaking 1971 20 Fuel Qil  Comb. Turbine
Package Natural Gas or
2 Peaking 1998 350,000 Ibs/br ' Gas/Fuel b
Boilers oil Qil-Fired
739
1) Unir 6 boiler was decommissioned i 1997 while the turbine generator was kept available for voliage

suppart; No.G turbine generator detivers upp 1o 18 MW, with steam supplied by the package boilers

(2} Denoted winter capacity

(3} Toral flow for two identical package boilers



Description

Elrama is a fully scrubbed, four-unit, coal-fired generating
station located on a 44-acre site along the Monongahela
River in Elrama, Pennsylvania, approximately 25 miles
southwest of Pittsburgh. Elrama operates as a baseload
facility and has a net demonstrated capacity of 487 MW,
Elrama’s Unit 4, the largest umt at the facility, began
commercial operation in 1960.

Elrama is one of only two baseload coal facilities located
in DLC’s service area. The plant will be well-prepared for
competition due to its strategic location, access to low cost
fuel supplies and its utilization of pollution control
technology.

Investment Highlights

v
v

Located within Pittsburgh “load pocket”

FGD Scrubber enables facility to burn
inexpensive coal

No long-term fuel contracts
Lean, multi-skilled workforce

River location enables barge deliveries of fuel

LEHMAN BROTHERS

Profile
Load  Commercial  Net Capacity  Primary Technology of
Unit  Profile Date (MW) Fuel Operation
1 Base 1952 100 Coal Pulverized Coal
2 Base 1953 100 Coal Pulverized Coal
3 Base 1954 112 Coal Pulverized Coal
4 Base 1960 175 Coal Pulverized Coal
487
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Niles Plant

?lant Site

Jescription

The Niles facility includes two baseload, coal-fired units
and a combustion turbine with peaking capability. Niles
is located approximately 15 miles northwest of
Youngstown, Ohio, on a 100-acre site along the
Mahoning River in Niles, Ohio. The two coal-fired
units began commercial operation in 1954 and have a
nel demonstrated capacity of 216 MW. The oil-fired
combustion turbine has a net demonstrated capacity of
30 MW.

The application of innovative technology has enabled
the plant to utilize cost-efficient fuel supplies as well as
to convert the disposal of scrubber and bottom ash waste
1nlo revenue streams.

Investment Highlights

e
o

AN

Lowest fuel cost in the Asset Portfolio

Strategically-located within the Youngstown
load center

LS-2 scrubber which reduces SO, allowance
purchases

Efficient, non-union workforce

Combustion turbine with black-start capabilily

LEHMAN BROTHERS

Profile

Load Commercial  Net Capacity Primary  Technology
Unit  Profile Date (MW) Fuel of Operation

] Base 1954 108 Coal Cyclone

2 Base 1954 108 Coal Cyclone
CT-A Peak 1972 30 Fuel il  Combustion

Turbine

246



New Castle Plant

Plant Site

Description

New Castle is a five-unit, predominantly coal-fired
generating station located on a 270 acre site along the
cast bank of the Beaver River at West Pittsburgh,
Pennsylvania, approximately four miles south of New
Castle. The plant has a net demonstrated capacity of 338
MW which includes 5 MW of oil-fired diesel capability.
Unit 5, New Castle’s largest unit, began commercial
operation in 1964.

New Castle is an efficient, well-run facility which is
configured for load following capability. The plant’s
unique operating characteristics, high reliability and
competitive fuel supply arrangement position the plant 10
succeed in a compelitive environment.

investment Highlights

v Strategic, cost-efficient fuel procurement
arrangement

+  Low variablc production costs which have been
further enhanced by recent capital projects

v Cycling capability
v High historical equivalent availability factor
v Black-start capability

LEHMAN BROTHERS

Profiie
Load Commercial  Net Capacity Primary  Technology of
Unit Profile Date (MW) Fuel Operation
3 Cycling 1952 98 Coal Pulverized Coal
4 Cycling 1958 98 Coal  Pulverized Coal
5 Cycling 1964 137 Coal  Pulverized Coal
A-EMD  Peaking 1972 3 No.2 Oil Diesel
B-EMD  Peaking 1972 3 No.2 Oil Diecsel

338"

(1) The toal does not add due 10 rounding.
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Brunot Island Plant

Description

Brunot [sland is a six-unit, oil-fired, simple cycle peaking
facility located on a 129-acre site on Brunot Island,
Pennsylvania. Brunot Island is situated on the Ohio River,
approximately two miles downriver from downtown
Pittsburgh. The facility, which began operation in 1972,
has a net demonstrated capacity of 234 MW. Brunot
Island Units 1A, 1B, 1C, 2A, 2B, and 3 are currently
operating; Unit 4, a combined cycle steam unit, was
placed in cold reserve in 1986 and is currently in dry lay-
up.

Brunot Island’s urban location and peaking capability
have caused the facility to play an increasingly important
role within the DLC system. Brunot Island’s flexibility is
particularly valuable during volatile peak summer periods.

Investment Highlights

v

S X N

Provides quick start reserves tor ECAR
“In-city” location

Black-start capability

Minimal maintenance and labor expenditures

Facility upgrade capability and site
development opportunities

LEHMAN BROTHERS

Profile
Load Commercial NetCapacity Primary Technology of
Unit Profile Date (MW) Fuel Operation
1A Peak 1972 22 Oil Combustion Turbine
1B Peak 1972 22 Qi Combustion Turbine
1C Peak 1972 22 Oil Combustion Turbine
2A Pcak 1973 36 Qil Combustion Turbine
2B Peak 1973 56 Ol Combustion Turbine
3 Peak 1973 56 Qil Combusiion Turbine
234

(1) Includes oniy simple cyele units, Excludes Unir 4,
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Phillips Plant

Plant Site Deseription

Phillips is a four-unit, fully scrubbed, coal-fired
station located on approximately 58 acres along the
Ohio River in Pennsylvania, approximately 15 miles
northwest of Pittsburgh. Unit 4 began commercial
operation in 1956 and the entire facility was placed in
cold reserve in 1987 during regional economic
difficulty.

Phillips presents an attractive opportunity for
reactivation or repowering due to ils proximity to
Pittsburgh, its transmission capability, its access to
low cost fuel supplies, its pollution conirol
equipment, the availability of tax relief incentives and
shrinking reserve margins within the region.

investment Highlights Profiie
v C!ose prqxnmlty to inexpensive fuel'supphes Load Commercial  Net Capacity Primary
with flexible transportation alternatives Unit Profile Date (MW) Fuel
_ D 1 Cold reserve 1943 75 Coal
¥  Exisling f_uc—,l and transmission infrastructure and 5 Cold reserve 1049 78 Coal
plant cquipment 3 Cold reserve 1950 78 Coal
7 Tax relief incentives 4 Cold reserve 1956 134 Coal
308“)

v FGD scrubber

: : : ; q ineivi bines ¢ " apaciny levels cired above
4 ; (1) Although the individual turbines can generate ar the capaciry leve )
Site reacti vation, expansion and dey e]opment the planr’s combinted acmal toral nes capaciny is limired 10 308 MW due 10 the

Oppor[unities retivement of boilers I and 2.

LEHMAN BROTHERS 6 : - LD&:lm




AL 1w . LOCAL 270 .

UTILITY WORKERS UNION OF AMERICA

- AFFILIATED WITH THE AFL-CIO AECEIVED
A LIGHT—HEAT POWER—WATER Q9 APR -7 A & 27
ER AVENUE CLEVELAND, OHIO 44103-3615 ()i F|CE (F
EXECUTIVE BIRECTER

) v
48 @cﬁbﬂ b 2 TELEPHONE: (216) 881-0004

FAX: (216) 881-1333
APR 14 jpee * April 5, 1999 HELEIVED

Ms. Barbara Bruin, Executive Director
Pennsylvania Public Utilities Commissi
P.0. Box 3265 F‘S‘p‘
Harrisburg, Pennsylvania 17105-3265

APR 0& 1999

Cument "™
o PHELIG U 5810
FOL DEQ ‘ r!,RI: TA i: '?EDR;:ABSIJ

Certified Mail 7 196 285 295

RE: Case No. R-00974104

Dear Ms. Bruins:

The intent of this letter is to keep you informed of the continued events
concerning the transfer of generation assets between the Duquesne Light
Company and FirstEnergy.

In the filing with the Securities and Exchange Commission, on October 14,
19998, we understand that in regard to labor. the parties will co-operate to
resolve labor related matters including, with respect to Union contracts,
workforce levels, severance and employee benefits, in a matter that treats
employees fairly and equitably apportions any related costs between the
parties.

This has not been done. As indicated by FirstEnergy's press release, they
are moving forward with the transfer of assets. (Attachment #1)

There has been no negotiated settiement between FirstEnergy and Local 270
pertaining to the generation asset swap. We are continuing our attempt to
resolve this issue as indicated by our latest letter to FirstEnergy dated
March 31, 1999. (Attachment #2)

We have filed suit in Federal Court in an attempt to resolve this issue.
We are awaiting a ruling on the summary judgement motion. (Attachment #3)

The National Labor Relations Board has issued a complaint against
FirstEnergy pertaining to their conduct and alleged unlawful acts.
(Attachment #4)

BTL
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Ms. Barbara Bruin April 5, 1999

Surely these issues will have an affect on the Company's ability to
render adequate, safe and reliable electric service necessary to accomplish
the objectives of their rate plans.

We hope that you will consider these issues before granting regulatory
approval.

Sincerely,

DT o wl VN

David T. Kotecki
President/Local 270
U.W.U.A.

DTK/asq opeiu 1794

Enclosure
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News Media Contact: PR C ]9 3
Ralph J. DiNicola

330-384-5939 4 PUBLIC UTILITY COMMISQI~

TECRETARY'S BURE AU

FIRSTENERGY COMPLETES ASSET TRANSFER AGREEMENTS
WITH DUQUESNE LIGHT

FirstEnergy Corp. reported today that it has completed its previously announced
agreements to exchange certain generating assets with Duquesne Light Company. Upon receipt
of regulatory approvals, Duquesne Light will transfer 1,436 megawatts (MW) it owns at eight
génerating units to FirstEnergy 1n exchange for 1,328 MW at three power planfs owned by

FirstEnergy’s electric utility operating companies.

“Under the'agreements, FirstEnergy’s utility companies will acquire Duquesne Light’s

© 187 MW of the 600-MW Unit 7 at the W. H. Sammis Plant in Stratton, Ohio; 186 MW of the
597-MW.U;1‘i.t 5 of the Eastlake Plant in Eastlake, Ohio; 401 MW of the 2,360 MW at Units. _
1,2 & 3 of the Bruce Mansfield Plant in Shippingport, Pennsylvania; 498 MW of the 1,630 MW
at Units 1 & 2 of the Beaver Valley Power Station in Shippingpoft, Pennsylvania; and 164 MW
of the 1,194 MW at the Perry Nuclear Power Plant in Perry, Ohio.

In exchange, FirstEnergy will transfer o%ership of three of its eléctric utility operating
companies’ coal-fired plants to Duquesne Li ght_- They are the 739-MW Avon Lake Plant in -
Avon Lake, Ohio; the 338-MW New Castlé Plant in New Ca's.t-le, Pennsylvania; and the 251-MW
Niles Plant in Niles, Ohio. | |

The Avon Lake, New Castle and Niles plants will be included in Duquesne Light’s
planned auction of its generating assets. The auction is exi:)ected to begin within the next month.
FirstEnergy will operate the plants until the assets are transferred to the new owner. The transfer
could také place later t}'u"s year.

(more) ' : .



T Q_g‘.m‘m.issiqn and the Pe‘nhsylvani_a'Puﬁli'c Ut111ty Co;ﬁmission, should be complete by the end of

e | 'l" : | 2 @

Regulatory reviews of the agreement, including those by the Nuclear Regulatory

the year.

Ei;stEnergy, headquartered in Akron, Ohio, is a diversified energy services company with
- more than $18 billion in assets and nearly $6 billion in annual revenues. Its electric utility
* operating companies — Ohio Edison and its Pennsylvania Power subsidiary, The.Illuminating
Company and Toledo Edison — comprise the natioﬁ’s 12™ largest electric system, serving .
2.2 million customers within 13,200 square miles of northern and central Chio and western

Pennsylvama.

(032699)
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ATTACHMENT 2
. LOCAL 270 .

UTILITY WORKERS UNION OF AMERICA

. AFFILIATED WITH THE AFL-CIO .
. > POWER—WATER. o

- LIGHT—HEAT : .
CLEVELAND, OHIO 44103-3615 .~ - _ ..

4205 CHESTER AVENUE

TELEPHONE: (216) 881-0004
FAX: (216) 881-1333

March 31, 1999 - ' L’:UEIVED

Mr. H. Douglas Jahn, Manager

Industrial Relations Department . ABR 08 1999
FirstEnergy

76 South Main Street PUSIn UTIITY COMMISSI Y
Akron, Ohio 44308 _ GHETARY'S B(Mﬁslfh

Certified Mail Z 196 285 290

Dear Mr. Jahn:

~Ina Company_presé release dated March 26, 1999 (copy enclosed) you have
jndicted that FirstEnergy has executed a definitive agreement pertaining to
the sale of the Avon Lake Plant. We are requesting a copy of this agreement.

As indicated in our Tetter to the Company dated October 20, 1998, we
demand to baigain over all transfer of assets.

Please provide the above information within (15) days from theldate of
this Tetter.

Sincerély,

David T. Kotecki
President/Local 270
U.W.U.A.

DTK/asq opeiu 1794

cC: H. Peter Burg
Willard Holland

Enclosure
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Company Press Release _ .Rl atedQuotes
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delayed 20 mins - dlsclalmer

Duquesne Light, FlrstEnergy Exchange
Power Plant Intermtq *

PITTSBURGH, March 26 /PRNewswire/ -- Dugquesne Light Company (NYSE: DOE - news)
announced today that it has executed definitive agreements providing for the exchange of its partial
interests in five-power generation stations for three wholly-owned generating facilities from
FirstEnergy Corp (NYSE: FE - news). The three fossil-fired plants that Duquesne will receive have
an aggregate net demonstrated capacity of 1,323 MW and two of those plants, Avon Lake and Niles,
are located in Ohio while the other facility, New Castle, is located in Western Pennsylvania. The L
ownersth interests transferred by. Duquesne.to. FirstEnergy include the Beaver Valley.and Perry ~
nuclear stations and the fossil-fired Mansfield, Eastlake and Sammis plants which represent an
aggregate net demonstrated capacity of 1,400 MW. The five plants are all co~ owned by FirstEnergy
which operates each'of the facmtles with the exception of Beaver Valley
The generation swap with FirstEnergy is another significant step in Duquesne's effort to strategically

* reposition the company. Duquesne will incorporate its three new facilities into a portfolioof -
generating assets totaling 2,614 MW to be divested in a formal auction process set to begin in Apnl
1999. Duquesne will also include four wholly-owned, fossil-fired stations (Cheswick, Elrama, Brunot
Island and Phillips) located in and around the city of Pittsburgh in its auction. Duquesne's asset’ auction -
will be the first of its kind in the ECAR market, which serves customers in all or a portion of seven ’
Midwestern states. The proceeds from the auction will be used to mitigate Duquesne's stranded costs,

Duquesne will also be conducting a parallel auction process for all its retail supply business, which
represents the opportunity to supply the provider of last resort service (POLR), at pre-determined

fixed rates, for all of Duquesne's 580,000 customers who do not-choose an alternative generation
supplier. The auction of Duquesne's retail supply business is notable because it is the first auction of its
type outside of the New England region and it would be one of the largest single market transactions
ever. The concurrent auction of Duquesnes generating assets and retail supply business is a unigque
opportumty for a purchaser to acquire the first competltlve integrated energy supply business in the

U.s.

http://biz.yahoo.com 3/26/99



ahoo - Duquesne Light; FkéLEnergy Ex_chang-‘e Power Plant lnterests ... - ~ré.ge L0L2

—Certam aSpects of the generatlonswap are subject to regulatoxy approvals by agencies mcludmg the -

e ‘-:'Penﬂs;ylvama Pubhc Utlhty Commission, Federal Enargy Regulatory Cémmission and the Nuclear -*

JJJJJ

"Reaulatory COmmissior. Duquesne antmipates maklng the requisite régulatory: ,ﬁhngs before these .
agencies in April 1999. The swap is expected to close by year end 1999. © ¢ :
SOURCE: Duguesne nghr Company

More Quotes o DQE Inc (NYSE:DQE - news)
and News: "o FirstEnergy Corp (NYSE.FE - news)

Related News Categories: oil/energy, utilities
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On December 16, 1998, a hearing was held on Local 270's motion for 2 temporacy
restraining order to restmain defenaants CEI and First Encrgy from transferring their conol and/ot -
interests in two generating plants uﬁiil the defendants have agresd to-arbitrate in -accon:iance with the
plaintiff’s position in this case. (Doc. 23).

This Coust must consider four factors in determining whether to issue a texporary
restraining order under Federal Rule of Ci\fil Procedure 65(b): " {1} whether the movant has
established a substantial Wikelihood or probability of suceess on the merits; (2) whether there 35 2
threat of ifreparable harm to the movant if the order is not granted: (3) whether issuancs of the order
would cauge substantial herrn to third parties; and (4) whet}-.;.-: the pudlic interest would be served
by granting in_iunctivé relief. See, eg., Mason Coungy Medical Assoc. v. Knebel, 563 F.2d 258, 261
(6th Cir. 1977). In addition, in the context of federal labor law, a movaﬁt must show that injunciive

relief appropriately falls within the namaw éxccpdén to the anti-injunction policy of the Normis-

vew . HECEIVE

B2
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EASTERN DIVISION ARY'S BURERy,
UTILITY WORKERS UNION OF AMERICA ) CaseNo. [:98CV2041
LOCAL 270, )
Piaintiff, E
v, ' Tudge Ann Aldrich
THE CLEVELAND ELECTRIC ;
ILLUMINATING COMPANY, ¢t al,,
. QRDER
Defendants, |
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‘LaGuardiz Act recognized:in Boys Marketyl Tnc, ¥ Refai s Union, 398 U.S. 235 (1570), and
its progeny. Sgcalsg 29 U.S.C. §104 (cmms generally do nor ha»e Junsdxcnon to issue inj unctions
under Noms-LaGuardxa Act), This exception has been cxtcndcd “to embrace cmp]oycr bchavmr

wi:uch bas the cffect of evading & duty 1o arbitrate or which would otherwise undarmine the intepnny

of the a:bmat:on process.” W, 1 Uni nsolidated Aluminum . 694

F.2d 437, 44] (6th Cir. 1982). A movant in this context may show “likelihood of success on the ;
merits” by proving that “the position he will cspouse in arbitration is sufficiently sound tg prevent |
the m'biualtion_ from being & futile endeavor.™ Id, at 442, n.2 (quotation and citations omitted).
Upon consideration of the pleadings, affidavits, and matters discussed at the
heerifg, this Court finds that Local 276 has not satisficd the requirements for injunctive relief. First,
it is far from clear that the union will suffer irreparable harm 2s a result of the transfer and
mﬁgﬁmﬁon of the défendants‘ assets. Where the defendants will remain solvent and able 16
reinstate aitected employees or pay backpay i the event of an arbilration awacd against rem, any
potential “loss of employment, cven if oocasioned by employm' action which is subjeot to arbitration,
is- not m&pmblc hermy”? Id.._at 443 Sccond th: defcnd.anis h::m: prcwlded ample evidence that
anommg the-tm;zﬁcﬁbc nso- p]anw wou]d nos bc-sn the pubhc inte:-esl' thesc transférs arise in
dt:comﬂwg&xﬁaﬂor}“ a.nd busmcss dcc:sxonmahng processes: T.hzt affect thousands of

T T R

.e:nployees, nearfy SI"Enlhon in asscm and rumerous regulatory agencxcs TIurd and for sum‘ar

f 3 e A

| msons mjuncnvc tc]:c;. could cause substannal harm to third-party. dealmakers and emptovccs
8¢ s.2.. United Food and Commersial Woskers Union, Local No. 626 v. Kroger Co,, 778 F.2d
Y171, 1176 (6th Cir. 1985), ger:. denjed, 479 U.S. 815 (1986) (risk of substantial economic harm
unless union posts very large bond weigi:s 2gainst isguance of preliminary injunction).

Finally, in this case, a determination of whether the unton will espouse a sound
and viable position in arbimation — and whether the parties are contractually bound to arbitrate the
underlying grievance -- would foree this Court 1o rule on the merits of this casc under the guise of
2 seperare and distnct ;nction fs.r:a zémporary restraining order. See A_Lm_vv_r;m_wmm 696 F.24 |
at 442 (Boys Markets exception applics when underlying gr%c(’a.ncc is ons which parties a.zt bound
10 arbitrate). Although this Court rests its denial of the plaintiffs moticn on the absence of

a-
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tradmonal bases fnr eqmtable rehcf this’ Cuu.rt doés not find that the transfer of the two plants would
nself be the kind of “bchawor which has the effect of evading a duty to arbitrate or which would |
otberwise undermine the i mmgm} cf the arbitration proccss. Aluminum Warkers, 696 F.2d: at 441 |
The transfer of those m.crcsxs is not at issue in this litigation, and this Cowr is reluctant to expand
the exception to the anti-injunction policy of the Norms-LaGuerdia Act.

For the foregoing reasons, this Court denies the plaintff’s motion for a temporasy
resraining order. This denial is, however, without prejudice to re-filing another such motioﬁ if, after

this Court rules on the pending summxry judgment motion, Sircumstances 30 warrant,

IT {5 SO ORDERED.

ANN ALDRI
UNITED STATES DISTRICT JUDGE




Q. - ® RECEIVED
WINITED STATES OF AMERICA _ _
" NATIONAL LABOR RELATIONS BOARD ' : ,
REGION 8 . ‘ ARR- O] 1009
: FUBLIC OYiLITY COMMIZG
CLEVELAND ELECTRIC ILLUMINATING SECRETARY'S BURE,.,
CCMPANY, A SUBSIDIARY OF CENTERIOR CASES NOS. 8-CA-28441
ENERGY CORPORATION 8-CA-28878
R 8-CA-29051
and : 8-CA-29128
. : 8-CA-29221
UTILITY WORKERS OF AMERICA, - " 8-CA-29346
LOCAL 270, AFL-CIO o 8-CA-29415
FIRSTENERGY CORP. :
. ' CASES NOS. 8-CA-29873
: 8-CA-29943
and 8-CA-29956
S ' : - 8-CA-30028 .
UTILITY WORKERS OF AMERICA, ~ = ° " 8-CA-30067
LOCAL 270, AFL-CIO
CLEVELAND ELECTRIC ILLUMINATING ,
COMPANY, AN OPERATING COMPANY -
OF FIRSTENERGY CORP.
and .- .. .. -CASENO. 8-CA-30210

UTILITY WORKERS OF AMERICA, o | o
LOCAL 270, AFL-CIO T

ORDER CONSOLIDAT[NG CASES,
CONSOL[DATED COMPLAINT AND NOTICE OF HEARING

Utility Workers of Amenca Local 270 AFL CIO herem ca!led the Union, in Cases Nos.

8-CA-28441, 8-CA-28878, 8- CA- 29051 8-CA-29128, 8-CA—29221, 8-CA-29346, and 8-CA-
29415 has charged that Cle-véland Electric I]Iuminﬁt"ing Company, a subsidiary of Centerior
En'ergy Corporation, hex;ein called Respondent CEI, ‘and the Union, in Cases Nos. 8-CA-29873,
8-CA-29943, 8.-CA-?.9956, 8-CA-30028, and 8-CA-30067 ha;s charged that FirstEnergy Corp.,
herein called Respondent FirstEnergy. and the Union, in Case No. 8-CA-30210, has charged

Respondent CEI, as an operating company of Respondent FirstEnergy, have been engaging in



o - @
unfair labor practices as set forth and deﬁned m the Nat:ona! Labor Relauons Act, 29 US.C. §
151 et seq., herein called the Act. Based thereon and in order to avoid unnecessary costs or
delay, the General Counsel, by the undersigned, pursuant to Secnon 102.33 of the Rules and
chulahon; of the Natxonal Labor Relations Board, herein calied the Board, ORDERS that these
cases are consohdated
These cases having been consolidated, the Genera! Counsel, by the undersignecl, pursuant
to S;eci:ion 10(b) of t‘he Act and Section 102.15 of the Board's Rules and Regu\a‘ticns, issu.es this
Or(:ilertConsolidating ‘Cases, Consolidated Complaint and Notice of Hearing and alleges as
follows: |
1. (A) The charge in Case No 8-CA-28441 .was filed by the Union on August 9, 1996,
and a copy was served by mail on Respondent CEI on August 12, 1996.
(B) The charge .in Case No. 8-CA-28878 was f[ed by the Umon -on March 13, .
1997 and a copy was served by mail on Respondent CEI on March 13, 1997
S (C) The charge in Case No 8-CA-29051 was file by the Union on May 21, 1997;
‘and a copy was served by mall on Respondent CElon May 21 1997 A .. _. S
(D) The charge in Case No. 8-CA- 29128 was ﬁled by t the Umon on June 24 1997
and a copy was served by mail on Respondent CEI on June 24, 1997 .
(E) The charge in Case No. 8- CA 29221 was ﬁled by the Unlon on, Ju!y 30 1997.
and a copy was se‘rvegl by mail on Respondent CEl on July 3 I, 1997. °
(F) The charge in Case No 8-CA-29346 was filed by the Umon on September 24,
1997, and a copy was servcd by mail on Respondent CEI on September 25, 199?
{G) The charge in Case No. 8-CA-29415 was filed by the Union on October 20,
1997, and a copy was served by mail on Respondent CEI on October 20, 1997.
(H) The charge in Case No. 8-CA-29373 was filed hy the Union on May 4, 1998,

and a copy was served by mail on Respondent FirstEnergy on May 4, 1998.



(I) The chprge__’(;a_se No. 8-CA-29943 was filed by ;h&nﬁor} on May 27, 1998,

“and a copy was served by mail on Respondent FifstEnergy on May 27, 1998

(J). The charge in Case No. 8-CA-29956 \;xas f'nled by thé Union on June 3, 19.9.8,”
and z; copy was served by mail on Respondent FirstEnergy on June 3, 1998; - -
E (K) The charge in Case No. 8-CA-30028 was filed by the Union on July 7, 1998,
and a copy was s.e-rved by mail on Respondent .Il’irstEn_ergy on Ju!yv 8, 1998.
- (I} The charge in Case No. 8-CA-30067 was ﬁled by.the Union on July 29, 1998,
and a copy was -served by mail on Respondent First_Energy on July 29, 1998.

(M) The charge in Case No. 8-CA-30210 was filed by the Union on September 15,

- 1998, and a copy was served by mail on Respondent CEl on September 21, 1998.

.2. (A) At ali times material herein, pnor to November 7, 1997, Cleveland Electrtc
Numinating Company (Respondent CEI) was a subsidiary of Centerior Energy Corporation, an
Ohio corporation headquartergd in Cleveland, .Ohio where it operated and Vco_ntir}ues to operate a
public utilit;{:;enga.ged in the '.'generétion ‘and.distrib.ution .of.ele.:c.:tr,icity.,in Northéast Ohio._
Annually, Respondem CEI in conduct-mg 1ts bus-mess operatlons descr:bed above and .m

-

paragraphs 7(C) 2(D), 2(E), and 2(F) denves gross revenues in excess of $250 000 and annua]ly )

-pur_chase.:._and receives goods valued in ¢x<_:ess of $50,000 from points located outside the State.

of Ohio. - _

(B) At a:ll. times magefial herein, prior to .No»_'e_mbgér. 7 '1997, Ohio 'Ij‘,di.son

Company, an Ohio corporation, was headquaﬁered in P;kron, Ohio, where it operatedr a public
ut‘ility engaged in the_gerier.;cnion _and d;istribution of electricity in Ohio ;'md Isennﬁylyani-a.

- (C) On or about September 13, 1996 Ohio Edison Company, hereafter called Ohio

Edison, and Centerior Energy Corporation, hereaﬁler called Cen.terior-, entered into an agreement

and Plan of Merger. Pursuant to the Merger Agreement, Ohio Edison and Centerior formed

FirstEnergy Corp., an Ohio corporation, which, in tum, formed two wholiy owned subsidiaries.

LIPS}
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Qﬁ—e Sub51d|ary the:n' rﬁefged with dﬁid Edison, wnhOh:o Edis-bﬁ‘:cdntivri{‘iing'as the surviving
-corporatio.p and the other merged mth Ceﬁt;i-ié):r; ‘with"Centerior ‘ébnt'i.nu'ing as the surviving.
corpor:ation. A_.ﬁer. the éenterior merge;r, Centeriof t‘ge-n méfgcd with and into FirstEnergy, with
Firstﬁ:;\ergy continu’iné’ as the surviving corporation. The merger was consummated on
November 7, 1997. |

" (D) Following the ‘mérger, FirstEnergy became a hold‘ing cominan_y’ which directly
held ‘_’au the issued and outstanding common stock of Ohio Edison and all the issued and
outstanding common stock of Centerior’s direct subsidiaries, which.in'cluded Respondent CEL
éince_fhe merger on November 7, 1997,‘Re'spohde'nt 'CEi became an operating company of
Resp&ipdent FirsLEnefgy. ’

(E) 'At_'alf material times since November 7, 1997, Reéﬁén’dent'-FifstEnergy and
Respondent CEI havé been af’ﬁnl'ia.ted. bu’s"mess. 'ent'e'ﬁpris'es with common” officers, oﬁerSMp,
diréc;{prs,- Tanagemént, and supervision, have, formulated and -administered é'comfn(;n ‘1abof
. pbli‘c'y_.; have ‘shared common p?eﬁxjses and fac.i'li.tijgs; have ;'J'f;a_videa “Services for ‘each:Gther; 'h:a,\ie ]
ih"ieréhar.lged‘ personnel with ‘each’ 'othér;'a'na “have 'h'e-ld- t'h'eﬁﬁsel\;fe.s_-eéuf‘ tbfﬂ"\e 'p-ubli‘c as si_nglé
integrated buglnmfcnte_rpnses B sl T | | .

(F) Based on its operations describéd above in paragraph .2(A),' (C), (D), and (E),
Respondent FirstEnergy and Respdndent CEL heérein '-also known collectively as Respondents,
constitute a single integrated‘busin‘e'ss‘enterpri.sé and a siriglé'emplb}e‘r:wiihin the meaning of the

Act,

h]

3. (A) At all material timé;, Res-pondem CE] has been an employer engaged in
commerce within the meaning of Section 2(2),‘ (6) and (7) of the Act.
(B) At all material ti-mes,-Respondeht FirstEnergy has been an employer engaged

in commerce within the meaning of Section 2(2), (6) and (7) of the Act.




. 4. At all material tmes the Union has been a labor organization within the meaning of

i Sectlon 2(5) of the Act

~ (A) At all material times the followmg mdmduals held the' posmons set forth

opposite their. respective names and have been supervisors of .Respondent CEI within the

meaning of Section 2(11) of .the Act and
Section 2(13) of the Act:

.Charles Jones -
Lew Meyers
James Bena
Kevin P. Murphy
Brian Sexten
Matt Slagle
William Bene
Laura Dielman
Donald Casper
James H. Wilcox

agents of Respondent CEI within the meaning of

- < Vicé President -

- Vice President - -

- Plant Manager

- Manager Liabor Relations

- ‘Manager -

- Manager

- Supervisor, Electrical Construction

- . Coordinator of Human Resources

- . ~Acting Supervisor, Brooklyn Service Center
Manager Generatlon Semces

(B) At all matenal times the fol[owmg 1nd1v1duais held the posmons set forth

opposite théir-respective names and have been superv1sors of Respondents w:t}un the meamng of

e J

Secuon 2(1 D ofthe Act and agents ofRespondents wuhm the meanmg of Secuon 2(1_)) of the‘

Act:

William R. Holland
. Peter Burg
Guy Pipitone

Charles Jones

" Lew Meyers
Gary Benz
Tom Kayuha
Brian Sexten
Matt Slagle
William Bene
Laura Dielman
Donald Casper

"Chairman ofBoard, Chief Executive

. Officer of FirstEnergy .

- Prestdent and ChJemeanmaI Ofﬁcar
FirstEnergy

- Vice President, Fossnl Generatlon,
FirstEnergy :

- Regional President, Northern

- Vice President, Nuclear, Perry

- Senior Attorney

- Manager, Labor Relations

- Manager

- Manager

- Supervisor, Electrical Construction

- Coordinator of Human Resources

- Acting Supervisor, Brooklyn Service Center



6. (A) The following 'é}{agroye'éé'o'rRésbanderft CEL at its northeast Ohio Recilitis,
herein called ‘the Unit, constitute a unit appropriate for the purposes of collective bargammg

wrthm the meanmg ofSectron 9(b) ofthe Act:

All Operatmg maintenance and construction cmployees but excluding office

~clerical, sales and technical employees, employees in the Civil and
Mechanical Engineering, Electric Engineering, Wire Relations, Survey and
Records elements, production and test engineers, load and trouble
dispatchers, chemists and laboratory assistants, Property Protection
employees, Electrical Inspectors, and all supervisory employees. ‘with
authority to hire, promote, discharge, discipline or otherwise effect changes
in the status of employees or qﬁ'ecﬁveb.r recommend such action.

(B) On October 18, 1943, in Cases Nos. R-5358 to R~53,6? the Unjon was certified
‘as the exclusive col]ective-bargaining- repre:sentative'of the Unit
- (C) At all tlrnes since October 18, 1943, based on Sectmn 9(a) of the Act, the
Union has been the excluswe co‘llectwe—bargammg representatwe of the Unit.
| (D) The Unit referred to above in paragraph 6(A) remained the same aﬁer r;ze
merger referred to in paragraphs 2(C) and 2(D) - . ‘

) Smce about OCtober 18 1943 ane at all matenal t-rmes the ‘Union has been the
designated exclusive t_:olleetwe~bargammg .repres.enta_twe of the Unit and since then the Uruon.
has been recogri-ized as ‘jt-be' repreeeniatii}elby Resl_aondem CE] T};is reeegnitiop has “been
embodied'{;; succeesive- eell:eet.i‘\refberéeirrirlg agreements, the most Are;:errt of which became
effective Mayl 1993 | B |

(£} . 'About February 7, 1997 the Umon1 by Ietter pursuant to provisions in the
collective bargaining agreern_ent referred,to above in paragraph 6(E), gave Respondent CEl
notice of Articles in the collective bargein.ing agreement it wished to change.

(d) At various times from Ap_ril 8, 1997 to April 27, 1998 Respohé{ent CET and the

Union met for purposes of collective bargaining with respect to wages, hours and other terms and

conditions of employment of the Unit as described in paragraph 6(A). About December 19,




1997 Respondent FirstEnegrepresentatwes Jomed Respondent CEI and the Union and met for
' purposes of collectlve bargarmng with respect to wages, hours and other terms and condrtrons of
employment of the Umt as descnbed In paragraph 6(A). |
7. On MaY 1, 1998 Respondents, by Donald Casper, at their Brooklyn Service Center,
threatened employees that he, Donald Casper, had been instructed by Charles Jones that any
employee weanng a red }Jnion armband would be noted and would be the first one terminated.
;'8. (A) On or about August 7; 1996, contrary to its contract referred to in paragraph
6(E), Respondent CEl attempted to cl_rcnmsfent its nargalning obligat_io_n by requiring employees
to attend meetings to detl't?lop worlt units, procedure, standards and_ productivity measures for
electrical, construction antl maintenance emplo'yees'. |
(B) Onor about May 2, 1997, contrary to its. contract referred to.in paragraph 6(E)
Respondent CEI attempted to circumvent its barga:mng oblrgatlon by requiring employees to
attend meetmgs in May and June 1997 to draft future job t:tles summaries and responsibilities
forthe supply cham L | - | .
(C) .The Sub_]ECtS set forth above In paragraphs 8(A) and S(B) relate to wages hours
‘and other terms and condltrons of employment of the ‘Unit and are mandatory subjects for the-
purposes of collective bargaining. _

(D), Respondent CEl engaged in the conduct descnbed -above in paragraphs S(A)A :
and 8(B) wrthout pnor notice, to the Uruon and without affordmg the Union an opportumty to
bargain with Respondent CEl with respect to this conduct and the effects ofthls conduct,

9. (/-X)._ Since about August ;30,. _1996, the Union, by letter, has requested that
Respondent CEI nJrTu'sh the Union with the names of all Unit employees who serve .on

Respondent CEl committees.



(B) “'Thé information requested by the Umon, as descnbed above in paragraph 9(A)
is necessary for, and re]evan; to, _the ‘Union’s performancc of its 'duttes as the e.\.:clu.s‘we
-colletf;r.r/e-bargairrr.rrg reprr:s.énlative of the Unit.

‘ (C) Siri'cr: September 30, 1996 Respondent CEJ has faile"cr anri refused to furnish
the Um'o.n. with the information requested by it as.described above in paragraph 9(A). |
10. (A) Since about March 14, 1997, and at vanous times thereaﬁer mcludmg May 14,
July 29 August 18, and August 28, 1997, the Union, by letters and in negonatlons has requested
that Respondent CEI fumish the Union with merger mformanon, including the duty to consult
with Ohio Edison, plans, drafts and studi_eé relative to thé proposed merger.

(Bj':The information raquésted by the T.J.rﬁon,”ésldescrl“oed “above 'in. paragraph
10(A) is necessary for, and relevant'to,zih'é Union’s perforrnarréé of its Ai_iultie"s as-the exclusive
collective- bargalnmg representatwe of the Unit. |

- (C) Since about May 20, 1997 Respondent CEI by letter has falled and refused to
furmsh the Union with the mformatlon requested by it as descrlbed above in paragraph IO(A)

(A) “Since about July 74 1997 and at various tlme thereaﬁer lrr-c‘:nludmg August 18,
1997, the Uf_uon,_by the above letters and in negotlatrons, has _requested that Re§pond_ent CEI h
furnish the Union with individual employee ove-:nime-hours by de'pari'rrréni. e

“(B) The ‘iﬁfdrmaiion requesied by the UhiSr-r,"'-'a'i:s '@e'écribed sbove in paragraph.
L1(A) is necessary for,-and re_:'le\}arrt to, the Union’s ﬁérforrnahée of its duii?g as th:;. exclusive
collective-bargaining representative ofr}}eUnit. ’ .

(C) Since about August 11!4, 1997, Respondent CEl, by letter arrd at negotiations,
has failed and refused to fumish the Union v;fith the information requested b'y it as described
above in paragraph 11(A).

12. (A): The collective bargaining agreement described above in paragraph 6(E)

provides:




® ®
© " ARTICLEVI " #7770 0@
Seniority

Section 7.
(a) ‘During the period from May 1, 1993 through April 30, 4997, no
employee in the bargaining unit who has ten or more years of continuous
.service and who .is desirous of .continuing employment with the Company
will be laid off for lack of work.

(b). An.employee with ten or.more years qgf continuous service who
. becomes surplus, other than as a result of an employee exercising his rights
.under Section 5 of this Article, will receive no reduction in his hourly rate
of pay. In addition, he will receive no future general increases as long as
his rate remains above the maximum rate of the job classification into
which he is placed  This' paragraph will have no application -to
incapacitated employees or employees who are unable or urmwilling to

qualify for available work.
axx D
" ARTICLE XYV - -
.Terms and Renewal
Section 4.

~ If notice is given in accordance with Section 2 or Section 3 of Ihrs Article
.. ahd.no agreement has -been’ reached on the chinges proposed by May 1, ‘
1997, (or by May 1, 1995, in the case of changes in general hourly rates of .
© pay,.Article IX, -Section '), the parnes will make every-effort -to reach -
agreement thereafter. All provisions of this Agreement will remain in full -
* force and effect thereaﬂerexcep: that (i) if no agreement hds been-reached .
by (the respective applrcable date set out above), the provisions of Article
1V will be waived until such agreement is reached. énd (ii) all provisions.of .. *
this agreement will be without force- or effect during any period of '
‘concerted failure to report for work, cessation of work, slowdown, strike, ,
prcke!mg or lockout.

B) On or about October 15 1997 Respondent CEI mformed the Umon thet all
pronsnons of the collectrve bargammg agreement referred to in paragraph 6('E) with the
exception of Article IV, No Strnikes or Lockouts referred to above in Amcle XV and Article V1,
Section 7 woul'd remain in full force and effect ifi_ts final proposal was not accepted.

(C) On or about October 29, 1997 Respondent'CEI unilaterally extended the.

collective bargaining agreement referred t0 in paragraph 6(E) as set forth in paragraph 12(B) to

April 30, 1998 and unilaterally eliminated Article V1, Section 7 referred to in paragraph 12(A).



(D) On or about October 15, 1997 Respondent CEI notlﬁed the Union that if its
final proposal was not accepted by October 29, 11997 it would mthdraw all its proposals and
thereaﬁer did withdraw all its proposals aﬁer October 29, 1997.

~(E) Onor about November 21, 1997 Respondent FustEnergy adopted the position
taken by RespOndent CEl referred to above in paragraphs 12(B), 12(C) and 12(D).

(F) The subjects set forth .above in paragraphs 12(A) 12(B), 12(C) 12(D) and
12(Ej relate to wages, hours, and other terms and condmons of employment of the Unit and are
mandatory SUbJCCtS for the purposes ofcollectlve bargammg | _

(G) Respondents engaged in the conduct above rn paragraphs I2(A) 12(B), 12(0),
12([55, and 12(E), without prior notice to the Union and without ‘affording the Union an
opportunity to Vbargain with Respondents with respect to this conduct and the effects of this
conduct. | | |

(A) Smce about October 31 ;1997 and varrous trmes Ithereafter metudino

‘December 19 1997 February 24 March 27 and Apnl 28 1998 the Umon by the a’oOVe Ietters

.-)-

and in negotiattons has requested that Respondents fumrsh the Umon wrth merger mformatron

-~

meludmg plans, studies and transmon tea_m 1nforrnat|on relatwe.to the merger. s

(B} The -inforrnati'on requested by the Union, as desc_n'béd above .in :paragraph

13(A) is necessary for, and relevant to, the Union's performance of its duties ‘as the exclusive .'

collective- bargalmng representatrve of the Umt

(C) Since about January 26 1998 Respondents by letter dated January 26, 1998
and \erbally, have failed and reﬁssed to furrush the Union w:th the lnformatlon requested by it as
described above in paragraph 13(A).

14. (A) In or 2bout January 1998 Respondents eliminated the surviving spouse benefit.

5\,
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(B) On or ab, January 23, February 24 and on _b,ch 6 1998 Respondents
- ?‘Aannormced at negotlauons that they would rnerga the 401K plan with lhe FlrstEnerg) Savings
Plan and-the snbject Wwas non- negotrable
(C) On or about January 23, February 24 and on March 6, 1998 Respondents
announced at negot:atrons that they would discontinue the stock purchase discount plan and the
electricai dlscount plan and that the subjects Were non- negotlable
(D) On or about March 11 1998 Respondants-announcgd at negotiations that

Respondents’ Employee Assistance Programs, inclnuding long term care, travel and accident,

educational assistance and financial planning were non-negotiable.

G). In or about March 1998 Respondents implemented a new drug and alcohol

policy.
(F) The subjects set forth above in paragraphs 14(A) ‘through 14(E) relate to

. wages, hours and -other terms and conditions of employment of the Unit and are mandatory

o

SUbjCCtS for the purposes of collectwe bargammg

1

- -

(G) Respondents engaged in the conduct descnbed above :n paragraphs ]4(A)“

through I4(E) mthout affordmg “the Umon an opportumty to barga:n thh Respondents wnh

respect (o thrs c0nduct and ef‘fects ofth;s conduct.

15. (A) Since about February 19 1998 and at various times thereaﬂer mciudmg

February 29, March 31, and Apn} 28, 1998 the Umon, by the abc:ve letters and n negotlanons
has requested that Respondents furnish tha Umon with mdm_dua] employee overtime hours by
department.

(B) The information requested by the Union, as described above in paragraph

15(A) is necessary for, and relevant to, the"Union’s performance of its duties as the exclusive _

collective-bargaining representative of the Unit.




(C) Smce about February 29 ]998 Respondents have farled and reﬁ;sed to funush
_ the Union with the- mformauon réquested by it as descrlbed above in paragraph 15(A) andfor

-

have’ pr_ovrded inaccurate information.

o 16. (A) Sincé about February 24, 1998, and at various times thereafter, including
\{arch 30, Apnl 9, and Aprl 22, 1998 by 1etter and in negotratlons the Union requested that
Responﬁdents fumish the Union with the heneﬁt master plans‘ and IRS Form 5500 s for the
penSion and health insurance plans and the life insuranee plans..

o (B} Since about July 6 and 8, 1998 the Umon, by letter requested Respondents to |
furmsh the Umon with the Aetna and Unum eontracts summary plan for Unum, master plan for
. Unum .and-converSIOn plah for Unum, Aetna and Unum- bemé the hfe msurance‘camers for
Respondents’ emplo‘yees

(C) The mformatlon requested by the Umon as descnbed above in paragraphs _

16(A) and 16(8) is necessary for and rele»ant to, the Umon s performance of 1 1ts dutres as the

% .
ot R 5

f

lexcluswe col}ecnve-bargammg representatwe ofthe Umt -
| (D) Smce about February 24 1998 f{eepondents have fanled and refused to furnish
the Union w:th the mformauon requested by it as descnbed abo»e in paragraph ]6(A)
(E) Smce about July 6, 1998 Respondents ha»e falled and refused 1o furmsh the
'Umon with the mformatlon requested by it as descnbed above in paragraph 16(}3) |
17. (A) In or about the first week of March 1998 ReSpondents at theLr Perry Nuclear
Power Plant, uni!aterally irnp!ernented a}Pledge of Commatment form. (
(B) On or about March 9 1998 Respondents, by Lew Meyers, at their Perry

Nuclear Power Plant, threatened Union representatives, who were employees, that they would be

terminated if they did not cooperate regarding the Pledge of Commitment form.

12



© Onor abou;._la_n:ch_‘“l_‘lv,_ 1.9'9_8. Respondents, at their P&ty Nucl eer_Po\_ver_P!ao_t,
...':unila{ierally .impleme'nted aod reouired all employees, .i'mder threat of ‘disciplin_e, to. sign tk_ae
S.a_fety Tagging Comjnitment. ' N | | _

(D) The subjects set forth above in paragraphs 17(A)'throogh' 17(C) re]ate to
wages, t‘lours, and other terms and conditions of employment of the Unit ano are mandatt;ry
. subjects for the oerposes ofcoliective bargaining.

(E) Respondents engaged in the conduct described above ‘in peragraphsul.;}(A)_ '
through 17(C), without prior notice to the Union aod withoot affording the Union;an opoortunjty
to bargain wnh Respondents wuh respect to thJs conduct and the effects of thls conduct

18. (A) At various times from March 1997 to Apnl 27 1998 Respondent CEI and' the
' Umon ‘met for the purposes of collecttve bargatmng, 1ncludtng a.ddlttonal representahves from
Respondem FirstEnergy since Deoember 15, 1997 10 Aprﬂ 27 1998 W1th respect to wages,
~ hours and other terms and COﬂdlthl’lS ofemp!oyment ofthe Umt | | . |
(B) ,Smce about May 18, 1998 and continting the!reaﬁer Respéng}enfsk:ref}lsedtt.eo |
' bargam co[lecuvely in good fa:th with the Unlon _ _ B b. o

O, About May 27 1998 ReSpondents um!atera.lly, mthout reachmg agreen';em or
lawful impess_e, 1mplemer_1ted‘i_tsllast o,arga'gom_g offer, ‘rr}a'de‘_on Ma‘y_%& 1998 .

(D) Since on or ebout Novelmber ]99;/‘ and continﬂing thereaﬂer Respondents _
engaged in conduct mcludmg, but not limited to, the allegatlons set fonh in paragraphs 12(E},
13, 14, 15, 16(A), 17, and 18(C); insisted that the ten-year clause was no Ionger operame
abandoned the position and proposaIs taken by Respondent CEI pnor to the merger; rejected the
_tentative agreements reac‘hed—by Respondent CEI; summerily rejectéd the Union’s bargaining
proposals without discussion or conside.ration; entered into negotiations wit;n a predetermined

resolve that the collective bargaining agreement had to be patterned after Ohio Edison contracts;

continued to propose multi-contracts and multi-units over the Union’s objections; implemented -

3



® | )

an Sffer 'w}ii-'c.r\';'c'l'e- facto preserred its pesirion'._-fer .-'seeariate ‘un{ts;._sct’ or .in;posec.i artificial
_. .deac—lliries and r&éérs 6{ rmp!erﬁentetion; continually chan'geel- proee'sels without affording- the
Umon an opporutumty\t-o understand and evaluate them; failed to discuss or barga1r1 over
‘substantlve issues of proposed contract whrch substantrally changed from the prior agreement
referred to in_paragraph 6(E), inciuding, but not limited to: senionty, layoff and recall,
promotions, subcontracting before declaring impasse !n the negotiations; unjlatera\ily ehanged
beneﬁts during bargaining; asserted that early retirement and severance were only offered if
contract ratified; informed the Union and the membershrp that it would not consider any
counterproposals and that further bargammg would be’ futlle and unlawfully declared lmpasse n .
the negotlatrons | ‘ | | -

(E) ‘By its overall conduct, 1ncludmg the conduct descnbed above in paragraphs
12(}3) 13, 14, 15, 16(A), 17, IS(B) 18(C) and 18(D), Respondents have failed and reﬁjsed to
bargam n good faith with the Uruon as the excluswe collectwe bargamma representatwe of the
| Umt as descnbed in paragraph 6(A) ' | | et
19 (A) On or about May 7, 1998 the Umon, by letter requested Re;pondents to
bar’gem about potentaal layoﬁ"s and rhe ten-year elause. . -

(B) 'Since.ebout h{e)' ]8;:f§93, and co_ntir'ruling‘ ti;ereaﬁer, 'Responden-t-s,' by [er.ter,
réfused to bargain collectively in gébd"f‘aitr. with the Union. )

) (©) On or about May 20, 1998 the Umon, by letter requested Respondems to

bargam about potenual layoffs } ‘ N

(D) The collective bargéining agreement described above in paragraph 6.(5)

pro_v'ides:
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. . ARTICLE VI ¢

: Senlonty L _‘ TR
Sectlon 6 L ‘ ' ' ’ '
(a) The Compcmy w:l? gwe one v.eek s notice or one’ w.eek s pay. of for!y Ll
(40) hours in lieu of notice to an employee being laid off. An employee
intending to resign will give the Company one week s notice. :The Company
will notify the Union at least two weeks in advance of any proposed layoffs

"and afford the Union an opportunity to discuss the matter fully with the
'C'ompany.

() If it becomes necessary to reduce the working force in-any jOb
classgﬁcat?on reductions shall be made in the fol!awmg manner:

Sta:rtmg with tke Job clamﬁcanon in whlch the .swp!us ext.n‘s the
surplus employees will be determined on the basis of those having the least
occupational group seniority. The surplus employee or employees in the
order of their occupational group 'seniority will first "be .given the
0pporfumty of exercising any rights they may have zmder Article VI, Section
4. If no such rights exist, or the employee declines 10’ exercise "Such rights,
then he shall be given the opportunity of displacing any employee in a job
of lower classification provided he has greater occupational group seniority
than the employee being displaced in the lower job_classification and
provided he is gualified and capable of perj’onmng the work.. Employees

“who are-displaced ‘from their jobs® by ithis' process will be given the”
opportumty of displacing employees i in lower Jjob classy‘" ications in the same
manner. -Employees: who are so zrang'erred or demoted (but-not laid off)
shall. retam their .semorntv in their. Jormer Jjob tlassification and beentitled.

“to fill -any subsequenr vaccmcres in such Job classification’ i the inverse,
order - of their tran. sj’er or demotion zherefrom w:thout regard to the semom)’
of employees of Iower cla.s.nﬁcanon TR : :

An emp!q} ee who is unab!e 10 dlspface any other employee in his line of
‘promotion and is thereby surplus in the lowest job classifi canon in that .
occupanonai group will be given the opportunity, based on his’ Continuous
service seniority, fo dzsplace a probationary emp!oyee ina startmg Jjob for
which he can quahjjy or the employee with the least contimious sérvice
seniority in a starting job which the surplus empioyee is. qua!r_ﬁed and
capable of performing, before he is laid off. ‘Regular employees who are so
tramferred or laid off shall ‘retain ‘their seniority in their former Jjob
classification for a period of two (2) years from the date of layoff and shall
be entitled to fill any subsequent vacancies in such job classification in the
inverse order of their layoff without regard to the seniority of employees of
lower classifications, if any. -On a subsequent increase of such working
Jorce within a period of two (2) years, employees will be called back to
work in the inverse order of their layoff, if available, and able and qualified
10 return to work, before new employees are added jrom other departments

or from outside the. Company.



In order 1o avoid unfairness r};at may ‘exist in any unusual or specaal
case, the layoff and rehiring procedure of this .section may be vaned by
agreemem bem een the Umon and the. Cpmpany ) .

(E) The umlaterally 1mp]emented contract referréd to in paragraph 18(C) provides:'.

ARTICLE IV
. Seniority
Section 1.

“Seniority” as used herein is defined as the. status accruing 1o an
employee through length of service which enmles him" to promotions,
layoffs, recalls and choice of vacation time as }rerem,:y"rer provided
“Location” as used herein is defined as either the Avon Lake Power Plant,
the Ashtabula Power Plant, the Lakeshore Power Plant, the Eastlake Power
Plant, the Perry Nuclear Power Plani, all areas within the. Northern
Region, all areas within the Eastern Region Ashtabula Service Center and
Main Avenue Customer Center, Traveling Mamtenance or the Pou er Plant
Supporr Cenrer as cg)propnm’e -

& &

() “Location Seniority” is the length of service at a particular location
while holding a bargaining unit position. For transition purposes, on May
1, 1998 Local . Seniority .shall equal Company Seniority. . 'Ihereaﬂer
Location Seniority shall accrue iri accordanice with the first sentence of this
subparagraph For purpases of computmg Location Semonty ‘under
Section’8, only, all areas ‘within the ‘Northern Regwn “and ‘the “Eastern N
Regron Ashtabu[a Serwce Center and Main A venue Customer Center shah’ ’ '
collecnvei_y be considered a * Locat:on " L -

- > -

- -, *ua» Lo ] T .-

Section 8. : :

(a) Tr‘Vi'Jen a decrease in the mmzber of empw)ees in a gnen job “is
necessary, the surplus emp[cuee or. emp]oyees in that job with the ledsi
Location ™ Seniority shall be -first “released from "the job “and ‘offered
employment in the next Iower job in the same promotion line, provided that
his Location Semorny is gredter I rhan ‘that of any employees in the’ lower
job, and thS process shall be continued until the hecessary rumber of
employees have been laid off either because they are snrpfus .are not
qualified or have rejected the job of jobs offered. When an employee has®
gone down through his own line of promotion he shall be laid off, unless he
has at least eighteen (18} months' Location Semomjf in which case he shall
be offered employment in the lowest available job in any other line of
promotion for which he has sufficient Location Seniority and qualifications,
and which job is held by an employee with less Location Seniority. The
displaced person shall "in turn have Location Seniority rights over
employees in lower jobs in the same promotion line, as above sef forth.
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(b) An emp!oye”th ten (10) or more years of continugus service with .. .
L . the Conipany who would be . laid .off by application of the precedmg -
el paragraph, shall-not be laid off but shall be offered.a bargaining unif job
' Jor which he.is quahﬁedl This éommitment will not reqwre the Company to-
create a new job. The Company will first offer such a job in the employee’s
Location. . If no such job is available in the employee’s "Location, the
Company will offer the employee a job in the same job ciassification or if

.~no such job is available a job for which he is qualified in another Location.
" The Company will use its best efforts to place the employee in a Location
which will not require him to move his residence.” The job offered will be
- isuch that ‘the .employee's placement -in that job will -not displace an
employee in the same Location who at the time of transfer has fen (10) or
more years of continuous service ‘with the .Company.and will not displdce
an employee in another -Location with more than ﬁve (5) years of
continuous service with the Comparny. If the employee refuses that job
offered him he will be laid off and his right to. be recalled will not affected
by such refusal. Any employee displaced through the application of this .
Section 8.b shall be considered as’ a surplus .employee in that job and the
procedure set forth in Section 8.a of this :Article . shall then become
applicable. The employee with at least ten (IO) -years -of service who
.accepis a job pursuant to the terms of this Section shall not.have his hourly
rate of pay reduced, but shall receive no future general wage increases
unless end until his rate is equal fo the maxzmum ra!e for the job in whzch.
he is so placea! :

771:5 Secnon shall have no apphcanon lo. mcapacuated empfoyees or
.-does not preclude separaaon fram the Company for reéﬁoﬂr cther than lack - = '_ -
of work; or demohon in accordance wzth apphcable prows:ons of rhzs A -
Agreemenf oL .__: T S P

—— B ol . . . Tt L&

(F) On or about May 27 1998 Respondents notlﬂed cenam employees 1nc1udmo

but not Ilmlted to the followmg named employees that they would be’ la:d off from thetr

I

respectlve ]ObS and dld lay them oﬁ’ﬁ'om theu _gobs comrnencmg on or about May 27;

Denise M. Aciemo
Paul Albnght ‘
Annette Anderson

Kenneth R, Auble. Jr.
Simon M. .Bajaksouzian

Murphy Ball, Jr.
Gary S. Barsan
Rov C. Bean
Albert G. Bellis
Rocco Bevilacqua
Terry L. Bittinger
Jeff F. Bordonaro
Theodore Boyd

* Warren V. Agee ‘

Timothy F. Alder -
Wayne L. Anderson
Donald E. Ayers .~
Michael C. Baker
David W. Baliash
Thomas C. Basic
David J. Beeman
Allen J. Bennett
Richard J. Biagiola
Roy L. Bobbitt
Mark A. Bordonaro
Michael A. Boyle

Russell 0. A!t.ken
Rosemary Alexander
Tobias Armstrong
Michael A. Azzarello

" "Charles E. Baldwin

Lawrence K. Ba_rr.ett_'.
John G Bass, Ir.

-Rudy A. Began

Andrew R, Beno

Howard E. Billups, Jr.

Gary L. Boeticher
Stephen P. Boryk
Antonio B. Brooks

” -'DonaJdE Albertone )

Ronald P, Alinen

" Edwin Arocho

Robert L. Bacho
Vanessa D. Ball Tyus
George R. Barsan
Daniel Baston

Raobert E. Bell, Sr.
Gregory D. Beursken
William J. Billy, Ir.
Jerome V. Boncella
Clare L. Botiorff
John A. Brown



Thomas P. Brifecz
. .Howard F. Campbell

MichaghW. Carson..

- Rarl A, Cimorelli 7~
Bryan A Colé
Jerry S.‘Counts

Edward G. Cummins ..

Mark E. Decress -
Alan L. Dieffenbacher
Kevin M. Dirling .
Charles H. Dowdy
Roman S. Drozd
Gregory F. Dydo-
Brian K. Everett
Curt A Farrell

Bran F. Fitzgerald
Donald J. Fousek
Douglas S. Fuke
Anthony J. Gamiere
Ronald D. Garrison
James R. Glicker
Robert J. Gorentz .

- Dale E. Greeawell
Gregory E. Griffiths
Randall J, Harman
George J. Henry, Jr.
James M. Hinojosa

Robert’A. Hooven - -

Margaret Houston, *
Joseph J. Tacano

- Thomas A. Jansen

Neal Johnson -~
Paul E. Kastelic -
Forrest K. Kennédy
Claude J. Kindle
Robert P. Kogut
Donald C. Kraus
Gregory Krejei . .
Mark A Kurdas
Martin A, Langer

. Dawid Leyva

Stephen A. Lochmueller

David J. Lorince
John R. Lyons

Jerry Maninella
Mano A. Martinez
Mastin Mazie
Kenneth J. McKay
Richard S. McDonald
Frank S. Mendlik
Roger W. Miller, Sr.
John H. Molnar
Randy L. Momis

. ,Cathenne A Burda
Jafnes’ C. Campbe!l

Thomas H, Ch.atgola

# John ). Cirelly - g

Ford L. Cole

William A. Craig

Jerry E. Damron
Scott-Del Pizzo

John F, Digiandomenico
Louis J. Dolsak
Doublas A. Drake

Roberto B. Dubreuil

Terry M. Egan

. Karl F.Eykyn
.Judson C. Fell

Matthew Fort, Ir.
Alfred E. Frager .
James R. Funderwhite

-Douglas L: Garcia .

Nicola Giancola
Joseph M. Gocbl
Daniel R. Gorey, Jr.

. Brian Gresnwood

Ronald M. Gruening
William R. Harwood
Thomas P. Heppler
Albert P. Hoch !

* Kimberly S, Hope
‘Donald R. Hncko
. Joseph P. Iglar’,
- C.D. Janz .. -

Wilbert Johnson -
Joseph ). Kastellec

-Dale]. Késtran

Daniel I. King

-Gregory Koman
"Robert E. Kraus :
. Richard J. Krstyen, Jjr.

- Kenneth F. Kushner’

Mark R. LeCappelain
Charles J. Lillis, Jr.
John C. Lombardy
Eugene L. Lovley
Eugene E. Macke\
Harold Martin

Dalc E. Mastker |
Charles D. McCaJ.l
Charles P. McQueen
Gerald T. McFaul, Jr.
David F. Merkle
Bryan 5. Mindzk
Thomas Molnar
Eugene D. Mosrison, Ir.

U Eawdrd V. Buias
- Cyrus L. Carpenter
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Brian N. Chabat
Larry M. Cloonan
Marc B. Comar

Paul M. Cnlley
Larry M. Davis
Matthew Dezelan
Mark G. Diperna
Robert Domachowski

Christopher A. Dreaski

Dennis J.'Dudas
Darryl S Elom
Steven L. Eyring
Robert R Featon

“Steven C.'Foster

Loyal A. Freeman -
Scott W. Furukawa:
Michael W, Garnett ~
Donald G. Giermann
Robert J. Golias

‘John M. Gfaham

Brian L. Griffith -
Michael Guciardo
Dean A. Helkowski
G. Edward Heyworth
Vernon Hollins

- Stéve L. Honon
“Michael J. Hmyak
: 'N:‘:storW Jahmxszxn-!‘.
.,Damell Johnson .- -

Charles M. Johnston
Ronnie D, Keene'

: -Douglas W. Kjese}__..;-
Douglas A. Kirk
. David J, Kowall

Walter F. Kravss, Jr.

- Damien J, Kruzel

Dameli Land ~~ -
Martin P, L,ehnmu_ ..

Timothy A.-Lillis
Richard H. Longden

-Gregory Lowe

Robert C. Malmk\
Mark A. Martin
Philip D. Mathieu
Thomas McCormick
Kelly K. McCloskey
Ronald L. Melaragno

‘John E. Miklos

Bruce B. Mitchell
William W. Monroe

. Melvin M, Motley

' ,'Rc;{;' I’ Bushnell

Gene W. Carpenter
Reginald Childs

.Ronald L. Coatas

Joseph C. Coughlin
Eric J. Cromwell
Leon Davis

John N. Dickson
James T. Diper, Jr.

. James W. Donelan

David J, Dreslinski
Richard R. Dudas
John'D. Ertle

* -Richard C. Fazcking

Jay F.Fine
Douglas W. Foulkes
David A. Fritz

Ivan Gdbriel

. Paul C. Garmiga
~-Ronaid J. Giermatnn

Hugh A. Goodale
Carl W.Gran . -

" Caro! F. Griffith

Jamés Haase
David G. Henderson
Todd R. Hinkle -
Edward J. Holstein

- Joshua R. Houghtaling
- .. Daniet A.-Hughes

Robert S.Jansen. Jr.

~{very L~Johhson, Jr.
‘Mark S. Johnston
“Darrell W, Kelly

Rolland 8. Kihn
Randall §. Kline

. Paul 1. Kowalsick

William H. Krava ™’

Charles A. Kupcik .

Gregory A. Landi -
Steven M. Letterle
Darryi Lindemann
Thomas P. Loper -
James E. Lustik
Anhony Malov
Stephen C. Martin
Carmen A. Matteo
Edward N. McDonald

"David N. McDonald

Philip J. Meli

Craig C. Miller
Joseph M. Mlakar
Maro Montemarano .

‘Gregory R. Mott’ -




Thomas A. Moviel

Douglas A. Nehadovich’

" Robert L. Novak

e Johp,Obranovich

Russell A. Qlson
James C. O, Jr:

Romeo W. Patterson, Jr.

James J. Pery
Faymond S Peteritis
John R. Pollock.
James Henry Prill
Judy A. Reed .
Edward J. Revay .
Elauter Rivera-
Jeffrey A. Rocco

" Lewis D. Ross
Joseph W_ Ruffin
James P. Ryan

Julio Santiago
James Scott  ©

" George M Seigman
Scott A. Shebestak |
Robert T. Simmons
Douglas E. Smith
Donald H. Spence -
Charles J. Sprosty, Jr.
Richard H. Stonitsch
Gordon A, Swan, Jr.
Witliam F. Taft -

Michael J. Temoord -

John F. Toth - |

Joseph M. Turner

Mark A, Vendetti

Dawnd W, Wagner

Jerryv L. Walker
"Gany A. Ward

Robert F. Wenning, 11

Eddie S. Williams, Jr. |

Max G. Wilson

Max C. Wolford

Walter O. Worley

Bret A, Zak

Emest A. Zsebik

" Richard G, Olah ",

Glona'M.-Murdock
Sallig' D. Newson =
Scott A. Novotny

Jerry L. Orf
Shawn M. Osborne

"Marilyn E. Payne

Keaneth L. Perry
Dale R. Pinney, Jr.

Gary L. Poole

. Richard F. Radova.mc

Robert J. Reed

. Robert A. Rexroad

Christopher C. Roberts
Cynthia L. Rogers
Nelson D. Rowan
John F. Rumancik .
Lori J. Rys

Bruce Schiffbaver
Bobbie R. Seagraves -
Terrance J. Seith -
Brian B. Shuss -
Willie L. Simmons
Brian E. Sceder

‘Michael C. Spencer

Charles J. Steenstra
John C. Stinger . .-
Harry R Tabor, Jr.
Deborah Takah

~Dam\ Thomas

Fre;denck L. Tracy
John'T. Uhrain, IT
Gordon A, Yojtech
John'W. Waid -
Michaeal J. Walker
John A. Ward . _
Kenneth L. Wessolek

- Esper Wialliams

Richard W. Winiski
Steve Woods - _
Jeffrey S. Wozniak
Martin A. Zart

-John Musacchio

« Mickey E. Reynolds :

~* Gerald F. Niznik -

Warren K. Novotny

t % Leonard W. Olasky, Jr.
 George A. Orlando. Jr. ™
Ronald W.Park .

Ramon L. Perez
William ). Perusek
Thomas C. Pinta
Fatnick C. Power -
Nick A. Ranallo, Jr.
Robert C. Reiser

Walter C*Robinson
Vincent Rohm -
Thomas P. Rozik
Emil J. Runt )
Richard Sanchez -
Gary E."Schor -
Andrew G. Sebok
Kevin Sepik’
Anthony N. S1gn0relh
David L. Simpson
Steven L. Sparks
Michazl T. Speocer
Dawid K. Stearoos

~Kim M. Summerville

3

“Richard M. Wa.!cher ae

- ~¥ictor A, Taketa
“Dean A-Tibbs
.Emest Tufs, Jr. .

‘Frank W. \’acha. Jr,

Jack L. Tabor

Lee G. Voliman

Noel A. Walker
Joseph G. Watson
Gary A. Westerhold

.James H. Williams

Diana J. Wiser
Charles C. Woodworth

"Frank W. Zabudske

Steven J. me

. Donald E. Nemec
"Douglas Nolan

Leonagd Q'Dell, Jr.
James L. Qliveno
Keany Orozeo

- .Jason A. Parrish

Vincent Peric
Donald ], Pesta
Gary R Plungas
Joseph A Pridemore

Christopher J. Reardon
. Raymond J. Ressler
.Mitchell R. Ribis
.Angelo L. -Rocco

Jesus Rosalez

" Robert R_Rack ™

Dale M. Russo
Michae! J. Sanders
Danny W. Scolaro

. John L. Sedlak

Steve A. Sferra

: Garry L.-Simons
‘Robert Sintic

Robert M. Spelich

-"Harland L. Sprinkle

Lee A. Stewart, Jr.

-Tony M. Sutyak |
.~ Matthew Tabor, Jr. -
- .., Jonathan § Taylor .. . .
~ “Charles R Tilburg .

~ Samuel S, Tumino

Gene P. Vasiloff
Gregory J. Volpe

‘Frank R. Waldman™ ~

Thomas V. Wallace
David E. Wells
Melvin Whitley

‘Wiley P. Williams .

Raymond A. Wodzisz

David.L. Woodworth, Ir.

James A. Zaebst

. Tunothy T. Zrubek

' (G) On or about May 27, 1998, ReSpdndems notified certain employees, including,

but not limited to, the following named employees-'that they would be laid off from their

respective jobs, and did lay them off from their jobs on or about May 27 through June 10, 1998,
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.but subsequently, prtor to January 30 1959 recalled themtoposmons of ‘employment,

umlatera)ly, without bargammg w:th the Umon

Jarcd Alvarez RJcky C. Bamett - Jason M. Bean Laura A. Becerra
Robert A, Bosiacki . Robyn E. Bruson - Glendon J. Bumham Thomas R. Clingerman
Thomas P. Cook "t Anthony Costanzo Douglas E. Cunningham  Stanley F. David
David A. Doughty Raymond Douglas Eric L. Earskine David W. Evans
Chuck E. Fidler - Dennis W. Flack Kevin M. Flynt Christopher R. Fredriks
Gregory E. Grubb ~ Reginald L. Hamilton Gary P. Hasselbach - Daniel L. Henningan
Gamck A. Hicetala Thomas J, Hill - ~ Willaim M. Holtz Robert S. Hoose
Erik Howard _ ° Glen A. Hulvalchick Mark L. Inman ~ George F. Jackson . -
Mark A, Jeglie . Richard Kalivoda Jemaine Keonedy "~ Kenpeth P..Kosarko-
David Kruzel Terry W. Lanham Delbert B. Laskowski  Richard S. Malnar
John C. McDermott Joseph D. Miklavic Robert C. Miller Patrick A. Minor
Thomas A, Munz George P. Nagle, Ir.  James M. Neary Ava Newton
Timothy O’Loughlin William H. Pascol Bryan C. Phelps - . Thomas M. Poje

~ James M. Rastall " James T, Rearick Lawtence Roberts, Ir ..+ Donald Robinson
Elizabeth Rullen - Frank A.‘Ruolo, Jr. Robert Sackett -~ Gearge W. Schoepe, 111

. Rajko R. Senica ' Greg'A. Senskey ' Derrick Spivey . ° TomD.Stitt .
‘Michael R. Straka Daniel F. Straky -+ DanielJ. Tanno = - JamesJ. Tanno -
Bruce Washmgton : Bruce Wa.shmgton, Ir.  Aaron Wllltarns '

('H) Respondents engaged in the conduct descnbed above in paragraphs 19(F) and

19((}) 'oecause the named employees of Respondents jomed and a551sted the Umon and engaged '

in concerted actmtnes and to dtscourage employees from engagtng m these actmttes

"y,

(i):" The conduct descnbed above in paragraphs 19(F) and 19(6) 1s mherentty :

deatmctrve to the nghts guaranteed emp]oyees by Sect:on 7 ofthe Act

. C) ._' The subjects set forth above in paragraphs 19(A) 19(C) 19(D) 19(E) 19(F)~ B

and 19(G) relate to wages hours and other terms and COﬂdlthﬂS of employment ofthe Umt and '
are rnandatory SUb_]eCtS for the purposes ofcoltectlve bargamtng .
(K) Respondents engaged in the conduct descnbed above in paragraphs 19(A)
19(C), 19(D), 19(E), 19(F) and 19(G) thhou_t pnor nott_ce to the Union and without affording the
Union an opportunity to bargain with.Reapondents with respect to this conduct and the effects of
this conduct. |
 20. (A) The collective bargaining agreement described above in paragraph 6(E)

provides:
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. ARTICLE XII - .

Workmg Condltrons

- Settion 10, LT N
For “the duration of thzs agreemenl the Company a’oes not infend to
e;.pand its present practices with respect lo the employmeni of outside
‘contractors and will continue efforis to minimize the employment of outside
-~ confractors 1o porform work ordinarily and customarily done by its regular
emplo_}ees '

- . ‘However, where specific jobs, ordinarily and customarily done by regular
employees, are required to be done within a specified time, and the work .
cannot be done by the regular employees in-.the time required for
completion, the Company will notify the Union of such.outside contractor
work on a timely basis, as conditions permit. _ -

Further, the Company agrees it will not employ outside contractors when
. the employment of such outside contractors would result in and directly
relates to the layoff, demotion or reduction of hours bélow the statutory
straight time work week of its regular employees

B) The umlaterally 1mpiemented contract referred to in paragraph 18(C) provides:

Artrcle X1
Working Conditions

Sectlon 6.

. It 'is the intention of ihe Company to staff for normal. running. operations’
and maintenance, as defined and determined from finie to time ‘by “the
Company in accordance with Article Il and therefore the Company
.reserves the right to contract work related-to peak periods, such as outages,
overhauls or specialty work not ordinarily and customarily performed on a
day-to-day basis during such periods of normal Frunning operations and
maintenance, work required 1o be done within a specified time when such
jobs cannot be done by the regular employees because of volume of uork
as well as. work-that is not core to normal running’ operations or.
maintenance. Sonie examples include, but are not limited (o, tree trimming,
custodial work, vehicle washing, snow removal, painting.” lawn care,
building maintenance, mobile equipment maintenance, plani cleaning,
elevator repair, HVAC maintenance, underground trenching and duct
installation, and other work of a similar nature as delermmed by ‘the
Company from time to time.

(C) Since on or about May 27, 1998, and continuing to date, Respondents have

subcontracted the following work which is work performed by employees, including those on lay

off, in the unit referred to in paragraph 6(A):



Semi-skilled and skilled repair: Ewdfk' oh'ooddensers turbines, boilers, fans, air
COMPressors, pumps, and auxiliary’ equlpment mvolvmg weldmg sheet metal work,
plpe ﬁttmg and machme shop v.ork : '

Repalr and/'or replacmg, ahgnmg balancmg ofrotatmg eqmpment

Performing’ code and non-code welding, oxyacetylene burning, layout and fabrication
.. of parts, maintenance to piping.

Removmg, and/or repairing, and/or installing boiler tubes, repairing boiler
accessones awohary equ:pmem and valves, -

Machmmg and makmg parts and assembhes

Performing insulation and refactory work, by’ msta]lmg, remowng and repamng both
hazardous and non-hazardous msulatton -

Setting up rigging, tackle blockmg, scaﬁ"oldmg, Iadders movmg heavy parts and
equipment.” .

Repairing', and/or replacing motors, ossociated equipment, and'reu}iring '

R

Repairing of ductwork, precnpuators hangers b011er feed pumps, feedwater heaters,
and diaphragms. . i

Repairing, and/or replacmg, resettmg, testmg sw1tchgear devices and relays

Repairing, and/or replacmg coal and ash handllng equ:pment nuva feeders ﬂu1dtzmg =
systems and rallroad repalrs -__-.; U AR R -

Cleamng, removmg slag, ﬂyash and debns usmg water and/or vacuum eqmpment

'Performmd exca»atnon backfllmq fonnmg of and pourmg concrete asphait
underground tank removal and road repaJrs

Repamng, and/or replacmg, and/or mstallmg, 51dmg, ﬂashlng, gutters downspouts .
trench drains, glass and ‘windows, doors, overhead doors -water lines, plumbing,
sprinkler systéms, handralls fence repairs, . 'SEWErs, rnanholes and ' general
. construction. '

Repairing, ~and/or replacing, -and/or installing, . conduit, lighting, performing
maintenance on elevators, and overhead cranes.

Inspection and troubleshooting equipment.
Performing sandblasting and guniting.

Installing, and/or repairing, and/or replacing conveyor belts, sootblowers, chutes,
pumps, strainers, and scales.
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* ¢ Performing. mamt.nce and repatrs to locomonves towzﬁo_rs, trucks, vans, cars,
and other equipment. : o

+ Perforrrung plant clean- up, substatlon clean: up, housekeepmg, jamtona] landscapmg,
- and snowremova]

+ D:iagnostic testing, pole reinforcement, flagging and safetg}man duties.

(D) The subjects set forth above in paragraphs 20(A), 20(3) and 20(C) relate to
wages, hours, and other terms and conditions of employment of the Ltm't and are mandatory
subjects for the purposes of collective bargalmng | |

®) Respondents engaged in the conduct descnbed above in paragraph ZO(C)
without prior notice to the Union and without aﬁ’ordmg the Umon an opporturuty to bargain with
Respondent with Jespect to this conduct and the effects of thrs conduct.

" (F) Aspartofthe remedy for the unfair labor practices a]leged above in paragraphs

20(B) and 20(C), the General Counsel seeks an Order requmng Respondents to reinstitute its
illegally subcontracted work as it emsted pnor to May 27, 1998 conszstent wrth the collectlve
bargalmng agreement referred to above in paragraph 6(E) The General Counsel further seeks
other rehef as may be appropnate to remedy the unfatr labor‘practlces alleged | | '

(A) Since about June 11 1998 a.nd ‘at vanous tlmes thereaﬁer mcludmg July 8 '
1998, the Umon by letter has requested ReSpondents .to furmsh it wnh subc:ontract|n'J
information regardmg —certam en_terpr_tses, _mcludrng \{alley Systems and Servall Service
Company N ” t |

(B) The information requested by the tJ'nion, as described a'bove. in paragraph
21(A) is necessary for, and relevant to,.'the Union’s performance of its duties as the exclusive
collecti-ve-bargaining representative of the Unit. |

(C) Since about July 2, 1998, Respondents, by letter, have failed and refused to

furnish the Union with the information requested by it as described above in paragraph 21(A).




g

2277 (A) “In or'about July 1998, ’R’é’sj&'&ﬁdéms u:ni'lat.erallv'u'c-h'a‘n'éed -thei'r' leave 'of absence

e poltcy regardmg employees holdmg union ofﬁee spectﬁcally Presndent Dawd Koteclo and Vice

e

Pre51dent Robert I Chet w1th respect to their pensmn and health coverages prescnptlon drug-
coverage dental coverage and life insurance. |

| (B).. Respondents engaged in the conduct descrbed above in parag;aph 22(A), |
because the above-named employees of Respondents formed ]omed and assxsted the Union and
engaged in concerted activities and to cltseourage employees from engagmg in these aCthHICS.-

(C) The subjects set forth above in paragraph 22(A) relate to wages hours and

other terms and COﬂdtttOﬂS of employment of the Umt and are manda!ozy subjects for the -

purposes of collecnve bargammg
D) Respondents engaged in the conduct descnbed above in paragraph 22(A),
w:thout prior not:ce to the Uruon and mthout af’fordmg the Umon an Opportumty to bargam with

Respondents w1th respect to thtS conduct and the effects ofthas conduct

e s

23 (A) Smce July 6, 1998 the Umon, by letter has requested Respondents to furrush 1t-:‘

wnth mformauon regardmg FustEnergy Nuclear Operatmg Cornpany (FENOC) mcludmg

studtes dlscussmns and plans relattve to_FENOC s u'npact on the Umt

(B) The mformatton requested by the Umon as descnbed above in paragraph

23(A) is necessary for and relevant to the Umon s performance of ItS dutles as the exclusrve _

collective-bargaining representative of the unlt
(C) Since about July 15 1998 Respondents by letters have failed and refused to
furnish the Union with the mformauon requested by it as descrlbed above n paragraph 23(A)
24. (A)Y In or about mid-July 1998, ‘Respondents, at various locahons, umlaterally

implemented and solicited employee location preference forms from employees in the Unit.
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: orgamzauon in v:o] ation of Secnon S(a)(l) and (3) ofthe Act.

-purposes of colléctive bargaining.

N

{

'c'>.ther_'terms and conditions of employment of the fJnit';ar{d.afe. mandatory subjects -for the

(C) Respondents engaged in the conduct described above in Pafagraph 24(A),
without pr.ic'yr npti‘ceito the Union and without. affording the Union an opportunity to bargain with
Respondents with respect to this conduct and the effects of this conduct. “

25. (A) By the conduct described above in paragraphs 7 though 24, Respondent CEI
has been interfering with, restraiping, and coercing em-ployees in the exercise of the rights

guaranteed in Section 7 of the Act in violation of Section 8(a)(1) of the Act.

(B) By the ponduef described above in paragraphs 7, 12 through 24, Respondent .

FirstEnergy has been interfering with, restraining, and coercing employees in the exercise of the
rights guaranteed in Section 7 of the Act in violation of Section 8(a)(‘l) of the Act.
26 (A) By the conduct described above .in paragraphs 19(F), 1G), 19(H) 19(1)

22(A). and 22(8) Respondent CEI has been dlscnmmatmg in regard to.the h1re .or_tenure or

-~

terms or cond1tlons of employment oflts employees thereby discouraging membera_hrp ina l‘appr.

LY

- (B) By the conduct, descnbed abo»e .in paragraphs 19(F) 19(G) 19(H) s, -

22(A) and 22(B), Respondent Fl(syEnergy_has been dxscqrplnatlng in regard to the hire or tenure

or terms or conditions of employment of its employees, thereby di3couraging membergpjp ina
labor organization in violation ofSe_ctjon 8(a)(1) and (3) ofi_he Act.

27. ‘(A) By the conduct.de;ériped -above. in paragraphs 8, 9, 10, 11, 12(B), 12(C),
12(D), lé(E), 12(G), 13, 14, 15, 16, 17, 18, 19(E), 19(F), 19(G), 19(K), 20(B), _20{(3), 21, 22(A),
22(D), 23 and 24, Respopdent CEI has been failing and refusing to bargain collectively and in
good faith with the exclusive collective-bargaining representalive of its employees within the

meaning of Section 8(d) of the Act in violation of Section 8(a)(1) and (5) of the Act.
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® B

(B) By the Eonduct described above in paragraphs 12(E) 12(G), 3, 14/15, 16, 17,

19(E} 19(F) 19(G). 19(K), 20(B), 20(C). 21, 22(A), 22(D), 23 and 24, Respondem ‘.

FlrstEnergy has been failing and refusmg to bargain collectively and in good faith with the )

exclusive collective-bargaining representative of its employees Within the meaning'of Section
- 8(d) of t};e Act in-violation of Section S(a)(l).and (5) of the Act.
28. (A) The unfair labor practices of Res'p'ondent' CEI described above aﬁ‘ect_ commerce
within the meaning of Section 2(6) and (7) of the Act. |
('B) The dnfair labor practices of Respdndent FirstEnergy described above affect

commerce within the meaning of Section 2(6) and (7) of t:he' Act. -

. '"PLEASE TAKE NOTICE that commiencing at a date, time and place to‘be designed

later, a hearing will be conducted before an administiative-laiv ‘judge ‘of the Board on the -

allegations in this complaint, at which tirﬁ'e’_ and place any b:arty.withiri the meaning of Section -

102.8 of the Board's'Rule's' and Regulations will ha'\'re:t'hé"rig'ht to appear and present téstimony.

Respondent is fiirther notified that, pursuant to Sections’ 102 20 4id 103.21° of the Board's®

Ru!es and Regulanons Respondent sha]l filé with the unders1gned in ongma] and four (4) coples |

does ‘s, -g'u the allegations in the c"o'mplaint 3fshal1_b'e"éo'n§idered 16 be admittéd 16 be true and -

shall be so fdund by the Board. ~ Respondent is also notified that pursuant 1o’ the Board's Rules’ :

and Regulations, Respondent shall serve a 'cop"y of its -ans;»}ef on each f the other parti.es.

Form NLRB-4338, Notice, and }:oim'N'LRB-fiGGS, Summary of Standard Procedures in
Formal ‘Hearings Held Before ‘t}.ue‘ N-e{cion_al Labor Relations Board in Unfair Labor Practice
Proceeding Pursuant to Section 10 of the'NEtidnal I;abor Relations Act, As Amended, are
attached.

Dated at Cleveland, Ohio this Ist day of April 1999.
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Attachments

o

/s/ Frederick J. Calatrello

Frederick J, Calatrello
Regional Director

National Laber Refations Board
Region & '
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Scott J. Rubin .

Attorney o Consultant

naG!

3 Lost Creek Drive # Selinsgrove, PA 17870 « (570)743-2233 » Fax: (570)743-8145 e« sjrubin@ptd.net

April 21, 1999

Kap
e s
James McNulty, Secretary rj} ol
Pa. Public Utility Commission 2 =i
P.O. Box 3265 T
Harrisburg PA 17105-3265 S
GE =
: Y ; '+ Re:  Application of Duquesne Light (ofipany for
e o WA E P\I é Approval of its Restructuring Plah 2
o Docket No. R-00974104 i':‘ =
rULDER g
Dear Mr. McNulty:

Please be advised that the labor unions that represent employees of Duquesne Light Company
have amalgamated into one local. As a result, effective May 1, 1999, System Council U-10 will cease to
exist and it will be replaced as a party in the above-captioned case by Local 29, IBEW.

Please revise the service list in this matter to reflect service on the undersigned as counse! for
Local 29, IBEW, and on Local 29 directly as follows:

Timothy Moran, Business Manager
Local 29, IBEW

986 Greentree Road
Pittsburgh, PA 15220
telephone: 412-922-6969
fax: 412-922-5649

If you or any of the parties have any questions concerning this matter, please do not hesitate to
contact me.

Sincerely,

%ubin

Counsel for Local 29, IBEW
cc: All parties of record




JOHN & HENGERER
A LAW PARTNERSHIP !
1200 17TH STREET, N.W. [
SUITE &00
WASHINGTON, D.C. 20036-3013
EOWARD W, HENGERER May 20, 1999 (202) 429 8805
KEVIN M. SWEENEY 4 TELECOPIER
' élgﬁnyér?bfg?mm (202} 429-8805
JOELLE K. OGG '
KEVIN D. RYAN }_ :
* o 1 . )1
Via Overnight Mail J @@ Df\i | HTE i i {- ™ T L’
James J. McNulty MAY 27 1999 MAY 20 1938
Secretary o

Ezﬁy];i;gja;::ﬁicoléi?;i S;iix]l;mssmn pA CUBLIC UTILITY COMMISSION

Commonwéalth & North Street D O C [ J M E N T SECRETARY'S BUREAU

Harrisburg, Pennsylvania 17120 F O , -
rOLDER

This letrer is to inform the Public Utilities Commission (PUC) that Duke Energy
Trading and Marketing, L.L.C. (DETM) would like to withdraw from the following cases
before the PUC in which DETM has intervened. DETM has come to the conclusion that its
interests do not warrant continuing as an active participant in the following cases.

Secretary McNulty:

Docket No. R-00973981, Application of West Penn Power Company
Docket No. R-00974008, Application of Metropolitan Edison Company
Docket No. R-00974009, Application of Pennsylvania Electric Company
Docket No. R-00974104, Application of Duguesne Light Company

DETM also requests that the PUC remove DETM from the applicable service lists. If
you have any questions concerning this issue, please contact our office. Thank you for your
attention to this matter.

Sincerely,

/ngiz/~

Kevin D. Ryan, Esq. |

Counsel for
Duke Epergy Trading and
Marketing, L.L.C.




DIRECT DAL
{202) 371-731Q
DIRECT FAX
1202) 37 1-7933

. t ' .

SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP
1440 NEW YORK AVENUE, NW.
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James J. McNult

Secretary MAY 26 1999

Office of the Prothonotary

Pennsylvania Public Utility Commission PA PUBLIC UTILITY COMMISSIN®
North Office Building SECRETARY’S BUREAU
Harmsburg, Pa. 17105-3265

Re:  Duquesne Light Company Restructuring Case,
Dacket No. R-00974104

Dear Secretary McNulty:

Duquesne Light Company hereby provides notice to all parties that, as

agreed by the participants at the technical conference that was held May 12, 1999,
comments on the generation exchange with FirstEnergy Corp. will be due June 7,
1999. Also as discussed at the technical conference, Duquesne is enclosing a
revision to the accounting protocols to correct an error respecting the calculation of
deferred taxes.

Respectfully submitted,

W’\.

ohn S. Moot
Counsel for Duquesne Light Company

cG: All active parties (via facsimile)
All persons on official service list (via U.S. mail)



Correction of Computational Error in Accounting Protocols

Auction Plan and Intervenor Comments

Duquesne’s August 27, 1998 Generation Auction Plan proposed an accounting protocol in
Appendix G to calculate offset credits for stranded costs and deferred taxes based on the after-tax
proceeds from the auction. The protocol accounted for stranded costs as of the date of the closing
of the auction sale.

In their filed comments on the Auction Plan and in technical sessions held in September and
October of 1998, the OCA and DII questioned Duquesne’s recovery of the FAS 109 Regulatory
Asset if auction proceeds were accounted for on an after-tax basis. The OCA and DII contrasted
Duquesne’s after-tax approach with the pre-tax approach agreed to in the settlement with GPU,
which allowed the recovery of FAS 109 Regulatory Assets. The OCA and DII also questioned
Duquesne’s plan to account for stranded costs as of the date of closing.

Reply Comments and May 3" Application

Duquesne’s November 23, 1998 Reply Comments agreed with the QCA/DII position that if the
auction proceeds are reconciled on an after-tax basis, then Duquesne does not also need to recover
the FAS 109 Regulatory Asset balance of $179.00 million (and associated deferred tax balance of
$57.48 million). As well, the Reply Comments proposed a “Method B” accounting protocol that
accounted for stranded costs as of January 1, 1999.

On May 3, 1999, Duquesne sought approval for the “Method B” accounting protocols as part of the
Application of Duquesne Light Company for Certificate of Public Convenience (the “Application™)
seeking approval of the generation swap with FEC. Appendix E to the Application contained the
revised accounting protocols and reflected the final agreement with FEC on the swap contained in
the executed swap documents.

Computational Error in Appendix E

The accounting protocols for the Auction should credit no more (or less) than the Net Auction
Proceeds to reduce recoverable stranded cost and deferred tax balances'. Properly calculated,
recoverable stranded costs should be reduced by the amount of after-tax auction proceeds and
recoverable deferred taxes should be reduced by the amount of current (or cash) taxes paid.
However, Appendix E to the Application contained a computational error in the calculation of the
offset credit for deferred taxes that would result in total reductions exceeding the Net Auction
Proceeds. The error was a calculation of the required reduction to deferred taxes as if the tax basis
of the assets were equal to zero. If the tax basis of the assets sold is greater than zero -- as is the

The proper allocation of the Net Auction Proceeds between reductions to stranded costs and deferred taxes
depends on the tax basis at the time of sale. As well, because of the timing difference between the closing
date and the year-end 1998 calculation of stranded cost, the reductions are properly present valued to January
1, 1999 under Method B.

DOCUMENT
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case for Duquesne’s assets -- this will result in too large an offset for deferred taxes (i.e., in excess
of the cash taxes actually paid). As such, the total of both reductions is greater than the Net
Auction Proceeds.

Effect of Correcting Appendix E Error

The correction of the deferred tax credit calculation in the auction example presented in Appendix
E is shown on Revised Page 4a. To simplify the presentation, the after-tax administratively
determined market value of ($110.95) million is deleted and replaced by the Market Value Offset
Credit of ($328.64) million. This credit represents the After-tax Auction Proceeds discounted to
January 1, 1999. Similarly, the Deferred Tax Offset Credit of ($114.09) million represents the
Current Taxes payable on closing discounted to January 1, 1999. The sum of the Market Value
Offset Credit and the Deferred Tax Offset Credit is equal to Net Auction Proceeds discounted to
January 1, 1999,

The correction of the deferred tax credit calculation in the Appendix E example results in a
recoverable deferred tax balance at January 1, 1999 of $560.22 million. This correction is also
reflected in the amortization calculations shown on Revised Pages 5a and 7a. After making the
correction, and accounting for both the offset credits and the elimination of the FAS 109
Regulatory Asset, stranded costs are still reduced by a total of $396.69 million and the associated
deferred tax balances are reduced by a total of $92.88 million, as compared to the allowed amounts
under a standalone administrative determination.

Minimum Commitment

The minimum commitment by FEC is adequate to ensure ratepayers receive no less than the affer-
tax $110.95 million plant valuation contained in the Restructuring Order. That is, the After-tax
Auction Proceeds will always be greater than or equal to $110.95 million. This equates to a Total
Stranded Generation as of January 1, 1999 of $1,102.96 million and a corresponding amount of
deferred taxes of $545.66 million, for a combined recovery for Total Stranded Generation of
$1,648.62 million. See Appendix E (at 1a). The minimum commitment therefore ensures that
total stranded cost recovery will not exceed the sum of $1,648.62 million for both deferred taxes
and stranded generation.’

Footnote 7 (page 11} of the Application incorrectly suggested that there are two "caps,” one applicable to
stranded generation and one applicable to deferred taxes. As indicated above, however, there is a single
cap applicable to the rotal amount of both items, or $1,648.62 million. It also should be noted that this
guarantee applies only to Total Stranded Generation and does not cap the amount of stranded cost or
deferred tax recovery for Decommissioning or Regulatory Assets shown in Appendix E (at la).
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Revised as of May 26, 1999
APPENDIX E

ACCOUNTING PROTOCOLS
FOR DUQUESNE GENERATION AUCTION

As required by the Commission, the proceeds from the auction

conducted pursuant to this Auction Plan will be used to determine the stranded costs

of Duquesne for the Company's generation. This section will discuss the accounting

protocols necessary to establish a market-based stranded cost valuation for

generation from the auction proceeds and to reconcile that actual valuation with the

collection of interim CTC charges' based on the generation credits from Duquesne's

A. Net Auction Proceeds

The net auction proceeds ("Net Auction Proceeds") from the transfer

of all divested Utility Assets” shall be defined as the sum of the sales prices paid by

The Commission’s August 13, 1998 Opinion and Order on Duquesne’s compliance filing
(the “Compliance Order™) adopted the Company’s proposal for the interim CTC charges.
Compliance Order at 12.

Generating assets auctioned by Duquesne (including the assets exchanged with FirstEnergy
Corporation (“FEC™)) are included for purposes of determining stranded costs and are
considered to be Utility Assets. Pursuant to the Generation Exchange Agreement, the
Nuclear Conveyance Agreement and the Electrical Facilities Agreements (collectively the
“Swap Agreement”) filed with the Commission, Duquesne will auction the wholly-owned
fossil generating assets received from FEC (the “FEC Assets™) rather than the partial
interests in fossil and nuclear generating assets transferred to FEC (the “Transferred
Assets”). The sum of the sales prices paid by the new owners for the FEC Assets will be
included in the Net Auction Proceeds. The Transferred Assets will not be auctioned and
thus not included in the Net Auction Proceeds. In addition, pursuant to the Commission’s
December 17, 1998 Order, the Net Auction Proceeds will also include the net proceeds from

(continued...)



the new owners less the transaction costs.> Transaction costs shall include all
reasonable incremental expenditures that are assignable to the divested Utility Assets
("Transaction Costs™), including but nét limited to:
(1) The costs of developing and implementing this Auction Plan
(e.g., fees of outside experts, including investment bankers,
engineering and environmental consultants, economic and
financial consultants and legal counsel);
(i)  The costs of implementing the Swap Agreement with FEC,
including but not limited to:
(A)  The costs associated with terminating the
Beaver Valley 11 lease so as to permit the
transfer of Beaver Valley Il to FEC,
(B)  The nuclear decommissioning contributions or

payments in excess of $42.96 million required

(...continued)

sale of the non-rate base portions of the Brunot Island generating units, the Phillips
generating unit and the Duquesne power contracts. However, the book values used in the
Commission’s administrative determination of stranded costs as of January 1, 1999, will still
be used for finally determining stranded costs based on the offset credits to stranded costs
and to deferred taxes derived from the market values determined in the auction. In summary,
book values are based on Duquesne’s original generation assets and market values are based
on the generation assets auctioned.

3 The sales price shall be deemed to be zero for any Utility Asset for which a transfer is not
completed, whether because no qualifying bids were received or because conditions
precedent to such a transfer were not satisfied.
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to be made by Duquesne on behalf of or to
FEC;

(C)  The costs of site remediation (i.e., building
demolition) for the Shippingport facilities at
Beaver Valley;

(i1)  Incremental O & M costs (e.g., associated with the
demarcation of facilities at Utility Assets), employee costs,
environmental costs and any tax implications relating to the
Swap Agreement or this Auction Plan other than those
described below under After-tax Auction Proceeds;

(iv)  Incremental capital expenditures (e.g., associated with the
demarcation of facilities at Utility Assets or necessary
facilities upgrades) relating to the Swap Agreement or the
transfers to new owners; and

v) The present value of any severance, early retirement, retraining
or outplacement service costs payable by Duquesne to or on
behalf of employees at the Transferred Assets or the Ultility
Assets divested pursuant to this Auction Plan.

As an illustrative example assume that the sum of the sales prices for

all Utility Assets is equal to $625 million and that Transaction Costs total $150

million, including fees of outside experts, the termination of the Beaver Valley I




lease, increased decommissioning contributions, incremental O & M, employee and
environmental costs, and incremental divestiture-related capital expenditures. In that
event, the Net Auction Proceeds would equal $475 million or the sum of the sales
prices ($625 million) less the Transaction Costs ($150 million).
B. After-tax Auction Proceeds

The after-tax gains or losses on the transfer of the auctioned assets
will be reflected in determining the after-tax auction proceeds (" After-tax Auction
Proceeds") from the sale of Utility Assets under this Auction Plan. The After-tax
Auction Proceeds shall be defined as the Net Auction Proceeds less current taxes
payable ("Current Taxes") as a result of the transfers of the Utility Assets divested.

Current Taxes are defined as all Pennsylvania or Ohio, and any other
applicable gross receipts, excess dividends, property transfer and sales taxes
(including applicable su.rcharges); plus, the difference between the Net Auction
Proceeds and the remaining tax basis® of the Utility Assets divested at the date of
transfer, multiplied by the then-current combined federal-state income tax rate

(currently 41.4935%).

The net tax effect of the implementing the Swap Agreement and auctioning the FEC Assets
and Duquesne’s remaining interest in Cheswick, Elrama, Brunot Island, and Phillips is that
the tax basis of all auctioned assets will effectively be equal to the tax basis of Duquesne’s
generating assets as if the Swap Agreement had not been implemented. For purposes of the
illustrative example, all references to the “tax basis of Utility Assets™ divested are intended
to refer to the tax basis of Duquesne’s generating assets, including the Transferred Assets,
and excluding the FEC Assets.




Again, as an illustrative example, in addition to the above

assumptions assume the tax basis of Utility Assets divested is $180 million on the
date of closing, the tax rate is 41.4935% on the date of closing and no other
Pennsylvania or Ohio taxes are applicable. In that event, the After-tax Auction
Proceeds will equal $352.59 million, or Net Auction Proceeds ($475.00 million)} less

Current Taxes ($122.41 million) as shown in the table below.

($000)
Sum of Sales Prices 625,000
{(Transaction Costs) (150.000)
Net Auction Proceeds 475,000
(Tax Basis) (180.000)
Taxable Gain 295,000
Current Taxes @ 41.4935% (122.406)
After-tax Auction Proceeds 352,594

C. Stand Alone Base Case

The Restructuring Order includes a determination of stranded costs

based on an administrative determination of the after-tax market value of Duquesne's

generating assets as of year-end 1998 equal to $110.95 million.

The Stand Alone Base Case for Duquesne is attached as Appendix E

(at 1a).” This table presents a revised Appendix B from the Restructuring Order,

Duquesne notes that page 1a includes $25 million in deferred fuel costs as a recoverable
{continued...)




with an additional column to show the corrections to the Commission's deferred tax
calculation from the Compliance Order.® A copy of the Stranded Cost Allowance
from the Compliance Order is reproduced in Appendix E (at 2a).

Three changes are necessary to properly reflect the administrative
determination of stranded costs for Duquesne on a stand alone basis. First, the
Compliance Order Stranded Cost Allowance in Appendix E (at 2a) includes the
generation Merger Savings of $152.28 million. In a non-merger scenario, no
generation merger savings are obtainable. Second, pursuant to the Compliance Order
the Deferred Fuel Cost Regulatory Asset should be shown at its updated value of
$25.00 million because Duquesne has been denied a roll-in of its ECR at the higher
value reflected in the original compliance filing. Third, the Commission's calculation
of $493 million for deferred taxes is in error, and must be restated as $653 million on
a stand alone basis, most of which is attributable to the foregone merger synergies.

The corrections to the deferred tax calculation are summarized below:

(...continued)

regulatory asset, while the Commission's orders only permit Duquesne to recover $6.73
million. This figure is provided for illustrative purposes only and does not affect the
accounting methodology; Duquesne recognizes that $6.73 million is the approved amount
pending the appeal of this issue.

The Compliance Order was issued on August 13 and contains certain calculational errors.
Duquesne corrected those errors in its revised compliance filing, and a description of the
main corrections is summarized here.




Deferred Tax Item ($Million)
a. Generating Plant Book’ 372.46
Corrected Value 411.34
a. Increase 38.88
b. Merger Savings (107.99)
Corrected Value 0.00
b. Increase 107.99
c. Deferred Fuel Costs 4.77
Corrected Value 17.73
¢. Increase 12.96
Total Increase (a. + b. + ¢.) 159.83
PA Jurisdictional {(at 99.9%) 159.67

D. Reconciliation with Stand Alone Base Case
To reconcile the stranded costs resulting from the actual
market value (1.e., the After-tax Auction Proceeds) with the Stand Alone Base Case

resulting from the Commission's year-end 1998 administratively determined value of

For purposes of this summary calculation, the Restructuring Order's understatement of
deferred tax balances by $38.88 million has been attributed solely to Generating Plant Book.,
Duquesne took exception to this computational error in the Merger Compliance Filing. Page
2, note 2 clearly states that "Appendix A [to the Compliance Filing] also provides a
description and break-down of the correct deferred tax balance associated with the
Commission's administrative determination of stranded costs, while excluding the deferred
taxes associated with disallowed cost items, including BI and Phillips. The Final Order does
not explain how the deferred tax balance contained in Appendix D was derived, but it is not
correct.” The relevant pages of Appendix A to the Compliance Filing are reproduced here in
Appendix E (at 32-3¢). The difference between the Commission's undocumented $493.345
million deferred tax balance and Duquesne's detailed calculation of $532.188 million
{Appendix E at 3b) is $38.88 million, as adjusted for the 99.9% PA jurisdictional factor.
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$110.95 million will require an adjustment to account for the timing of the auction.®
Continuing with the example discussed above, assume the asset sales close at year-
end 1999 and the After-tax Auction Proceeds (as calculated above) are $352.59
miilion. This amount cannot be reconciled directly (i.e., by subtraction) with the
Commission's $110.95 million administratively determined value because of the
timing difference.

However, the $352.59 million value can be present valued as a future after-
tax cash flow (at the Commission’s approved’ after-tax discount rate of 7.29%) and
we can thereby determine the after-tax market value as of January 1, 1999. The
resulting year-end 1998 value is $328.64 million ($352.59 million / 1.0729).

Contimung with the example discussed above, Appendix E (at 4a)
shows the changes to the Stand Alone Base Case that will result from calculating the
offset credits at January 1, 1999. First, the administratively determined market value
of $110.95 million credited by the Commission is replaced by the offset credit
("Market Value Offset Credit") of $328.64 million against recoverable stranded

costs.'” An equivalent credit for the recoverable deferred taxes is calculated by

The Commission recognizes that the divestiture may not be accomplished by January 1, 1999
and requires that the actual stranded utility generation value be reconciled. See
Restructuring Order at §1-82.

Restructuring Order at 192,

This assumes the closing occurs at year-end 1999. An earlier or later closing would require
a different adjustment. The future value of $352.59 million would be discounted for the
actual number of days between January 1, 1999 and the date(s) of closing at an annual rate

(continued...)




discounting the Current Taxes payable on the sale to January 1, 1999. The deferred
taxes'' of $78.69 million credited by the Commission are replaced by the offset credit
("Deferred Tax Offset Credit") of $114.09 million against recoverable deferred taxes.

Continuing with our example, the derivation of these credits is shown in the table

below,
(5000)
After-tax Auction Proceeds 352,594
January 1, 1999 Market Value (at 7.29%) 328,637
Market Value Offset Credit (328,637)
Current Taxes 122,406
January 1, 1999 Current Taxes (at 7.29%) 114,089
Deferred Tax Offset Credit (114,089)

In addition to the offset credits shown in Appendix E (at 4a), if the
auction proceeds are reconciled on an after-tax basis, as illustrated above, then
Duquesne does not also need to recover the FAS 109 Regulatory Asset balance of
$179.00 million (and associated deferred tax balance of $57.48 miliion). Thus, as
illustrated in Appendix E (at 4a) the FAS 109 Regulatory Asset (and associated

deferred tax balance) should be eliminated from otherwise recoverable stranded costs

(...continued)
of 7.29%.

Associated with the administratively determined market value of $110.95 million. See
Appendix E Page (at 1a).



if the Company’s proposal to account for auction proceeds on a net of tax basis is
accepted. Accounting for both the offset credits and the elimination of the FAS 109
Regulatory Asset, stranded costs are reduced by a total of $396.69 million and the
associated deferred tax balances are reduced by a total of $92.88 million'.
E. Reconciliation with Interim CTC Revenues

The Restructuring Order provides if Duquesne divests its generating
assets through an auction process, that beginning in 1999 an interim CTC may be
charged to shopping customers based on the Pilot credits. Duquesne filed class
specific residual CTC tariffs based on the Pilot credits in its Stand Alone Compliance
Filing. The resulting Company average 1999 CTCs are approximately 2.7 cents
(excluding GRT). The CTC revenues collected prior to completion of the auction
will be allocable to recovery of stranded costs, return on the unamortized balance of
stranded costs, and amortization of deferred taxes. However, the magnitude of the
Market Value Offset Credit and the Deferred Tax Offset Credit will not be known
until the auction is completed, and the reconciliation will be done at that time.

Continuing with the example discussed above, Appendix E (at 5a)
shows the CTC revenues that will be collected under the Pilot credit tariffs, assuming
the forecast level of sales during the interim period is realized. At 1,043,241,887

kWh/month, the monthly 1999 CTC revenues recovered under the Pilot tariffs will

12 After application of the 99.9% PA jurisdictional allocation, the actual reduction in stranded

costs is $396.29 miilion and the reduction in the associated deferred tax balance is $92.79
million.
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be $28,424,169. The allocation of the Pilot CTC revenues to return and amortization
is based on the 99.9% jurisdictional 1999 CTC beginning balance of $1,105.66
million and the 1999 DT beginning balance of $560.22 million.

The amount of Pilot CTC revenues allocated to return is based on the
Commission’s allowed 11% CTC return as calculated monthly on the unamortized
CTC balance. The amount of Pilot CTC revenues allocated to recovery of the
stranded cost balance and to the amortization of the deferred tax balance is
determined such that the reduction in each balance is proportionate. Thus, during the
interim Pilot CTC period, the proportion of total dollar value of recovery of stranded
costs (calculated as a percentage of the 1999 beginning stranded cost balance) will be
equal to the proportion of total doliar value of amortization of deferred taxes
(calculated as a percentage of the 1999 beginning deferred tax balance). The sum of
the three components so calculated (return, recovery and amortization) will be equal
to the total dollar value of Pilot CTC revenues collected.

Based on the 1999 CTC revenue collections (under the CTC Pilot
credit tariffs) and the above allocation between the stranded cost and deferred tax
components, the 1999 Ending Stranded Cost Balance will be $955,021,646 and the
1999 Ending Deferred Tax Balance will be $483,897,260.

F, Post-Auction CTC Design
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Based on the above reconciliation of the year 2000 starting balances,
the new balances can be reamortized using the same methodology as approved in the
Compliance Order."

Appendix E (at 6a) shows the CTC revenue requirements'* in 2000
and later that will result from targeting the Commission’s approved Company
average shopping credits set out in the Restructuring Order. Appendix E (at 7a) sets
out the monthly equivalent of these CTC revenue requirements (i.e., for 2000 the
monthly CTC revenue requirement is $309,939,205 divided by 12, or $25,828,267).
Appendix E (at 6a) shows how the remaining CTC and deferred tax balances are
amortized over the remaining transition period. In each year the percentage
amortization of the remaining CTC asset and remaining deferred tax balance are
equivalent. Using the shopping credits from the Commission’s Restructuring Order

and the sales forecast and T&D rates from the most recent Company compliance

13 The Compliance Order (at 15-16) requires Duquesne to caiculate CTC revenue requirements
that would produce average shopping credits equal to those contained in the Restructuring
Order. The resulting Company-wide CTC revenue requirements would be allocated to rate
classes based on the production cost allocation methodology set out in Duquesne’s
compliance filing. Similarly, the actual reconciliation of the Pilot CTC revenues for each
class would be based on the allocation of the total stranded cost and deferred tax balances at
the beginning of 1999 using the production cost allocators. The annual reconciliation of
class CTC revenues to class CTC revenue requirements, would be performed on a class
specific basis with a recalculation of monthly recovery, return and deferred tax amortization
based on actual sales volumes of that class. Within each year, the monthly pro-forma CTC
revenue requirements provide for a recovery of stranded costs at a fully grossed-up retun of
11% and a proportionate amortization of the associated deferred tax balance. Any
underrecovery or overrecovery resulting from differences between forecast and actual sales
for a particular class, would result in a lengthening or shortening of the recovery period for
such class.

Originally filed November 5, 1998 as part of Duquesne’s revised compliance filing.
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filing, the CTC and Deferred Tax balances are almost fully amortized by vear-

end
2005.
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Stranded Cost Allowance
with Associated Deferred Taxes .

{$Millions)

Stand Alone Base Case

Appendix E
Revised Page 4a
(as of 5/26/99)

Duquesne Light Restructuring

Category/ltem:

Book Value:

Generating Plant Book Value
Beaver Valley 2 Lease PV

M&S Fuel Related Sunk Costs
Working Capital

Costs Independent of Operation

Offset Credit
Total Stranded Generation:

Decommissioning:
Nuclear Decommissioning
Fossil Decommissioning

Total Decommissioning

Requlatory Assets:
FAS 109 (including Plant reversal)

Post '05 Unamortized Debt Costs
Pre '06 Unamortized Debt Costs
Deferred Rate Synch. (Early Window)
Deferred Employee Costs
Deferred Nuclear Maintenance
US DOE Decommissioning
Deferred Coal Costs

Deferred Caretaker Costs
Pre-Accrued Nuclear Outage

BV2 Training Costs

Low Level Radioactive Waste
Coal Cost Equalization

Transition Costs

SFAS 106 Defenral

Deferred Fuel Costs

Other Regulatory Assets
Consumer Education
Sale-Leaseback Tax Effect (Gain)
Deferred Rate Synch. Costs

BV2 Tax Effect

Total Requlatory Assets:

PA Jurisdictional % (1-FERC Allocation}

TOTAL STRANDED, STAND ALONE
WITH JURISDICTIONAL ALLOCATION

Deferred Taxes

$ 411.34
$ 213.01

& & O

$ (114.09)
$ 510.26

1 LA €0 6 67 7 6RO 6 7 H £ 50 0 0 OH A s D h A
(=)
2]
o+

“

50.52

99.900%

Amount
$ 852.03
$ 300.35
$ -
$ 61.53
$ -
3 328.64
$ 885.27
$ 42 95
$ -
$ 42.96

P BADLOHDH DR P D AP PDD D PR

A

18.67
9.61
23.50
14.24
1.80
3.26

1.68
2.27
012
10.59
1.97
25.00
0.53
10.00
55.13

0.17

178.53

99.900%

| $ 1;105.658'




First Year Pllot Revenues

Revenus Allocation of
Requirements Pllot Revenues
Average Monthly CTC [ 22,063,654 77.62% $ 22,063,694
Average Monthly Deferred Tax 3 6,360,475 22,38% § 6360475
Total Menthly ] 28,424,169 100.00% $ 28,424,169

Total CTG Revenus Requirement: Retum Of & On Stranded Costs + Retum Of Unamontized Cost Defsrred Tax Balance
Total Monthly CTC Revenues based on Pllot Credit Average Resldual CTC of $0.027246.

Deferred Tax} § 960,222,955
Stranded| $  1,105,658,356 Stranded
Stranded Deterred Tax Cost Deferred Tax | Total Monthly
Month Monthly kwh Beg. of Month Beg. of Month Revenues ~ Revenues CTC Revanuos Det Tax % Stranded % Return % Amont %
1 1043,241,887 § 1,105658,356 3 560,222,955 3 22273731 § 6,150,438 § 28,424,159 21.64% 78.36% 35.66% 42.70%
2 1,043,241,887 $ 1,0932,519.82¢ $ 554,072,517 $ 22236312 § 6187857 § 28424169 21.77% 78.23% 35.27% 42.96%
a 1,043,241,887 $ 1,081,207446 $ 547,884,660 $ 22198665 3 6225504 § 28,424,169 21.90% 78.10% 34.87% 43.23%
4 1,043,241,887 § 1,068,020766 $ 541,659,157 $ 22,160,789 § 6,263,380 § 28,424,169 22,04% 77.96% 34.48% 43.49%
1 1,043,241,887 $ 1,056,659334 § 535,395,777 $ 22122683 § 6,301,486 § 28,424,169 22.17% 77.83% 34.08% 43.75%
6 1,043,241,887 $ 1,044,222698 § 529,004,291 § 22084345 § 6,339,824 § 28424 189 22.30% 77.70% 33.68% 44.02%
7 1,043,241,887 § 1,031,710,393 § 522,754 AT § 22045773 § 6378395 § 28,424,189 22.44% 77.56% 33.27% 44.29%
8 1,043,241,887 § 1,019,121,965 § 516,376,072 § 22008967 § 6,417,202 $ 28,424 169 22.58% 77.42% 32.87% 44,56%
9 1.043,241,887 $§ 1,006,456,949 § 509,958,870 § 21967925 § 6456244 $ 28,424,169 22.71% 77.29% 32.46% 44.83%
10 1,043,241,687 $ 993,714,879 § 503,502,627 § 21928645 § 6495523 § 28,424,169 22.85% 77.15% 32.05% 45.10%
11 1,043,241,887 § 980,895,287 $§ 497,007,103 $§ 21,889,126 $ 6,535,042 $ 28,424,169 22.99% 77.01% 31.63% 45.38%
12 1,043,241,887 § 967,997,701 § 490,472,061 $ 21,849,367 § 6,574,801 § 28,424,169 23.18% 76.87% 31.22% 45,66%
Ending Defered Tax Balance 3 483,897,260
Ending Stranded Balance 3 955,021,646
Decomposition ot Pilot Revenues
Month Return Recovery Ending Balance
1 § 10135202 $§ 12,188,529 § 1,093,519,826
2 $ 10023932 § 12,212,380 % 1,081,307 446
3 $ 9911985 % 12,286680 $  1,069,020,766
4 $ 9709357 §% 12,361,432 § 1,056,659,334
5 3 9686044 § 12,436,639 §  1,044,222,696
6 $ 9572041 § 12,512,303 §  1,031,710,393
7 § 95457345 § 12,588,428 §  1,019,121,965
8 $ 9341951 $ 12,665016 $§  1,006,456,940
9 $ 9225855 § 12,742,069 § 993,714,879
10 $ 59109053 § 12,819,582 § 980,895,287
1 $ 8991540 § 12,897,586 § 967,997,701
12 § 8873312 % 12,976,055 % 955,021,646

(66/92/5 30 se)
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Post-Auction CTC Calculation

Tatal CTC Aevenue Asquirament: Retum Of & On Stranded Cosls + Retum Of Unamonized Cost Defemed Tax Balance
Alter Markel Value Cfiset Credit and Deferred Tax Otfsel Credit

Deferred Tax $ 483,607,260 Monthly Relum:| Annual Return:
Stranded $ $55,021,6468 Stranded 0.9167% 11.000%

Stranded Deferred Tax Cost fievenue | Defered Tax | Total Monthly

Month Monthly kwh Beg. of Month Beg. of Month Requirement Revenue Req, | Revenue Heg.
13 1,116,405,607 § $55,021,646 $ 483,897,260 $ 20,086,446 § 5,741,821 § 25,828,257
14 1,116,406,607 §  043689,565 $ 478,155439 § 20,051,513 § 5776754 § 25828267
15 1,116,405,607 § 932,288,590 $ 472376685 § 20016368 3 5811900 $ 25828267
16 1,116,406,607 §  §20,818,150 3 466,566,786 $ 19,981,008 § 5847250 $ 25828267
17 1,116,405,607 § 908,277,975 $ 460,718,626 § 19945433 § 5882834 $ 25828267
18 1,116,405,607 § 897,667,590 § 454,836,693 $ 19,909,642 § 5918625 § 25,828,267
19 1,116,405,607 § 885,086,567 $ 448018068 § 19873633 § 5054634 $ 25828267
20 3,416,405607 §  BT4234 477 § 442963434 § 19,837,405 3 5000882 $ 25828267
21 1,116,405,607 § 862,410,888 $ 436,872,572 $ 19,800,957 § 6,027,310 § 25,828,267
22 1,116,405,607 §  B50,515364 3 430945262 5 19,764,287 $ 6,063,080 $ 25,828,267
23 1,116,405,607 $  B38,547,467 § 424881282 § 19727394 $ 6,100,873 $ 25828267
24 1,116,405,607 § 826,506,758 $ 418,780,400 5 12,690,276 $ 6,137,981 $ 25828267
25 1,134,773,443 § 814,392,704 § 412642418 § 19,286,954 3 5080808 $ 25276852
26 1,134,773,443 §  B02571,108 § 406,652,521 $ 18,250,512 § 6026340 $ 25276852
27 1,134,773,443 § 790,677,498 $§ 400626181 § 19,213,847 S 6,063,004 $ 25276852
28 1,134,773,443 § 778,711,527 § 394563177 § 10,176,880 § 5000801 $ 25276852
29 1,134,773,443 § 786,672,756 $ 388,463,285 S 19,130,848 § 6,137,003 § 25278852
an 1,134,773,443 § 754,560,741 § 382326262 § 18,102511 § 6,174,341 § 25276852
a1 1,134,773,443 $ 742376037 3 376,151,841 3 190648948 3  6£211,905 § 25276852
a2 1,134,773,443 § 730,115,195 3 360,940,036 $ 19,027,153 3 6,249,608 $ 25276852
a3 1,134,773,443 3 TI7, 780,765 § 363680,338 § 15980130 § 6287721 § 25276852
34 134,773,443 8 705,371,291 § 357402616 $ 18,850,876 3 6325076 $ 25,276,852
as 1,534,773,443 § 692,886,319 § 2351076647 § 18812380 $ 6,364,463 § 25276052
36 1,134,773,443 $ 680,325,286 § 344712178 § 18873667 $ 6403184 $§ 25276852
a7 1,153,788,283 $ 667,688,037 5 338308987 S 18456951 § 6,250,735 $ 24,707.686
a8 1,153,7868,383 §  655351,560 § 332,058,256 $ 18418921 $ 6,288,765 $ 24,707,686
ag 1,153,788,363 § 642,940,026 $ 325769484 § 18,380,660 $ 6,327,025 $ 24,707,688
40 1,153,788,362 § 630,452,985 $ 319442468 $ 18,342,167 $ 6365519 $ 24,707.686
41 1,153,788,363 $ 617,880,671 § 313,076,850 § 18,303,430 $ 6,404,247 $ 24,707,686
42 1,158,768,363 § 605,250,523 § 306672703 § 15,264,476 § 6,443,210 $ 24,707,666
43 1,153,788,363 $ 592534177 § 300,229,493 § 18225275 $ 6482410 $ 24,707,686
44 1,153,788,363 $ 570,740,465 $ 203,747,083 § 18,185838 § 6,521,849 $ 24,707,686
45 1,153,786,363 § 566,668,916 § 287225234 § 18,146,158 $ 6,561,528 $ 24,707,686
45 1,963,786,363 § 653,619,057 § 280,663,705 § 18,106,237 $ 6,601,448 § 24,707,686
47 1,153,788,363 § . 540,800,411 $ 274,062,257 $ 18,066,074 3 6,641,811 § 24,707,666
48 1,153,7868,363 § 527,782,499 § 267,420,646 $ 18025667 S 6,682,019 $§ 24,707.686
48 1,173,644,032 $ 514,504,839 § 260,738,627 § 17,521,180 $ 8,487,654 $ 24,008,833
50 1,173,544,032 § 501,700,779 $ 254250973 S 17,481,709 $ 6,527,124 $ 24,008,833
£1 1,173,544,032 § 488,808,818 $ 247,723,848 $ 17441008 § 6,566,835 § 24,008,833
52 1,173,544032 § 475,948,485 § 241,157,013 $ 17402045 $ 6,606,788 $ 24,008,833
53 1,173,544,032 § 462,909,301 $ 234550225 $ 17,361,850 § 6,646,864 3 24,008,833
54 1,173,544,002 $ 449,790,786 $ 227003241 § 17,321,410 § 6687424 $ 24,008,833
55 1,173,544,032 § 435,502,458 $ 221,215818 § 17,280,723 $ 6,728,110 $ 24,008,833
56 1,173,544,032 §  423313,833 $ 214,487,708 $ 17,230.780 3 6,765,044 $ 24,008,833
57 1,173,544,032 § 409,054,420 $ 207,718664 5 17,18B607 § 6810226 $ 24,008,833
58 1,173,544,032 § 396,613,720 $ 200,908,438 § 17357074 § 6,851,660 § 24,008,833
59 1,173,544,002 § 382,891,264 $ 194,056,776 § 17115488 $ 6,893,345 $ 24,008.833
60 1,173,544,032 $§ 360,386,528 $ 187,169,433 3 17,073,549 § 6935284 § 24,008,833
61 1,194,206,868 $§  355689,024 $ 180,228,148 3 16,479,580 $ 6697801 $ 23,177.481
62 1,194,206,668 $  342480,018 § 173530247 $ 15,438,830 $ 6738651 $ 23,177.481
63 1,194,206,688 § 320,180,569 $ 166,701,596 $ 18,297932 § 6,779,649 $ 23,177,481
64 1,194,296,868 $ 315800246 $ 160011948 § 16356584 § 6,820,808 $ 23,177.481
65 1,194,206,868 $ 302,338,497 § 153,191,052 § 16315088 § 6,862,394 $ 23,177,481
66 1,194, 206,868 § 288,704,847 $ 148328657 § 16,273,336 $§ 6,904,145 § 23177481
67 1,194,206,868 § 276,168,708 $ 135424512 § 16231,3:1 $ 6,946,150 $ 23,177,481
68 1,184,296,868 § 261,450,847 § 132,478,362 3 16,189070 § 6088410 § 23,177,481
69 1,184,206,868 § 247,667,402 § 125489852 3 16,146,553 $ 7,030,027 $ 23,177.481
70 1,194,206,868 $  230791,224 $ 118458025 S 16,103,777 $ 7,073,704 $ 23,177,481
" 1,194,206,868 $ 219,820,504 $ 111,385,324 3 OWOGLTH 3 TAETA0 S 2047748
72 1,184,206,868 $ 205,764,906 $ 104268581 § 16,017,443 $ 7,160,038 $ 23,177,481
73 1,215,630,037 § 191,653,025 $ 97,108,543 $ 15168810 $ 6795680 $ 21,964,490
T4 1,215,830,037 $ 178,241,843 $ 90312863 $ 15127465 $§ 6837026 $ 21,964,490
75 1,215,630,037 § 164,748,261 $ B3 475838 § 15085688 $ 6,878,621 $ 21,084,490
76 1,215,630,037 § 151,172,585 % 76,567,217 $ 15044018 3 6,820,471 § 21,964,490
7 1,215630,037 $ 137514315 $ 69,678746 $ 15001815 $ 68962575 $ 21,964,490
78 1,215,630,037 3 129772048 § 62,714,171 $ 14958555 §  7,004935 $ 21,004,490
7o 1,215630,037 § 109947670 $ 55700235 § 14916037 § 7047553 $§ 21,964,490
80 1,215,630,037 $ 86,036,809 $ 48,661,682 § 14874050 § 7,000,430 $ 21,964,490
a1 1,215,630,037 § 82,045,196 § 415671252 § 14830821 § 7133568 $ 21984490
az 1,215,630,037 § 67,088,355 § 34437683 § 14787521 $§ 7,176,060 § 21,064,490
83 1,215,630,037 § 53,801,856 $ 27,260,714 $ 14743856 $ 72204834 $ 21,064,490
64 1,215,630,037 $ 39,551,187 § 20,040081 $ 14599026 $ 7,264,566 $ 21,984,480
85 1,237,187,874 § 25213,813 $ 1775517 § 14,521,762 $ 7240877 § 21,762,530
86 1,237,187,874 § 10923188 § 5534640 § 14477600 $ 72849031 § 21,762,630

Appendix E
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’ . ALLEGHENY
Iég:i?:t?or!:::{\l S\Emsmemal and Energy T E I- E D v N E

1000 Six PPG Place
Pitsburgh, PA 152225479
Phone: 412.394.2974

N50L1q SIS -7 il §FE412:3943010
June 2, 1999 .
RECEIVED

i;@tbﬁﬁ? % SECRETARY'S BUREAY

JUN 07 1999

Secretary

Pennsylvania Public Utilities Commission: FOL D ,.:)
Room B-20, North Office Building t L
Commonwealth & North Street

Harrisburg, PA 17120

James J. McNulty - DOC UM ] Ef /T

Secretary McNulty:

This letter 1sftc7 mform@sylvama Public Utilities Commission (“PUC”) that
Allegheny Teledyne lncorporated is w1thdrawmg from the Application of Duquesne Light
Company, Docket No. R-00974104. Allegheny Teledyne has concluded that its interests do not
warrant confinuing as an active partjcipant in the case. Kindly remove Allegheny Teledyne
Incorporated from th\e~s@.

Very truly yours,

LSM:rg

cc: Parties of Record

BTi 3 1

ATIL 17909.1



‘The Public Utilities ‘mmission of Ohio

Bob Taft, Governor Alan R. Schriber, Chairman

ORIGLIAL ...

Mr. Jim McNulty HECEiVED

Secretary's Bureau

Pennsylvania Public Utility Commission
PO Box 3265

Harrisburg PA 17105-3265

JUN 07 1029

<A PUBLIC UTILITY COMMISSI(::.
Re: Docket R-00974104, Duquesne Light Restructuring Plan SECRETARY'S BUREAL

Dear Mr. McNulty:

Eric Levis from your Commission recommended that I contact you to be added to the
document distribution service list in the Duquesne Light restructuring proceeding,
Docket No. R-00974104. Pending before the Public Utilities Commission of Ohio is a
proceeding involving the exchange of generation assets between Duquesne Light and
FirstEnergy Corp. (Case No. 98-1636-EL-UNC). Information filed in the Duquesne
restructuring proceeding will be useful to the Ohio Commission staff in its evaluation of
the generation exchange case.

My mailing address is as follows: D O C U M - r J -
LIy |

David Hodgden, Deputy Director

Public Utilities Commission of Ohio F O L D E D
180 E Broad St o
Columbus, OH 43215-3793

You can call me at (614)644-8032 if you have any questions. Thank you.

Sincerely,
JOCKETE] o e
3 JUN 11 1999 David Hodgden
DH:clh
o EEF

The Public Utilities Commission of Ohio * 180 East Broad Street + Columbus, Ohio 43215-3793 = (614) 466-3016
An Equal Opportunity Employer and Service Provider
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

HOSPITAL SHARED SERVICES and

ADMINISTRATIVE RESOURCES, INC., : fi._ gp;a;/ﬂijg/

Petitioners
V.
PENNSYLVANIA PUBLIC UTILITY
COMMISSION,
Respondent

No. 1593 C.D. 1998

NOTICE OF DISCONTINUANCE

This is to notify you that the above-captioned matter has been withdrawn

discontinued and ended.

DATE: May 24, 1999
TRIAL COURT NO: 00973981

CW BT

DEPUTY PROTHONQTARY/CHIEF CLERK

THE REEORD
GERT*IFIEB FHGM_ i
MAY 2 41899

Demg.;{{thlef Clerk \\\\,\Q// D Q C U M E N T

FGLBER
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b5 TER AVENUE w. e CLEVELAND, QHIO 4;%7&& 3@@ % -
LK : ETER
TELEPHONE: (216} 881-0004 ;

' LOCAL 270 .

UTILITY WORKERS UNION OF AMERICA

AFFILIATED WITH THE AFL-CIO

LIGHT—HEAT POWER—WATER

FAX: (216) 881-1333 JUN 14 1999

June 4, 1999 HECE] V&D

James J. Mc Nulty

Secretary

Office of the Prothonotary JUN 4 1999
Pennsylvania Public Utility Commission = _

North Office Building . A Pg BLIC Uy COMM}
Harrisburg, PA. 17105-3265 SECRETARY's BUREA{?SFOA'

Docket No. R - 00974104

VIA AIRBORNE EXPRESS D O C U M E N T
Dear Secretary McNulty: F O l_ D E R

As indicated through past correspondence Local 270 of the Utility Workers Union of
America, AFL-CIO {UWUA) is the exclusive bargaining representative in all matters
pertaining to wages, hours, working and all other conditions of employment for all
Operating, Maintenance and Construction employees. Our members currently work at
the Avon Lake Plant. It is one of the FirstEnergy Plants which is going to be auctioned
off by the Duguesne Light Company.

We have some major concerns pertaining to our members and our labor organization
particularly at the Avon Lake Plant. As indicated in the Generation Exchange
Agreement dated March 25, 1999 between Duguesne Light Company, The Cleveland
Electric llluminating Company, Ohio Edison and the Pennsylvania Power Company,
under Article VIl Section 8.11 (i), it specifically states that the winning bidder shall not
be obligated to assume Local 270's Collective Bargaining Agreement or to recognize
UWUA Local 270 as the exclusive bargaining agent. It goes on to state that the winning
bidder further shall not be required to make offers of employment to Local 270
employees. (Attachment 1)

This is a violation of the National Labor Relations Act. There are pending complaints
and charges issued against both FirstEnergy and the Duguesne Light Company
pertaining to these issues.

Enclosed is a (27) page complaint against FirstEnergy pertaining to unfair labor
practices committed by FirstEnergy which includes the unlawful implementation of their
terms and conditions of employment. This resulted in the unlawful layoff of (485)
members. Charges which are contained in this complaint date back to 1996. This
complaint was issued on April 1, 1999. (Attachment 2)

EEF




James J. McNulty
Pennsylvania Public Utility Commission
Docket No. R - 00974104

Judge Ann Aldrich of the United States District Court, Northern District of Ohio, Eastern
Division, ruled on April 6, 1999 in the Union's favor ordering FirstEnergy to arbitrate
Article XV of our 1893 Agreement which has a direct affect on the transfer of assets and
our members at the Avon Lake Plant. FirstEnergy has made themselves unavailable
until August 31, 1999 to arbitrate this issue (Attachment 3)

Additional charges have been filed against Firstiznergy with the National Labor Relations
Board dated December 28, 1998 over the negotiations pertaining to the transfer of
generation assets between FirstEnergy and Duguesne Light Company.

(Attachment 4)

Charges have also been filed against the Duquesne Light Company pertaining to their
involvement with the transfer of generation assets. (Attachment 5 & 6)

In reference to the Pennsylvania Public Utility Commissions public meeting held on
December 17, 1998, we understand that the Commission directed Duquesne to provide
(16) itemns in its divestiture plan, the [ast item being that the plan shall set forth
transitional issues and the resolution of those issues in a manner that is fair to
customers, investors, the emplayees of the Company, local communities and other
affected parties. (Attachment 7)

As indicated by the above enclosed attachments, this divestiture agreement is not fair to
the members of Local 270, but also questions the legalities of their actions. We need to
have these issues resolved before this asset transfer is completed. | hope you take the
above attachments under consideration before approving this transfer.

If you have any questions concerning this issue feel free to contact me at (216) 881-
0004.

Sincerely,

bt I Pl s

David T. Kotecki
President/Local 270
Utility Workers Union of America AFL-CIO

DTK/asq opeiu 1794

cc: H. Peter Burg (without attachments)
FirstEnergy Corporation
Certified Mail Z 196 285 340

David D. Marshall (without attachments)
Duquesne Light Company
Cenrtified Mail Z 196 285 341




@  ECEIVED @ A7erenT s

JUN 4 1393

Employees", as the case may be, onsuch date if the to rerurn to work withia the protected
period under the FMLA or such other IBVE }'1 gﬁ%’ Mot extend more than twelve
(12) weeks after the Auction Closing Date), Eﬁ‘ risdp Y and (ii) to perform the essential
functions of their job, with or without a reasonable accommodation.- :

(k)  The FE Subsidiaries are responsible for extending and continuing to extend COBRA
Continuation Coverage to all employees and former employees, and qualified beneficiaries of such
employees and former employees of the FE Subsidiaries, who become or became entitled to such
COBRA Continuation Coverage on or before the Auction Closing Date, including those for whom
the Auction Closing Date occurs during their COBRA election period.

(i) The FE Subsidiaries shall pay to each employee of such FE Subsidiaries to whom the
Winning Bidder offers employment pursuant to this Section 8.11, all unpaid salary, bonus, and
holiday compensation, workers' compensation or other compensation or employment benefits that
are payablein cash which have accrued to such employees through and including the Auction Closing
Date, at such times as provided under the terms of the applicable compensation or benefit programs.
With respect to workers compensation claims of such employees that require payments that continue
beyond the Auction Closing Date, the Winning Bidder shall be responsible for such payments. The
FE Subsidiaries shall be responsible for initiating the transfer of the claims and the associated risk
and liability to the Winning Bidder with either the Ohio or the Pennsylvania Bureau of Workers'
Compensation, as appropriate. -

(m)  The following provisions shall apply with respect to employees who are covered by
the UWUA Local 270 Collective Bargaining Agreement ("Local 270 CBA") who are employed in
positions at the FE Plant of Avon Lake or, if employed at another location, perform subsiantially all
their work in support of the FE Plant of Avon Lake "Local 270 Emplovees").

(1) Subject to Section (m)(ii) hereof, the Winning Bidder shall not be obligated
to assume the Local 270 CBA or to recognize UWUA Local 270 as the exclusive collactive
bargaining agent for Local 270 Employees unless othenwise required by federal law as a result of the
actions of the Winning Bidder. The Winning Bidder further shall not be required to make offers of
employmentto Local 270 Employees. The Winning Bidder shall inform the FE Subsidiaries of those
Local 270 Employees, if any, to whom the Winning Bidder has made offers of employment not later
than 90 days prior to the Auction Closing Date.

(11) Inthe event that, not less than fifteen (15) days prior to the date for submission
of final, binding bids in the Auction, UWUA Local 270 and the applicable FE Subsidiary modify the
Local 270 CBA, the Winning Bidder shall be required to assume such Local 270 CBA so modified
to the extent applicable to Local 270 Emplovess, provided that the Local 270 CBA as amended or
modified permits the Winning Bidder to determineits staffing level requirements and does notrequire
the Winning Bidder to offer employment 1o Local 270 Employvess in excess of such staffing level
requirsmenis; and provided further thatthe Local 270 CBA as amendad or modified does not, taken
as a whole, materially excead the provisions of the Local 140 CB4, including, without limitation, the
provisions of the Local 140 CBA withrespect to cash compensation, fringe benefits, health care, and
pension benefits, as of the date of this Agreement.
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C o _ULGZED STATES OF AMERICA _  BTTACHMEN 7
NATI LABOR RELATIONS BOARD - L
'REGION 8 °

. [ CLEVELAND ELECTRIC ILLUMINATING .
- :{ COMPANY, A SUBSIDIARY.OF CENTERIOR CASES NOS. 8-CA-2844]

| ENERGY CORPORATION - 8-CA-28878  JUN
. 8-CA-2905p
and 8- CA—29128yFB(UC ur,
S ©-8-CA-29221" - “RETA,
UTILITY WORKERS QF.AMERICA, -8-CA29346
| LocAL 270, AFL-CIO -8-CA29415
FIRSTENERGY CORP. o |
: " CASES NOS. 8-CA-29873
8-CA-29943
and, 8.CA-20056 .
S - 8-CA-30028 |
UTILITY WORKERS OF AMERICA, © . 8.CA30067
LOCAL 270; AFL-CIO
| CLEVELAND ELECTRIC ILLUMINATING | |
| COMPANY, AN OPERATING COMPANY -
‘| OF FIRSTENERGY CORP. . .- . .
S and L CASENO. .0 B.CA30210 .-

<

‘ JEi V&D

4 7999

HTY

e
v g{% 18Sicm,

UT[LITY WORKERS OF AMERICA
LOCAL 270, AFL CIO -

. ORDER CO\SOLIDATL\G CASES :
CO\ISOL[DATED CO’\IPLA[NT AI‘\D NOTICE OF HEARH\G

Unhty Workers of Amenca Local 270 AI-‘L—CIO herem called the Umon, in Cases Nos. -

8- CA 28441, 8-CA-28878, 8-CA- 2905] 8- CA 29128 8- CA-29221 8- CA-29346 and 8-CA-
- 29415 has charged that Cle»eland Electnc Illummanng Company a SUbS!dlafy of Centerior
Energy Corporation, herein called Respondent CEI, and the Union, in Cases Nos. 8-CA-29873,
8-CA-29943;, 8-CA-29956, 8—CA-36628; and 8-CA-30667 h;s charged.that FirstEnergy Corp.,

herein called Respondent FirstEnergy, and the Union, in Case No. 8-CA-30210, has charged

Respondent CEI, as an operating company of Respondent FirstEnergy, have been engaging in .




unfair {abor practices as set forth and deﬁned in the Nauonal Labor Relanons Act, 29 U, S C.§

-lﬁl et seq., herein called the Act. Based thereon and in order 10 avoid unnecessary costs or

fea . .

: -delay,-=the.:General-.Counsel 'by:-the undersigned pursuam ;.to'-,Secrion :102.33 .of the.Rules and

: -‘--Regulattons of-the National. Labor Relations Board, herexn called the Board; ORDERS that these .

cases are consohdated

- These cases having‘been‘t:onsolidated ‘the General‘Counsel by, the undersigned ‘pursuant ‘

to SCC“OH 10(b) ofthe Act'and Section 102 15 ofthe Board's Rules and Regulanons 1ssues t}us PR

Order Consohdatmg Cases, Consohdated Complamt and Notice of Heanng and’ alleges as. |

follows .,

(A) The charge in Case No 8- CA~28441 was filed by the Uruon on August 9, 1996 _

' “and a.copy was served by. mall on Respondent CEI on August 12 1996,

('B) The ‘charge’in Case’ No."8- CA-28878 was f led by the Umon on March 13

‘-.":';“1997 and A c0py was. served by rnarl on Respondent CEI on March 13, ]997

-

(C) The charge in Case No 8 CA 29051 was’ ﬁle by the Umou Biv Ma)r 21 1997

-and a cop_\, was serv ed by rnall on Respondent CEI on May 21 1997

(D) The charge in Case No 8- CA 29128 was ﬁled by_the Unrou on June 24 1997 o

and a copy-was sened b) masl on Respondent CEI on June 24 1997 _

(E) The charge in Case No 8 CA 29221 was ﬁled by the Un:on on July 30 1997
and a copy was served by. mall on Respondent CEI on July 31 1997 . '

(F) The charge tn Case No. 3- CA 29346 was f'led by the Umon on Sep!ember 24
1997, and a copy was served b) mail on ;{espondent CElon Septem’oer 25, 1997

(G) The charge in Case No. 8-CA-29415 was filed by the Umon on October 20
1997 and a copy was servcd by mall on Respondent CEI on October 20, 1997,

(H) The charge in Case Nc. 8~CA~29_373 was filed by the Union on May 4, 1998,

and a copy was served by mail on Respondent FirstEnergy on May 4, 1998.




L v Thechargen ' No. 8- CA-29943 was filed by the K ] on May 21, 1998,
and a copy’ v«as served by mall on Respondent FlrstEnerg} on May 27 1998.

e) The cha.rge ln "Case No. 8 CA-29956 was flled by. the Umon on ]une 3, 1998, R -
and a copy was served by .mail on Respondent PlrstEnergy on’ June 3, 1998 .

(K) The charge in’ Case No.-8-CA- 30028 was filed by the Umon on July 7 1998
“vand a'copy was served by matl on Respondent FustEnergy on July 8,1998,

(L) --The: charge in Case No -8-CA-30067. ,was ﬁled by t.he Umon o July 29 1998

and a copy was served by mail-on Respondent Fz.rstEnergy on July 29 ]998 |

- (M) The charge in Case No 8 CA-30210 was filed by the Umon on. September ]5
- 1998, and a copy was served by mall on Respondent CEL on September 21 1998
(A At all: tlmes matenal hereln, pnor to Novernber 7, 1997,,Cleveland Electnc

I]lummatmg Company (Respondent CEI) wasa sub51d\a1y of" Centenor Energy Corporatton, an

Annuatly, Respondent CEI “in; conducttng 1ts busmess Operattons .descnbed above and m- .
paragrephs 2(C) 2(D) 2(E) and 2(F) denves g'ross revenues in exoess of 5250 000 and annually
purchases and recelves goods \alued 1n excess, ofSSO 000 from pomts located out51de the State:'
~ of Ohio. o .-: .. :l - '-.-.-.": __:':;' | | Ph .- ]
B) At all ﬁf.ﬂ,?{ mateial heren, prior to, November 7, 1997, Oio Edson
Company, an _Ohio corpotat'tort,'was he'a_dqua'rtered in Ak}o-n., Ohio,- where lt Operated a pu_blic"
utility engaged in the generat'ton and dis"‘tribution of electn’city in Ohio and I;ennsylvania.
(C) On or about Septernber 13, 1996 Ohio Edison Co;npany, hereafter called Ohio -
Edison, and C.enterior Energy Corporation, hereaﬂet' célled Centerior, entered into an agreement

and Plan of Merger. Pursuant to the Merger Agreement, Ohio Edison and Centerior formed

FirstEnergy Corp., an Ohio corporation, which, in tumn, formed two wholly owned subsidiaries.




One Subsrdtary then merged mth Ohto Edtson, vnth OhJO Edtson contmumg 25 the sumvmg

. corporatron and the- other merged w:th Centenor \mth Centenor contmumg as the sunmng
. corporatton Aﬁer the Centenor merger, Centenor then merged w1th and into I-'trstEnergy, wrth
_-‘-Frst]-inergy contmumg as ‘the’ sumvmg corporatlon The.‘.merger.twas rconsummated - on
NOVember’i 1997

FiD) < Followmg the rnerger FtrstEnergy became a holdmg company. whtch dtrectly

held-all: the issed and- outstandmg common stock of Ohxo Edlson a.nd all the 1ssued and

.;“-u :
-

outstandmg common stock of Centenor 5 dlrect sub51d1anes whtch included Respondent CEI

Stnce t'ne merger on November 7, 1997, _Respondent_ CE_I became an'operattng company of

~Respondent FtrstEnergy

(E) At all rnatenal ttmes since. November 7 19‘97 Rmpondent FtrstEnergy and
-“Respondent CEI have been af’ﬁhated busmess enterprtses wuh corann oﬁ'cers ownersrup,. '
: sdtrectors management and supemsron, ha\e formulated and adrmnrstered a common labor _

,.‘ __',

o ,;_..-.pohcy, have shared oommon prermses and facrllttes have prowded semces for each other have -- P

smterchanged personnel thh each other and ha\e held themselves out 1 the publtc as smgle

mmgrated busmm emerpms' e e i E peF ey R

| (F) Based on 1ts operattons descrnbed abo»e in paragraph 2(A)/ (C) (D) and (E),
Respondent Fu‘stEnergy and Respondent CEL hereln also Lnown oollectwely as Respondents
constrtute a smgle 1ntegrated busmess enterprtse anda smgle employer wrthtn the meamng of the
Act.’ | |

3. (A) At all rnatenal trmes. Respondent CEI has been an employer engaged in
commerce wnthtn the meaning of Section 2(2), (6) and (7) ofthe Act. |

(B) Atall material_ times, ReSpondent.FirstEnergy has been 2n employer engaged

in commerce within the meaning of Section 2(2), (6) and(7) of the Act.




Section 2(5) of the Act

-

. 4. -Atall matenal tlme‘ Union has been a labor organaahorathm the meaning of

-
-
-

(A) At all matenal times the followmg 1ndmduals held the posmons set forth

N f"-oppomte their- respectwe ‘names ‘and "have -been superv:sors ~of Respondem :CEI .within the

s 'meamng of " Sectlon 2(11) ‘of: the ‘Act:and-agents” of Respondent CEI wu'mn the :meaning of

. .Section 2(13) ofthe Act:

.C-Zl’marles Jones -
- Lew Meyers -

James Bena

Kevin P. Murphy.

Brian Sexten-
Matt Slagle
William Bene

_ Laura Dielman -
© - Donald Casper
.. James H. Wilcox

73 Vice President
" ‘Vice President . . .

Plant Manager -

Manager Labor Relanons

‘Manager

Manager )
Supervisor, Electncal COI’]SU’UCtIOIl T
Coordinator of Human Resources

S Acting’ Supemsor Brooklyn Semcc'Center

. Manager G-eneratlon Semoe.s

(B) At all matenal times the followmg mdw:duals held the posmons set forth

opposxte théir: respectwe names and have been superwsors=of Respondents thhm the rne,arung of

Sect(on 2(1 1) ofthe Act and agents ofRespondents wnthm the mearurlg of Sectlon 2(13) o{the

'- ,' Ac_t:__ )

ER

William R. Holland

PetérlBurg -
Guy Pipitohe
C:harles Jones

Lew Meyers
Gary Benz

Tom Kayuha -

Brian Sexten
Matt Slagle
William Bene
Laura Dielman
Donald Casper

:". L

Chalrman ofBoard ChlefE\cecume :
~ Officer of PlrstEnergy T
" President and Chlemeancml Ofﬁcer
*  FirstEnergy ¢
Vice President, Fossil Generatlon, o
. FirstEnergy . h 2
Regional President, Nonheru
Vice President, Nuclear, Perty

. Senior Attorney :

Manager, Labor Reélations

Manager

Manager : :

Supervisor, Electrical Construcnm
Coordinator of Human Resources

Acting Supervisor, Brooklyn Service Center




- aman

i

. merger referred to in paragraphs 2(C) and 2(D)

(A) The followmg employees of Respondent CEI, at its northeast Ohio facrlmes

herem ca‘lled the Umt consntute a urut appropnate for the purposes of collective bargalmng

w1thm the, meanmg of Sectlon 9(b) of the Act:

A=Al operatmg wmaintenance and construction cmp!oyees buf excluding office
“clerical,. . sales. and -technical. .employees, - employees in the Civil .and
-Mechanical Engineering, Electric Engineering,. Wire Relations, -Survey and

- - -Records ::elements, .. production -and . test .engineers, load - and :trouble
‘dispatchers, *.chemists and : laboratory : ‘assistants, - Property ~Profection’
.“employees;  Electrical Inspeciors, . and . all.-supervisory-‘employees . with
.y authority to hire, promote, discharge, discipliné or.othervise effect. changes._-_z,'_ .
* in the status of employees or effectively recommend such action.” B

(B) On October 18, 1943 in Cases Nos. R-5358 to R-5367 the Uruon was centified
as the excluswe collectwe~bargammg representatwe of the Unit, R

(C) At all tlmes smce October 18 1943 based on Sechon 9(3) of the Act the
-Union ha.s been the excluswe collectwe-bargammg representative of the Umt c

(D) The “Unit. referred to above In: paragraph G(A) remamed the same aﬁer the

\

(E) Smce about October 18 1943 and at all matenal urnes the Umon has been the L

desrgnated excluswe collectwe-bargalmng reprasentatwe of the Umt and since then t.be Umon

) has’ been recogmzed as the representame by Respondem CEI Thrs recogmuon has been

embodred ‘1n stzccesswe collectwe bargammg agreements the most recent of whrch became
effective Mayl 1993 | | : . - |
(F) About February 7 1997 the Umon, by letter, pursuant to provrsrons in the
collectwe bargaining agreernent referred to above in parag,raph 6(5) gave Respondent CEI-
notice ofArtlcles in the collective bargammg agreement it wished to cbange;'__ )
(G) At various times from April 8, i9l97 to Aprtl 27,1998 'Resportae_nt CEI 2nd the

Union met for purposes of collective bargaining with respect to wages, hours and other terms and

conditions of employment of the Unit as described in paragraph 6(A). About December 19,




1997 T»t.espondent FustEnergy r'sentatives joined Respondent CE.I andeibie Union and met for

purposes of collectrve bargamlng with respect to wages, hours and other terms and condmons of

- LY

employment of the Unit as described i in paragraph 6(A) '

On May 1 1998 Respondents by Donald :Casper,“al: their. Brooklyn Service Center
threatened employees that -he,;:Donald: Casper had been: 1nstructed by Charles’ Jones that any
zsemployee: weanng ‘a-red Uruon armband would be noted and would be the first one’ termmated

(A) On -OF about August T, 1996 oontra_ry 10 tts contract referred to: in paragraph
6(E) Respondent CEI attempted to cu'cumvent llS bargammg obhgatton by reqmrmg employees o N
to attend meetmgs to develop work uruts procedure standards and productmty measures .for
electncal constmctton and mamtenanoe employees . |

(B) On of about May 2, 1997 contraty to, 1ts contract referred to m paragraph 6(E)
,Respondent CEI artempted to® c1rcumvent its: bargalmng obltgatlon by requtnng employees to
artend Jneetmgs'm May and June ]997 10 draﬁ future )ob tttles summartes and responSIbllrtres

for the supply cham ’_-' .

: -}'-{-'-; - (C) The sub_lects set forth above in paragraphs S(A) and S(B) relate to wages hours TR

l;and other terrns and oondlttons o'f employment of the Untt and are mandatory SUbjCC’tS for the

purposes ofcollectn‘e bargamtng--. ‘_ - ‘ e c o | _
(D) Respondent CEI engaged in the conduct descnbed above in paragraphs S(A)

and S(B)-thhout pnor nottce to the Uruon and wrthout aﬂ'ordmg ‘the Uruon an opportumty to

. bargam with Respondent CEI with respect to th1s conduct and the eﬂ'ects of this conduct -

9. (A) Since about August 30, 1996 the Umom by letter has requested that-

Respondent CEl furnish the Umon wnh the names of all Unit employees who serve on

Respondent CEl committees. -



@ Y
(B) The 1nforrnatton requested by the Umon, as descnbed above in paragraph 9(A)
is necessary for and rele»ant to, the. Union’s perforrnance of :ts dutres as the e\ccluswe
.co_llective-bargalning representative of the Unit. -
e (C) Smce September 30, 1996 Respondent CEI hasifailed:and refused to furnish -
" the UruOn vnth the 1nformatton requested by it as déscnibed above in paragraph 9(A).

=110 5 (A) .-'_,-‘Sl_nce'about Mar'ch'lcl;J 997; and at-various-times théreafter, m'cludmg May 14,

Jtily 29. ?hugust 18, and August 28, "1997 '*the' Union, by letters arid in.negotiatio‘ns' has 'reouested ‘

that Respondent CEI furrush the Uruon with merger m.formatton, 1nclud1ng the duty to consult )

w:th Ohro Edison, plans, drafts and stud:es relatlve to the proposed rnerger

(B) The mforrnatlon requested by the Uruon, as descn'bed above in paragraph
10{(A) s necessary for and relevarrt to, the Umon s performance of ts duttes as. the exclusrve '
: collectrve bargatmng representattve ofthe Umt | R

% ~'-"'(C) Smce about May 20 199? Respondent CEI by letter has fatled and refused to '

Pe .'-..-..,

- :'.furmsh the Umon w1th the mformatton requested by 1t as descrtbed above in paragraph IO(A)

(A) Stnce about July 74 1997 and at ‘various ttrne thereafter mcludmg August 18

‘.-- e

1997 the Umon,_by the abOVe letters and in negotlattons has requested that Respondent CEI
‘fumtsh the Unton wnh mdmdual ernployee overtime hours by departrnent‘ | |

(B) The 1nformatton requested by the- Umon, as descnbed above in paragraph_ g
11(A) is necessary for and relevant to the Union’s perforrnance of 1ts dutles as the exclustve
* collective- bargammg representatrve ofthe Unit, o -

(C) Since ‘about August 14 1997 Respondent CE[ b) letter and at negottanons _
has falled and refised to fomish the Union with the tnformatton requested by it as described
" above in paraérap'n 11(A). '

12. (A) The collective barealni_ng agreement. described above in paragraph 6(E)

provides:




' . Seniority .

Section 7.

{a) Dunng the penod from May 1 1993 rhrough [April° 30, 71997, no
< employee 'in:the:bargaining unit who has ten:or. more:years ‘of continuous
. service.and VWwho-is. desirous :of continuing employment with:the:Company.
. will bE'Iaid off for.lack of work. : .

L (b)) An “employee-with :len .or:more :years of :continuous “service who
© u'becomes surplus, .other than as a result of an employee exercmng his rights
' iunder. Section 5" of this Article; will receive no.réduction in his. hourly rate
™ “of pay.In"dddition” he will:Feceive no fuiure: .generalincreases.as:long.as °
" his rate remains above the maximum rate of the. Job classification into
which he is placed - This paragraph “will “havé *no - application to

" incapacitated employees or: employees who are. unabie or urrwdlmg fo

abjja for amrlable work,

rTra

. *Terms and Renewal
.Secnon 4,
wri]f notice is giventin accordance with Sechon 2.0r. Secnon '3 of this Amcle
wviand no-agreement has: beer“reached:on’the: changes proposed by May 4,

e EE1997 ‘(or-by May :1:1995in' the casé. of changes:in .genperal:hourly rafes, of
g '?'."]Eya}"’Arncle 1X: Secaon Y) Mihé. partres Wil ma,lehexer;; Seflort <16 reach
- “agreement-thereafter- ‘Al ‘provisions:of. this Ag’reemem Will:remain in fuil

" force'and effect rhereaﬂer-excep: that-(i) if rio agreemem "has been’ reached

by (the respective applicable date set out above) the provisions of Arncle ' .

IV.will be waived until such agreément is reached, énid (Ti) all provisions of -
this agreement. mll be without jorce or effect during any’period of
concerled fa:lure to réport jor work, cessatioh o_f work, s[oudoun .srnke
_ plcketmg, or lockout T .

S g s b -

(B) On or about October 15, 1997 Respondent CEI mformed the Umon that all ‘ '
provisions . of the collective barga;n;g\g agrgem;nt referred ‘to in p_aragraph 6(E) with the

exception of Article IV, No Stﬁkes_'or ijd:;};oot-s, referred to above in Article XV, and Article VI,

Section 7 would remain in full force and effect if its final proposal was not ac_copted. )
(C) On or about October 29, 1997 R'espondent'_CEI unilaterally extended the
collective bargaining agreement referred to in paragraph 6(E) as set forth in paragraph 12(B) to

April 30, 1998 and unilaterally eliminated Article V1. Section 7 referred to in paragraph 12(A).

v
r



(D) On or aboutgober 15 1997 Respondent CEIl notrﬁgthe Umon that if its
final proposal was not accepted by October 29 1997 1t v.ould mthdraw all its proposals and
thereaf’ter did withdraw all its proposals after October 29, 1997 | |

. (E)-:Onor: about "Novermber 21, 1997 Respondent FirsiEne rgy: adopted the posmon
- taken by Respondent CEl referred to-above in paragraphs 12(B) 12(C) and 12(D)

(F) The sub_;ects set forth above in: pa.ragraphs l?.(A) 12(B) ‘12(C) 12(D) and
'-'12(E) relate to wages hours and other terrns and oondtttons of employment of the Umt ‘and are
| mandatory subjects for the purposes ofcollectwe bargammg | ‘ ‘

c (G) ReSpondents engaged in the conduct above m parag:raphs 12(A) 12(B) 12(C)
12(D) and .12(E), mthout prior nolice to the Uruon and without, affordlng the Union an*
Coe '-'opp-ortumty to bargain '-wtth 'Respondents;'nndt{respect_fto..thts .conduct . and :the;‘eﬁ'ects ‘of this

;conduc't

13 (A) Stnoe about October 31 19'9%‘-*:'atlrfd;"'-'}'.;rlousl:tlmes;‘:thereaﬁer mciudlng:

~ - . . E
- . ., e -

mcludmg plans srudles and transrtton team znformatlon relatwe to t‘ne merger

(B) The mformatton requested by the Umon as descn‘bed above m paragraph;

- - ‘. LR

13(A) is necessary for, and relevant to, the Umons performance of its dutles as the excluswe o

collectlve ba.rgatnmg representattve of the Umt -

(C) Stnce about Janua.ry 26 1998, Respondents by letter dated January 26, 1998 .
and verbally, ha\re failed and refused to furrush the Umon wrth the 1nformat!0n requested by it as
described zbove in paragraph 13(A). |

14, (A) In or about January 1998 Respondents eliminated the surviving spouse benefit.

0



0 -t (B On or about 'ary 23, February 24 and .on Ma.rc 1998 Respondents-
. -1 .
-announced at negotlattons that they would merge the 401K plan v.rth the FxrstEnerey Sa\nngs_

Plan and the subject was non- negotlable )
©) _On or about January 23, February 24.:and on.:.March..'6;':1998-.-‘Resp'o'ndents '.

"‘u-‘announced' at‘negotiations tbat-‘they would:discontinue 'the stock. purchase:discount :plan and the

electncal discount. plan and that the subjects were non- negotlable

BN On -or-about" March 11, 1998 Respondents announced at negotratlons ‘that

Respondents Employee Assxstance Programs mcludmg long term care rrave] and accrdent,.{i;'rl'_'__ :

educational a3515tance and financial planning were non- negotlab!e ]
(E) In. or about March 1998. Respondents rmplemented a - new drug and aloohol"

policy. - A ‘ .
“(F).:The- sub_;ects set: forth above m paragraphs 14(A) through ]4(E) retate to:

""t-wages hours -and Other terms- and condttrons of employment ot‘ the Umt and are rnandatory'

NS ;sub_;ects for. the purposes of collectlve bargammg

(G) Respondents engaged in> the conduct descnbed above,_

' '~th:ough 14(E) mthout aﬁ'ordmg t'he Uruon an’ oPporturuty to bargam wrth Re5pondents wnth,

. respeCt to thts conduct and effects ofthls conduct

F ..:

15. (A) Smce about February 19 1998 and at various ttmes thereaﬂer 1nclud|ng_

-paragraphs ]4(A):' '

February 29, Ma.rch 31 and Apnl 28 1998 the Umon, by the above Ietters and in negotrauons' S

has requested that Respondents ﬁersh the Umon w1th mdmdual employee overtimé hours by
department. |

(B) The mformauon requested by the Unlon, as descrlbed above in paragraph :
15(A) is necessary for, and relevant to, the"Union’s performance of its dUtl"S as the exclusive

collecuve-bargammg representative of the Unit.

11




(C) Slnee about Febmary 29 1598, Respondents have faited and reﬁrsed to furmsh
the Union wzth the mf‘ormarron requested by it as descnbed abme in paragraph l5(A) and/or
“have provrded inaccurate mformatron | )

16 (A) Stnce ‘about February 24,1998, and at: vanous times’ thereaﬂer 1nclud1ng
“March’ 30 Apnl 9, 'and April 22,1998, by letter and i ‘in negotratrons the Union' requested that
"»Respondents - furnish the Union-with: the beneﬂt master plans and ]ZRS Form 5500"s for the'
‘ pensron and health insurance plans and the Ilfe 1nsurance plans | | S

” " (B) Since aboutIu!y6 and8 }998 the Unron by letter requested Respondents to i
furnr‘sh‘the Union W1th the Aetna and Unum contracts summary plan for Unum, ma.ster plan for
- Unum and .conver'sron plan for Unum, Aetna.and Unum bemg the Ilfe insurance carners for
, Respondents -employees _

(C) 'I'he 1nformatlon requested by the Unron :as descrlbed above in’ paragraphs

"’?vtd(A) and 16(}3) is necessary for ‘and rele\ant ito,” the Unron s performance of:ts dutles as the“

O I RP A Tt LS

=-exclus:ve collectwe-bargalmng representatlve ofthe Urut o e
. (D) Stnce about‘februar)r 24 1998 Respondents have farled and refused to ﬁmush ’
the Umon vnth the rnformatton requested by rt as descnbed above in paraéraph 16(A) we
(E) Smee about July 6, 1998 Respondents have farled and refused to furmsh the ]
.Unron wrth the mforrnatlon requested by 1t as descnbed above in paragraph IGCB)
17 (A) ln or about the ftrst week of March 1998 Respondents at theu' Peny Nuclear
Power Plant unrlaterally |mplemented a Pledge of Commitchent form.
(B) On or about March 9 1998 Respondents by. Lew Meyers at their Perr)

Nuclear Power Plant, threatened Umon representatrves who were employ ees, that they would be

terminated if they did not cooperate regarding the Pledge ofCornmltment form

12




o © . Onor a.b_ont__bz.l_. 11,1998 Respondents, at their ‘f_’_en—‘dclear Power Plant,

'unilaterally implemented and redu't_red all empioyees, under t'breat.o-f .discipline, to sign the

. .
v .- T e

. Safety Tagglng Commument

(D) “The-subjects “set forth: above n- parag;raphs l?(A) through 17(C) ‘relate to’

1 iwages, hou'rs; ;Lnd‘-other-:tenns.and"-conditions of -employment.of..the‘Unit,-and':_are mandatory

. "subjects for.the purposes of collective bargaining. :

~(E) Respondents engaged in.the: conduct descnbed abova m paragraphs l?(A)_--

through 17(C), mthout prior not:ce to the Union a.nd w:thout afFordmg the Umon an Opporrumty_',".-?i"

1o bargain with Respondents with 'respect to this conduct and the effects of _thJs oon_duct.
18. (A) At various times from March 1997 to Apnl i?,'i_998,'-Respondent'CE_I and the
-Udon‘het-for the':putposes ‘of-collective bargaining,“including'additional'representatives from

Respondent FLrstEnergy since: Deoember 15, 1997 A0T Apnl 27 1998 w1th respect 1o wages

hours and: other terms’ and condmons of: employment of. t'ne Unit,

.._-:,..

\

’ bargam colIectwely in good fanh wuh the Umon

.-_,-

(C) About May 27 1998 Respondents umlaterally, mthout reachmg agreement or-_. -

la\\.ful impasse, 1mp!ernented its last bargalmng offer made on May 18, 1998

(D) "Since on ‘or about November 1997 and contmumg thereaﬁer Respondents,_

engaged in _mndl_Jct, including, but not l:mne_d‘.to, .t_he‘alleganons s_e_:_tj,;ifortb ln_p_arag;raphs 12(E),

13, 14, 15, 16(A), 17, and 18(C); insisted that the ten-year clausejwas no longer qpernti»'e;" ’

abandoned the position and proposals -t."eken by Respondent CEl prior to the merger; rejected the

tentative agreements reached by Respondent CEI;. summarily rejected the Union’s bargaining
proposals without discussion or consideration; entered into negotiations with a predetermined

resolve that the collective bargaining agreement had to be patiemned after Ohio Edison contracts;,

P

continued to propose multi-contracts and multi-units over the Union’s objections; implemented -

13
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(B) Slnce about May 18 :1998- and contmumg thereaﬂer Respondents refused to'



.‘ 4 R . - .

an ‘offer whlch -de i‘acto preserved its’ posmon for separate {inits; set or :mposed amﬁcral
deadlmes and threats of lmplementatlon contmuatly changed proposals vﬂthout aﬂ‘ordmg the
' Umot_t an opportumty.to' understand and eveluate them; failed -to discuss -or bargain over
- rsubstélrf;tt;e issues of fproposed-contract.wl'tich substa.nti'ally ‘changed ‘from the prior agreement

referred.'t.o' 1n -paragra'.ph_é('E) -:'mcluding,‘-but not limited to: .seniority, layoff and recall,

. i-.-promations,. subcontractmg, -before -declaring :impasse in the negottatrons umlateralty changed -

beneﬁts dunng bargammg, assen:ed that "early retirement ‘and ‘severance were only oﬁ‘ered if

contract.ratlfied; informed the Umon and the membership that it would not Ccmmder any
counterprc)posals and that further bargamlng would be futile; and unlawfull) declared i 1mpasse n
. the negottatnons ' | E -

. (E) By.its*overall conduct; includ_ing'.the conduct déséribed above in”paragraphs

12(E), 13, 14,.15, 16(A), 17 13(3), 18(C), énd-_.lS(D),-ZRespon’dent§ ‘have failed and rerus'ed o

=-=‘=bargam in. good faith with the Uruon as the exc!uswe co]]ectwe—bargalmne representatwe of the

Untt as.descnbed in paragraph 6(A) LR & il < ) . ) .

| 19 (A) On or about May 7, 1998 the Umon, b_y letter requested Respondents to-"" T

bargam about potenttal layoﬂ's and t'rte ten~ye&r c!ause _
| (B) Since about May 18 1998 ‘and contmumg thereaﬁer Re:.pondents b) letter .
refused to bargam collectwely in good falth thh the Union. | -
(O On or about May 20, 1998,_ the Umon, b)'( letter',‘ 'requested Reébende:n_ts'to
bargain about r)otentiat leyoffs. ' C ‘
(D) The colle_ctive barg:a":rt;ing agreement described’ above ‘in paragraph 6(E)

provides:

14
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ARTICLEVI v et |
Scmonty ‘

Sectlon 6

(a) The Cornparw wzll give one ‘week’s iotice-or one week s pa; of fony N

(40) hours in lieu of notice to.an efployeé being laid off An employee..

intending 1o-resign will give the Company one week's notice.” The Compeany

“will notify ‘the Union at least two weeks in advance:of any proposed layoffs -

. and gfford the. Union  an’ opportunity to d1scuss the matter fully v.u‘h the
COmpcmy : .

() If ‘it sbecomes :necessary 1o reduce” ‘the - workmg Jorce in _any _]Ob
class:ﬁcanon rea‘ucnon.s sha!l be made m rhe foIlawmg manner

Y

Sta:rhng with-the Job clamﬁcahon in w}uch ‘the’ .m‘rplus -exists, the .

surpius employees will be determined on the basis: oj those having.the least
occupational group seniority. . The surplus emp!oyee oF. empfoyee.s in the

order of their -occupational -group. Jemorz.‘y will ﬁr.sl be “given :the

. opportunity of exercising ary rights they may have: underAmcIe VI, Secnon

4. If no such rights exist, or the employee declines 10 exercise ‘such rzghts '

then he shall be given the opportunity of displacing any employee'in a job

- of Jower classification provided he has greater occupational group seniority -

‘than the ‘employee -being displaced -in - the :Iower -job :classification -and

. provided he is‘quali ified ‘and capable’ of perj’ommg the: work Employees _

»who .aredisplaced: from :their:jobs’ i this: S Process will be .given the -
: ‘:-‘?'opportumt_‘y of displdcing: employees in‘lower: job: cIass:ﬁcatlons in‘the same’

‘manner.* Employees who ‘are :so; trarLgFerred or.demoted (buf not laid off)

; irz:,shali retam ihetr .semonly m Thezr former jO

of eh}floyees of Tower clas.nﬁcanon ; i

An emplo,x ee v.}:o is wrab!e to drsplace any other emplo;ee in hzs !me of

promotion and is thereby .s‘mplus in the lowest job classifi catiori in“thal ' ..

;c[assrﬁcanon anid. be_enmled;: ey

occupational group will be given the: opporlumgz based on hrs Continugis -

service seniority, to d:splace a probaﬂonaof employee ina star!mg _;ob for

which he can, qualify. or. the’ emplayee With the least con!m-uous service .
semoruy in a starling job’ ‘which the &urplus employee is. quahﬁed and - .
capable of pe:j’onnmg, before “he is laid [ off. Regular employees who are so -
rmny‘erred or Jaid off shall retain fhe:r “seniority in their former Job.

classification jor a penod of two {2) yéars from the date of layoff and shall
be entitled to fill any subsegiient vacancies in such job classification iri the

inverse order of their layoﬁ without regard to the seniority of employees of

lower classifications, if any. .On a subsequent increase of such working.
Jorce within a period of two (2) years, employees will be called back to
work in the inverse order of their layoff, if available, and able and qualified
10 return to work, before new employees are added from other departments
or from outside the Company. :

S



In order 1o avoid unfaimess r):almay exist in any umisual or special
case, the layoff and rehiring procedure” of this section may be varzed by :
agreement bem ee the Uman and the Compan) '

*
- . 4 a

’ (E) The umlaterally 1mp)emented contract refen'ed to in paragraph 18(C) prowdes: )

ARTICLEIV
O Seniority

Section 1.
“Seniority”..as .used . herein Jis defined as the status accruing ‘to an

. - remployee .through- length of .service . which’: enht!es him' to ‘promotions,

- : layoffs, .recalls . and : choice .of . vacation .time _as.- hereinafter ° ~provided.-

“Location” as wused herein lsdeﬁned as elfker the AvonLake’Power Plant, ... . -
.. . the Ashtabula Power Plant, the Lakeshore Powér Plant, the Eastlake Power = = ;
" Plant, the Perry Nuclear FPower Plant, all areas within the Northern’

Region, all areas within the Eastern Regton Ashtabula Service Center-and
... . Main Avenue C'u.s'fomer Center, Trm'elmgMamfenance or z’he .Poxer P!am
-'Suppoﬂ Cen!er asqppropnaie e
o e o
('b) "Locarron Semonfy 15, r}ze Ieng'lh of semce ol a pan‘zcular Iocanon
-~ while holding:a: bargammg unit position. ; For: trm:smon purpases onMay’
4. 1998..Local:.Seniority.,shall . equal- Campany Semonty ?hereaﬂer
<2 Locdtion Semonty shall accrue:inaccordeance; with the first ;enience cy" th:s‘." P
.}'i,sﬂbparagraph = -For,;pz{rpases of computmg_ Locauon “Seni

Secnons e ~ : o
(@) ; When a decrease m rhe mrmber of empIO}ees i a gnen _]ob 15
necessary, ‘the, swplus emplo;ee or emplo;ee.s in that _)ob With': “the’ Ieast_

* Location’ Seniority shall. be first. re!eased ﬁ'om ‘the job” cmd dffered
emplq;ment in' the next Iower rjob in the samie promonon line, prowded that |
his Location Semomjy is greater than that of any. employees in the lower
job, and this process shall bé conhnued until the hecessary m:mber of
emp!o,pees have been laid off err}zer because they are .mrphrs are not
qualified or have rejected the Jjob of JObS offered. "When an emplo_}ee has
gone down lhrough his own Ime of promotion he shall be'laid off, unless he
has at least eighteen (18) months* Location Seniority, in whzch case he shall -

- be oﬂ‘ered employment in the lowest available job in any other line of -
promotion for which he has sufficient Location Seniority and qualifications,
and which job is held by an employee with less Location Seniority. The
displaced person shall in turm have Location Seniority rights over -
emplayees in lower jobs in the same promotion line, as above sel forth. =
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(b) An employee en (J 0) or more_years of contim ice with..
.the’ Comipany who would be -laid ;off by . application . qf
. paragraph,“shall not be laid off but shall be offereda. bargammg unit job
Jor which he is qualified  This commitment will not reqmre the Company to
“create a new job.. The Company will ﬁrsr oﬁer Such a job.in the employee's

" :Location. +iIf no .such job is available in -the:employee’s:Location, the

IS Company will :offer.the employee a job in the same job:classification or if

::.no such job is-available a job.for which he is qualified.in another Location

o The; :Company will use.its best-efforts 1o place the. employee in a Location .

: whichwill.not require him 10°-move his residence... The job offered will be

»: vsuchsthat s the semployee’s ; p!acemem in ‘that. job :will inot displace an

-..employee in-the same Location who.at.the time of transfer. has ten’ (10) or
© ““more years of continuous service; ‘with“theCompany-and:will.not-displace
an emplayee’ in another Location - with. more thar five (5) years af

. continuous service with the Comparny. If the employee-refuses that job

offered him he will be laid off and his right to be recalled will not affected

by such refusal. Any employee duplaced through ‘the application of this
Section 8.b shall be considered as a surplus employeein that job:and the -
procedure set forth - in Section -8.a “of this Article” shaII ‘then -become
-applicable. .- The .employee -with at - least ‘ten -(10) “years .of :service : who

.. aceepts ajob pursuant lo the Ierms of this Section shall ot have his hourly

‘rate:of pay reduced,” but shall réceive.no fufure general wageincreases
“unless and witil his rate js equal 10.the racximum rate for the ]Ob in wh:ch
vheisso placed : :

t.,,;

e “1’7115 Secnon shall have :no- appl:canon *to mcapac;ta!ed emp!oyees or-'- Rt
empIchees who.are unable ‘or-imsilling . to:qualify foravailable work:and ;5 i3 i
: '--"‘-“does Not preclude sepcrranon from ‘the:Compenyy for.reasons- othemha'n dack =0 AR

of”uork “or- demonon n accordcmce wn’h aPPltcabIe praws:ons‘of ithis -+ A e s e

Agreemenr ™ _ .'Q .—, - ,_..- "

preceding -

[y '|‘-$. -

(F) On or about May 27 1998 Respondents nouﬁed cenam employees 1nclud|ng,' .

: but not llmlted to the followmg named employees that they would be laid oﬁ“ from thelr_ |

respectwe jObS and dld ]ay t‘nem oﬂ' from thelr _]ObS commencmg on or about May 27

Denise M. Acnemo
Paul Albnght
Annerte Anderson
Kenneth R. Auble, Jr.

Simon M.-Bajaksouzia.n.

Murphy Ball, Jr.
Gary S. Barsan
Roy C. Bean
Albert G. Bellis -
Rocco Bevilacqua
Terry L. Bitunger
Jeff F. Bordonaro
Theodore Boyd -

Wa.rrch Agce .
" Timothy F. Alder -

Wayne L. Anderson
. Donald E. Ayers <
.Michael C. Baker -

David W. Ballash
Thomas C, Basic
David J. Beeman
Allen ). Bennett -
Richard J. Biagiola
Roy L. Bobbitt

Mark A. Bordonaro -
Michael A. Boyle

RusselIO Axtkcu oo

-Rosemary Alexander

Toblas Armstrong . .
Michael A. Azzarello

Charles E. Baldwin
LawTtence K. Barrett:
John G Bass, Jr. .
Rudy A. Began
Andrew R. Beno -

Howard E. Billups, Jr.

.Gary L. Boettcher
Stephen P. Boryk
Antonio B. Brooks. .
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: _Dona]dE A.Ibertone
" Ronald P. Alinen

Edwin Arocho
Robert L. Bacho
Vanessa D, Ball Tyus
George R. Barsan
Daniel Baston
Robert E. Bell, §r.
Gregory D. Beursken
William J. Billy, Jr.
Jerome V. Bonceella
Clare L. Bottorff
John A. Brown



-.. .Dale E. Greeowell

4

"

" Thomas A. Jansen

Thomas P. Brunecz’

*  Howard F. Camipbell "

Michael W. Carson
Karl A. Cimorelli
Bryan A. Cole
Jerry S. Counts

Edward G, Cumumins ...
. Mark E. Decress . .
-~ Alan L.:Diéffenbacher.
.. Kevin M. Dirling .-
" Charles H: Do“dv
-Roman §. Drozd

Gregory F. Dydo
Brian K. Everett
Curt A, Farrell

Brian F. Fitzgerald
Donald J. Fousek
Douglas S. Fuke | .
Anthony J; Gamiere

‘Ronald D_'Garrison | _

James R. thker
Robert J..Gorentz

Gregory E. Griffiths

.Randall J. Harman -

. .George J. Henry, Jr.
i James M Hinojosa

. "“-Robert AzHooven. ..
: A..'-'..Marga.ret Houston -

Joseph J.-lacano -

Neal Johnson

Paul E. Kasgeh'_c -
Forrest K. Kepn&dy .
Claude J. Kindle .- .
Robert P. Kogut
Donald C. Kraus
Gregory Krejel -

Mark A. Kurdas

Martin A. Langer

. David Leyva

Stephen A, Lochmueller
David J. Lorince
John R. Lyons

Jerry Mannella

Mario A. Martinez
Martin Mazie
Kenneth J. McKay
Richard S. McDonald
Frank S. Menrdlik
Roger W. Miller, Sr.
John H. Molnar
Randy L. Morris

" Catherine’A. Burda
~ James C.'Campbell
“Thomas H:Chabola - -

John J. Cirelly- -
Ford 1. Cole - )
William A. Craig
Jerry E. Demron
Scott Del Pizzo.

Alfred E, Frazier )
James R. Funderwhite

K Douglas L. Garcia

Nicola Gla.ncola

- Joseph M. Godl '
:Daniel R. Gorey, o

Brian Gresnwood .

.. Ronald M.-'Gruc'qiﬁg '
* - William R Harwood .

Thomas P. Heppler

. Albert P Hoch -
. Kimberly S:Hope
- Donald R -Hricko . -
vy Joseph Pl lglai 7 L

"..C.DJanz ‘L.
Wilbert Johnson
* Joseph ., Kastzllec _
-Dale ). Késtan,
‘DanielI. King '~

Gregory Koman :

* . -Robert E. Kraus

Richard J. Krstyen, Ir.

" Kenneth F. Xushoer -~ -

Mark R. LeCappelain
Charles J. Lillis, Jr. .
John C. Lombardy
Eugene L: I.m!e\
Eugene E. Macke_\
Harold Martin

Dale E. Masiker !
Charles D. McCall
Charles P. McQueen
Gerald T. McFaul. Jr,
David F. Merde
Bryan S. Mindek
Thomas Molnar.

Eugeae D. Morrison, Jr.

. PaulM Criley. -

.roiSteve Ls Honon

- Edward V. Bums
Cyms].. Carpenter *
Brian N. Chabot .
.Larry M. Cloonan.
"Marc B. Comar -

. Lammy M. Daws
Martheu Dezelan

. ~John F. Digiandomenico . Mark G. Diperna
.-LouisJ. Dolsak .
-« .Doublas A Drake .. .
.-."Roberto B. Dubreuil -
“Terry M. Egen -
- Karl F. Eykyn
" Judson C. Fell
Matthew Fort, Ir. -

."Robert Dom.achowslu- .

. Christopher A, Dreaski "
2.Dennis J, Dudas
_Dan')lS -Elom
" Stéven L. Eyring
Robert R. Fenton -
Steven C. Foster

~ Loyal A. Freeman -

. Scott W, Funukawa

. Michae] W Garnett -,

Done.'ld G. G1ermann
. RobertJ. Golias
Johe M, Gmham
Brian L: Gfiffith

. I\«hc_ha.cl ,Guc:a.rdo ,
s:'Dean A: Hclkowsk.l
..G. Edward Heyv. orth
Vemon Hollins -

3 Michaél J: Hn:uak
'-_Z_Nestor WiJakimy 2
.. Damell Johnson
" Charles M. Johnston
_ Ronnie D. Keene -
Douglas W. Kiesel -
““Douglas' A’ Kirk™ ~
David J. Kowall
“Walter F. Krauss, Jr,
Damien J. Kruzel.
_ Marticg P. Lehman -
"“Timothy A. Lillis <
Richard H. Longden
-Gregony Lowe
Robert C. Ma]mk\ =
Mark A. Martn .
Philip D. Mathieu .
Thomas McCormick
Kelly K. McCloskey
Ronald L. Melaragno
John E. Miklos ™ .
Bruce B. Miichell
William W. Monroe

" Melvin M. Motley

) ‘-Ro;,"J: Bushneli - |

Gene W. Carpenter

- -Reginald Childs
- - ‘Ronald L. Coates
. ..Joszph C. Coughlin -
... “Eri¢ ). Cromwell’ B
. Leon Davis
-.Joha N. Dickson
-.James T. Dipen, Jr.

James W. Donelan
David J. Dreslinski

Richard R Dudas
John D. Ertle” -
““Richard C, Faﬂckmg R

Jay F. Fine -

Douglas W. Foulkes - |
_.David-A._ Fritz
Ivan Gabriel -

- Paul C. Garriga -

3 - .Rocald J. Gierinann
. Hugh A. Goodale -
) .;.Ca.er Gran.

-Carol F: Griffith -

_',:Ja.mcx Haase

-.’;David,G: Heoderson

:“Todd R. Hinkle

3 _sﬁdwm’d J-Holstein
+:Joshua'R.:Houghtaling

Daniel A: ‘Hughes

William H. Krava ~
Charles A. Kupcik

“* Gregory A:-Landi - -

Steven M. Letterle
Darryl Lindemann |

- Thomas P. Lopar

James E. Lustik -
Anhony Maloy
Stephen C. Martin
Carmen A. Martzo
Edward N. McDonald
David N. McDonzald

. Philip J. Melj

Craig C. Miller
Joszph M. Mlakar

Mario Montemarano
"Gregory R. Mott

RobenS Jansen g T
- v]\.,en L Johnson, I .
j....MarLS Johnston ... -
" Darrell W, KeII\ .
;Rolland S. Xihn -
" "Randall 8. Kline
- Paul J. Kowalsick

e S



- ..JohnF, ‘Toth o ViFrede
- ~Joséph M. Tu.mer L) chE
) Gordon A. Voﬁech -

. Thotnas A. Mowcl

Douglas A. Nena.dowch.

"Robert L. Novak
John Obranovich
Russell A. Olson -
James C. Om, Jr.
.Romeo V. Patterson; .Ir

James J. Perry
- Raymond §. Peteritis
John R. Pollock.
James Heary Pall”
2Judy A'Reed -
Edward J-Revay -
.~-Elauter Rivera - -+ =
Jeffrey-A:Rocco .. -
Lewis D. Ross
Joseph W. Ruffin
James P. Ryan
Julio Santiago
James Scott
" George M. Seigman
Scott A. Shebestak™
~Robert T. Simmons
.. Douglas E. Smith
~-Donald H. Spence -
:Charles J.-Sprosty, Ir.

: .z Richard H. Stonitsch ..
Lt Gordon'A: S\\an, Je.
“*\Wiliam'F. Taﬁ

iMichael J. Tem oord- .

Mark A. Vendetti
David W. Wagner
“Jerry L. Walker
‘Ganv A. Ward.
Robert F. Wenning, 1T
Eddie S Williams, Jr.
Max G. Wilson
Max C. Wolford
Walter 0. Worley -
Bret A Zak .
Eme:;t A. Zsebik .

. Glon
Sallie
" Scott A Novotny .
Richard G, Olah ]

urdock

"™ Jerry L. Orf

..Shawn'M. Osbome
. Marilyn E. Payne
Kenneth L. Perry
‘- Dale R Pinney, It

-~Gary L, Poole -

w7 ’Richard F.,Radovanic :
. ‘Robert J. Reed -7 ;-

“.Robert A-Rexroad -

y -.,-.-,;_christopher-C.'RObﬁl'_tS

::Cyuthia L. Rogers _
* Nelson D. Rowan

ewson -

. Ramon L:Perez . -
“William ) Perusek -
* 0. 2~ Thomas C: Pinta .-+
- "Patrick C, Power %%
‘.-.-'Nick A.-:Ranal]o;‘lr. E

i alter Co Robmson “e

John F, Rumancik: -

Lori J. Rys _
Bruce Schiffbauer

-Bobbie R. Scagmm .

Terrance J. Scith
.Brian B. Shuss -

L Willie L.-Simmgas
.’Brian E. Soede -
‘ .="'-..=JM.ichazl C.-Spencer

= Charlés ] -Steenstra - -
:..John C. Stinger

";.-_.‘-; Harry RTabor, Jr: -
-, . Deborah Takah .

John W. Waid *

Michae] J. Walker .. )

John A. Ward .
“-Kenneth L: Wcssolek
Esper Wialliams
‘Richard W, Winiski ~
Steve Woods .
Jeffrey S. Womiak
-Martin A. Zart,

] .'.fEmesl Tuﬁs e
R I -'"'I-'ra.nk‘=\V.'"yEfCh3;7 L.

John Musacchio
“Gerald F. Niznik =
 Warren K. Novotny
Léonard W. -Olasky, Jr.
* *George A: Orlando. Jr.”
Ronald W. Park

+:Robert CReiser.. v .=
--Mickey E. Rc;no!ds

~Vincent Rohm -
" Thomas P. Romxk
‘Emil J. Runt- ‘
Richard Sanchez
- Gary E. Schor

" Andréew G Scbok
Kevin Sepik %"+ ¥
‘Anthony N. Slgnorelh
.= David L.:Simpson . &
-+Steven'L’ Sparks - ™
::Michael T; Spmoer
i David K Stenroos .. .-
A Kim-M. Su.mmcn dle'
=3 a:L LiTabor . ==
|ctor Al Takda
‘Dezn A T lb‘bs

‘Lee G. Vollman .
Richard M. Wa]cher
Noel A. Walker
Joseph G. Watson - .

" "Gary A. Westerhold "
. - James H. Williams -,

‘Diana]. Wiser = .

. Charles C: Wood\\orih
Frank W. Zabudske - -
Steven J. Zb§n _

.. :Jason A. Parmish

nald E. Nemec
uglas Nolan
" Leonard O'Dell, Jt.
."James L. Oliverio
Kenny Orozco - -

-“Vincent Peric

:Donald J. Pesta™ *

= Garv.R-Plungas -.
..sJoscph A. Pridemore
~:Christopber J. Reardon

:iRavrnondJ Ressler. -
~«Mitchélt R. Ribis - -
AngeloL Rocco™ . .. -
~:Jesus Rosalez 1
»‘Rabert R’ Ruck o
~Dale M. Russa - "'f':'" I

‘Michael J. Sanders o

Danny W.-Scolaro * - -
i John L.-Sedlak |

~:Steve A’ Sferra

~.Gany L: Sl_m_ons

% Rebert Sintic’; .

Robert M. /Spélich’ -
Harland L: Spnn]dc

= Lee. ‘A’ Stewart, Ir.
= Tony M. Sutyak .
- Matthevy Tabor, Jr. .

JonathanS.Taylor. . .
Chitles RETilburg =0,

Samiel S; Turtino -

- Gene P Vasiloff -

“ Gregory J. Volpe
“#Frank'R.“Waldman : .
“Thomas V. Wallace Lo
-David E. Wells

- Melvin'Whitley
_ Wiley P. Williams

Raymond A. Wodzisz =
David L. Wood\'.onh, Jr
Jarnes A7 Zasbst ::

Timothy T. Zrubek

'(G) On or about May 27, 1998, Respondents notified certain employees, incliding, -

but not limited to, the following named employees that .they’ would be laid off from their

- respective jobs, and did lay them off from their jobs on or 2bout May 27 th:oﬁgh June 10, 1998,
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but subsequently, pnor to Janua:y 30 1999 recalled them to posmons of employment Lo

- -

umlaterally, wuthout bargalnmg wnth the Umon

Jared Alvarez thk) C. Bamett ‘-..'Jason M.Bean. . ...lauraA Becsrra

Robeart A. Bosiacki . Roebyn E. Bruson - Glendon J. Bumham . ... Thomas R. Clingerman
:Thomas P. Cook . i Anthony Costanzo - 'Douglas E. Cunningham - Stanley F. David -
- David A, Dought) -+ ..Raymond Douglas Eric L. Earskine. - David W. Evans
Chuck E. Fidler . --.Dennis W, Flack - Kevin M. Flynt .~ Christopher R. Frednks
- Gregory E. Grubb . . | Reginald L. Hamilton Gary P. Hasselbach . - Daniel L..Henningan
- Gamck A. Hietala  ""‘Thomas L. Hill - - .. ..";Willaim M.Holtz .. - Robert S. Hoose - -
~Erik Howard . ..Gleo A. Hulvalchick” -~ 7 ‘Mark L. Inman - GeorgeF Jackson -
. Mark A Jeglie .. .. - - Richard Kaliveda . - '.._Jemame Keanedy . :.‘Kenneth P, Kosarko-
David Kruzel . TemyW.lasham  Delbert B.Laskowski .~ Richard S. Malnar & . .
John C. McDermott  Joseph D, Miklavic - Robert C. Miller . -~ .Patrick A. Minor. 3= £7.%
Thomas A, Munz .George P, Nagle, Ir James M. Neary * AvaNewton - '
Timothy O'Loughlin™  WilliamH.Pascol: = - . Bryan C. Phelps -~ - Thomas M. Poje
" James M. Rastall .~ James T. Rearick. Lawrence Roberts, Jr " Donald Robinson - : :
Elizabéth Rullen - .~ Frank A. Ruolo, Jr ‘Robert Sackett _' . George W. Schoepe, I_ll cel
. Rajko'R.Senica -..  .Greg'A. Senskey" ':Demck Spivey .- a TomD. Stit .= . -
‘Michael R. Straka ~ - . Daniel F. Straky .. .. """ Daniel J. Tanno James] Tanno L
: .Bruce Was‘omgton IR BruceWashmgton, Jr Aaron Wllhams L

(H) Respondents engaged in the conduct descnbed above in paragraphs 19(F) and -

. T19(G) because the named employ ees ofRespondents Jomed and a551sted the Umon and engaged e

de:.tructwe to the nghts guaranteed employees by Sectlon 7 of the Act :

(J) The subjects set fort‘n above in paragraphs 19(A) 19(C) 19(D) 19(E.) 19(}').7"

: and 19(G) relate to Wages hours and other terms and condltlons of employment of the Urut and '

RN

are mandatory subjects for the purposes of collecttve bargammg ; _
(K) Respondents engaged in the conduct descnbed a'ooye in paragraphs 19(A)“:-:
19(C), 19(D), 19(E), 19(F) and 19(G) w1thout pnor nouce to the Union and without affordmg the
Union an opportunity to bargain with Respondents with respect to this conduct and the effects of |
this conduct. |
20. (A) The. collective; bargaining agreement described above in paragraph 6(E)

provides: .

20
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CARTICLEXI - . @
WorhngCondmons S

. _Secnon 10. : .
For the duration of this agreemem the Compan)« does ot m!end fo
expand its .present practices mfh respecf to ‘the :employment of .outside
“vicontractors.and will continue e_ﬁ'orls ‘to minimize . the-employment of outsiae
“icontractors'to perform work ordinarily and cuslomanly done by itsregular.. ..
emplq}ees '

H owever,i where specific;jobs, ordman{y and customanb» done. by regular .
o emp!oyees arerequired 10 be done within a specified time,.and the work.
cannot ~be “done by the “regular employees -in : the :time ~required :for
i ‘completion; the Company will notify: thé Union: of such outszde contractor :
work ona nmefy basis, as conditions permit. : -

- Further, the Company agrees it wiH not emplojz otitside contractors when
: the employment of such outside contractors would: result .in .and :directly -
relates to the layoff demotion or reduction of - hors: below the sratu!ory'_
sfrazght time work week of its reguIar employees o

(B) The umlatcrally lmplemented corxtract rcferred to in: paragraph 18(C) prowdes :

Artlcle XII
'::.Worl\lng.Condltlon_s B
‘.Sectlon 6 : - : .
FEltisithe “iritention: of the>Compeny 16; stajj’ for normal nmmng operarzons_n,;‘;ff' .
Land imdinteriance: asvdefined;and: determined :front - ime 16" nme By ithé
-Company in accordance with Article Il ‘and. Iherefore lhe Company. o
" reseives the right to contract v,ork relarecHo “peak periods, Stch ds otifages, : .
- overhauls or specialty work not ordinarily and customarily performed ona
- day-to-day - basis durmg such periods of narma! m)mmg operatrons and
maintenance, work required to be done within a specified time Yohen ‘such " -
Jjobs camol_be done by the regular employees because of volume “of work,
as well as work ‘that “is .nol " core “‘to mormal running - operahons or'_ B
maintenance.” Somte examp!es include, but are not hmuea’ fo, tree mmmmg,‘; e
custodial work, ‘vehicle washing, snow -removal, pamtmg Vlawn care,
building maintenance, mobile equipment maintenance, plant cleaning,
.elevator repair, HYAC maintenance, underground trenching and duct
installation, and other work of a similar nature as determmed by the
Compan) from time fo time. -

(C) Since on or about May 27, 1998, 2nd contipuin:g to date, Respondents have
subcontracted the following work which is work performed by employees, including those on lay

off, in the unit referred to in paragraph 6(A):
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Ay

‘ Machmmg and makmgparts and assemblles . _ . :

. . . ; et o v
‘e ' . - ARV £ L

' Performmg 1nsu1atron and refactory worl-g by msta]hng, removmg and repairing both

R Repamng, _and/or replacmg, resettmg, testmg, swnchgear devrces and relays _

. . - . . co
f
. - T a .. .

Semi-skilled and skilled repaLr work on condensers turbines, boilers, fans, atr

compressors, pumps, and auxiliary’ equrpment :molvmsz weldmg, sheet metal work,
plpe-ﬁttmg and machme shop work. :

Repalr and/or replacmg, alrgmng, balancmg ofrotatmg equ1pmenl

: _Performmg code and non-code welding, oxyacetylene bunmg layout and fabncauon‘
..-of parts, maintenance to piping.

.Removmg, and/or . repairing, .. and/or __installing bcnler tubes ‘repairing  boiler
:._accessones aux.lhary equlpment and valves ' C

hazardous and non-ha.zardous 1nsulatron

~ Setting up nggmg, tackle biockmg, scaﬁ'oldmg, ladders movmg heavy parts -and

equnpment

: Repamng, andfor replacmg motors assocrated eqmpmecrt, and rewmng

; 'Repamng of: ductworl-g prempltators hangers borler feed pumps feedwater heaters -
-and dlaph.ragms .

N

.-._.Repamng and/or; replacmg coal and ash handhng equlpment .nuva feeders flurdmng'
_ systems and rallroad repalrs o WE Lot

e

underground tank removal and road repalrs y g — -

Repalnng, and/or replacmg, and/or Installlng, .svdmg, ﬂas‘rung, gutters dovmspouts L
trench drains, glass and wmdows doors overhead doors water lines, plumbing,
spnnkler Systems, handralls ‘ fence” repajtrs : sewers "manholes, and general
constructron o T '

Repalrrng, a.nd!or replacing, and/or . install'ing;, oo'riduit,'. lighti_r\g, ~p'erform~ing
maintenance on elevators, and overhead cranes. '

Inspection and troubleshooting equipment.
Performing sandblasting and guniting.‘-

Instaliing, and/or repairing, and!or replacing con»eyor beIts sootblowers chutes,
pumps, strainers, and scales. :

~
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Lt .Performmg mamtena.an_d;r_epai_rs to _locontotiyee,‘ towmot.trucks, vans, cars,

and other. eqmpment

.-

- -and snowremoval
+ »‘-'D-agnosttc testmg, pole reinforcement, ﬂagglng a‘nd safetyman dutles o

(D) The SUbjEC{S .set forth above in paragraphs 20(A),: 20{8) and 20(C) relate to
':".wages hours,: and other -terms: and condtttons of- employment of the- Umt andare: mandatory

Subj ects for the purposes of collectwe bargatmng

(E) Respondents engaged in t.he conduct descnbed above in paragraph 20(C)'f_

without prior notice to the Umon and thhout aﬁ“ordmg the Umon an opportun.tty to bargatn w1th

Respondent with respect to this conduct and the effects of. tlus conduct

('F) As part ofthe remedy for the unfatr labor practloes a]leged above 1n paragraphs
- 20(B) and 20(C) the General Counsel seeks an: Order requmng Recpondents to reinstitute its

- aillegallys subcontracted work ‘as it extsted pnor to. May 27 1998 consnstent w1th the collectne_'

--‘-.r

:*'z‘rbargatntng agreement referred to above in paragraph G(E) The General Counsel further seeks g

.
."

o other rehet' as may be appropnate to rernedy the unfatr labor practtoes alleged

e - ..e..-l. .- ,.-. .A el . K

(A) Stnce about June 11 1998 and at vartous Umes thereaﬂer mcludmg July 8 '-'- -:

1998 the VUmon b) letter has requested Respondents to furmsh tt wnth subcontractma' '

.

mformatlon regardlng oertam enterpnses tncludtng Valley Systems and Servall Semce

Company o L‘

(B) The mformation requested by the Umon, as descnbed above in paragraph"

21(A) is necessaty for, and relevant t6; the Umon s performance of its dutles as the exclusive
collectne bargatnmg representative of the Unit.
(C) Smce about July 2, 1998 ReSpondents by letter, have fatled and refused to

furnish the Union with the information requested by it as described above in paragraph 21(A).

23

+ -'Performmg plant ¢lean- -up, su‘bstatton clean-up, housekeep:ng,, jamtonal landscapmg,



‘®* e

' 22 (A) In‘or about July 1998 Respondents urulaterally changed theu' lea»e of absence

. pol:cy regardmg employees holdmg umon oﬁ]ce specrﬁcally Presrdent Davrd Koteck.l and Vice

-
LY

: "-Presrdent Robert .. Chet wrth reSpect to their: pensron and ‘health: coverages prescnptlon drug

coverage dental coverage and life insurance.

(B) Respondents engaged in “the conduct described- -above in. paragraph 22(A)

..~ becauserthe above- named employees of’ Respondents formed Jomed -and assrsted the Umon and

engaged m concerted actmttes and to drscourage employees ﬁ"om engagmg in these actwmes -

r

._‘

(C) The subjects set forth above in paragraph 22(A) re]ate to wages hours and
ther tenns and condrtmns of employment of the Umt and are mandatory SUbJGC'ES for’ the

purposes of collectwe bargamlng

(D) Respondents engaged fin the conduct descnbed above :n paragraph 22(A)

e wrthout pnor notlce to the Umon and mthout aﬁ‘ordmg the Umon a.n opportumty to bargam wrth

T ':ReSpondents wrth respect to thrs conduct and the effects of tl’us conduct

.—l -__:'{'..:- -s--~’¢ -----'-_' __- _-. e

: _wlth mformauon regardlng Fr.rstEnergy Nuclear Operatmg Company _i(FENOC) mcludmg i

. .- -
".-'f'. ooy
i L e -

studres dlscussmns and plans re’!atwe to_FENOC’s 1mpact on the Urut

(B) The mformahon requested by the Umon as descnbed above in paraaraph Lo

23(A) ts necessary for and relevant to the Umon s performance ofrts dutres as the excluswe. .

collectwe-bargammg representanve of the umt

(C) Smce about Ju!y 15 1998 Respondents by Ietters have farled and re{used to -

‘5

furrush the Umon mth the 1nformation requested by it as descnbed above in paragraph 23(A).
24. (A) In.or about mid-July 1998, .Respondents, at various locanons, umlaterally

implemented and solicited einployee location preference forms from employees in the Unit.

24
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23 (A) Smce July 6 1998 the Umon, by letter has requested Respondents to furrush 1t::. S
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(B) The subJect se‘th above in paragraph 24(A) relate'wages ‘hours, and -

.other terms.-and condmons of employrnent of the Unit . and are ; mandatory subjects for the -

. . . Iy
E_: et ; <t .

.Ipurposes of collectwe bargarntng e

(C) Respondents engaged in the conduct : describéd..above: in® Paragraph 24(A)

----:v.:thout pnor notrce to the Umon and without affording the Union an’ opponumty to bargain wnh

" '-'Respondents withrespect to this conduct and the effects of this conduct.

-25; {A) “By-the conduct described above in paragraphs 7 though 24 Respondent CEI .;
_has been interfering with, restrarmng, and coercing employees in- the exercise- of the nght—s":""-;‘_ﬁ"'—:"-
guaranteed in Sectrort 7 of’the Actin wolatron of‘Sectron 8(a)(1) of the Act
. (B) .-By’ the conduct descrtbed above in paragraphs 7 12 through 24, Respondent

' :Fu'stEnergy has been mterfenng wrth, restratrung,, and eoercmg employees in the exercrse of the |

" ."nghts guaranteed in'Section.7 ofthe Actin, vrolatron ofSectlon 8(a)(1) ofthe Act

26 (A) By the conduct descnbed above in; paragraphs 19(1-') 19(G) 19(H) 19(1) "

%.-_zv(A) and 22(B) Respondent CEI has been d:scnmtnattng in; regard 10; . :hue or; tenure or:

~ =,

~terms or, condrtrons of emptoyment of 1ts emponees thereby dlscouragmg membershtp ina labor-:_
organtzatron in wolatlon of Sectton S(a)(l) and (3) of the Ar:t - ~ Thng
(B) By the conduct descrtbed abo»e rn paragraphs 19(F) 19(G) IQ(H) 19(1) _ )

‘ 22(A) and 22(B), Respondent ;F 1rstEnergy has been dtscnmmanng m regard to the hire o tenure.'_

or terms or oondmons of employment of its employees thereby dtscouragmg membershlp ina

labor organization in vrolatron ofSectron 8(a)(1) and (3) of the. Act

27. (A} By the conduct descrlbed above in. paragraphs 8 9, 10 11, 12(B), 12(C),
12(D}, 12(E), 12(G), 13, 14, 15; 16, 17, 18, 19(E), 19(F), 19(G), 19(K), 20(B), 20(C), 21, 22(A),
22(D), 23 and 24, Respondent CEI has'been failing and reFusmg to bargain coIlectn ely and in

good farth wrth the exclusne collective- bargamlng representatlye of its employees within the

| meaning ofSectron 8(d) ofthe Act in violation of Section S(a)(l) and (5) of the Act.

25
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(B) By the conduct descnbed above m paragraphs 12(E) 12(G) 13 14 15 16, 17,

. 19), 19GF), 19(G}; 19(K) zocB) 20(C), 21, 22(A), 22(D). 23 and 24, Respondent

-.FtrstEnergy has beén fatlmg and refusmg to bargam coliectwely and in good falth wnh the )
. exCIUSWe collectwe-ba.rgammg representative of its ‘employees-within the meaning of Section ° '
~ 8(d)of the Act in wolanon of Section S(a)(l) and (5) of the Act.
28. (A): The unfair labor practlces of Respondent CEI descnbed above. affect commerce .
wrthm the meaning of Sectron 2(6) and (’l‘) ofthe Act. L : o .
(B) The unfair labor practlces of Respondent FtrsEnergy described above aﬁ‘ect
commerce mthm the rneamng of Sectton 2(6) and (7) of the Act.
| _PLEASE TAKE NOTICE that commenclng at a date time. and place 1o be: desrgned

. later, a. heanng ‘will ‘be conducted bef‘ore an admlmstratwe law. _]udge ‘of :thé Board on the

s

: ..-.a11egattons in. th:s .complaint,:at w}uch tlme :and place any party w:thm the meamng of Section

- ..102 8 of the Board's Rules and Regulattons w1ll have the nght to appear and present testtmony

_.Respondent is. further nonﬁed that pursuant 1o Secttons 102; 20 and 102 21 of the Board s

1

ST Rules and Regulatlons ReSpondent shall fite w1th the undersngned an ongmat and four (4) copres'. _- '

-of an answer G this cornp]amt w1thm 14 days from semce of it,"and that,’ un]ess Respondent'.

. does so, all the allegatlons in the complamt shall be conmdered to be adrmtted to be true and -

'shall be so found by the Board Respondent is also nottﬁed that pursuant to the Boards Rules_ L

and Regulatlons Respondent shall serve a copy oftts answer,on each of the other partles.

Form NLRB 4338, Notice, and Form NLRB- 4668 Summary of Standard Procedures in -
Formal Hearings Held Before the Natlonat Labor Relations Board in Unfatr Labor Practice
Proceeding Pursuant to Section 10 of the National Labor’ Relattons Act, As Arnended are
antached.

Dated at Cleveland, Ohio this 1st day of April 1999.
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St ) _ s/ Frede'ric.k.l'. Calairello .~

”.Erederick J. Calatrello
Regional Director
.. "National Labor:Relations Board
Region 8
Attachments

Lt
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

UTILITY WORKERS UNION OF )
AMERICA LOCAL 270, )

)i Case No. 1:98CV2041
Plaintiff, )
)

vs. ) Judge Ann Aldnich
)
THE CLEVELAND ELECTRIC )
ILLUMINATING COMPANY, et al,, )
L )
Defendants. )
) QRDER

)

The Court has filed its memorandum and order granting the Union’s motion for summeary
judgment (doc. #17); denying CEI’s motion for oral argument (doc w2 O), and denying the Union’s
motion to strike (doc. #21). Therefore,

IT IS ORDERED that the .Union’s motion for summary judgment is granted; CEI’s motion for
oral argument is denied; the Union’s motion to strike is denied; final judgment is entered in favor of the
Union; and the case is dismissed.

ITIS FUR-TH_ER ORDERED that this judgment is final and appealabte.

d}w/\ [d'é/f(t’-éo/\_ A\ /d

ANN ALDRICH
“UNITED STATES DISTRICT .TUDGE_




UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

UTILITY WORKERS UNION OF )
AMERICA LOCAL 270, )

) Case No. 1:98CV2041
Plaintiff, - )
)

vs. ) Judge Ann Aldrich
)
THE CLEVELAND ELECTRIC )
ILLUMINATING COMPANY, et al,, )
)
Defendants. )
)  MEMORANDUM RDER

)

Currently pending before the Court is a motion for summary judgment and a motion to strike

filed by plaintff Utility Workers Union of America Local 270 (*"Union), and a motion for oral argumeni
filed by the defendants (“CEI”). For the reasons that follow, the Court grants the Union’s. motion for

summary judgment (doc. # 17), denies CEI's motion for oral argument (doc. # 20), and denies the

Union's motion 1o strike CEI's "Statement of Disputed Facts” (doc. # 21).




® . ®
I.

The Union and the Centerior Energy C'orporati'on, predecessor to CEI, were parties to a

collective bargaining agreement (“CBA”) that became effective on May 1, 1993. Article XV, Section

1 of the CBA reads:
This agreement will remain in full force and effect through April 30, 1997, and will ..:
continue in full force and effect from year to year thereafter unless the Company or the

Union, as hereinafter provided notifies the other in writing of its desire to termmate the
agresment or to amend ‘or to change any of the provisions thereof.

.".' T *
The parties agree that under Section 1, they had three options: (1) do nothing, in which case the
CBA automatically would renew; (2) give a notice to amend or to change the CBA, in which case Article

XV, Sections 2 through 4 would apply; or (3) give notice to terminate, in which case the agreement

would terminate.
Article XV, Section 4 reads:

If notice is given in accordance with Section 2 or Section 3 of this Article and no
agreement has been reached on the changes proposed by May 1, 1997. . . the parties
will make every effort to reach agreement thereafter. All provisions of this Agreement
will remain in full force and effect thereafter except that (i) if no agreement has been
reached by (the respective applicable date set out above), the provisions of Article IV
will be waived until such agreement is reached, and (i1) all provisions of this agreement
will be without full force or effect during any period of concerted failure to report for
work, cessation of work, slowdown, strike, picketing, or lockout.

On Februafy 7, 1997, the Union notified CEI in writing that it wanted to negotiate changes
in the contract. The parties commenced negotiations for a new contract on February 28, 1997. By
May 1, 1997, the paﬁies had not reached agreement on a new contract. As the Union had provided
notice to amend, Article XV, Section 4 “required the contract to continue in effect beyond its expiration

date.” The parties do not dispute this; CEI admits this in its “Statement of Dispured Facts.”




. -~ In 1'99_7, the parties negotiated fo.r_. o-\-rer seven months without reaching agreement on a new
contract. On Septeml;ael; 11, 1997, CEI submitted a final offer to the Union and allegedly a,;ivised the ’
Union that if it did not accept that offer, the parties’ contract would continue under Article XV of the
CBaA fﬁrough April 30, 1998.

_ Qn February 3, 1998, CEI notified the Union in writing that it intended to §em1-ix:1a.1t_e r.‘tze CBA
effective May 1, 1998. On _May 26, 195.38,‘ CEI allegedly‘implemen_tcd tﬁe -t'_;ar'ms faﬁéi fpr_xd_itipns of
employment contained in its Septembér 11,1997 oﬁ.er. ﬁese new terms and condi;:i:ms i;;clu;féd a new- )
grievance procedure. On June 17, 1998, the Union filed a grievance that states: “ﬁe'Coﬁpmy has
failed to abide by all the provisions of the collective bargaining agreement as required by Article XV,
Section 4" of the original CBA.

Article V, Section 1 of the CBA includes an arbitration and grievance procedure that provides
in part that “Any dispute, disagreement or difference arising between any employee or the Union and
the Comp@y may be presented as a grievance”; Article V also provides procedures for resolving the
grievance, including arbitration. As it believed that the CBA was terminated, the CEI did not process
the grievance in accordance with the CBA. It notified the Union that it considered the grievance
untimely as per Article V, Section | of the new contract and returned the grievance to the Union as “it
1s deemed to no longer exist.” On September 4, 1998, the Union filed this la;wsuit under Section 301
of the Labor Management Relations Act, 29 U.S.C. 185, requesting the Court to compel arbitration of

its grievance pursuant to the original CBA.

Thus-, the parties dispute the terms of the original CBA. The Union alleges; that because on
Ff—.'zbr'uar)k?, 1997, it notified CEl in wﬁthg that it wanted to negotiate changes to the contract, Article
KV, Section f}_“rq_qr.‘lired' t.l.qe contract to continﬁé in effect beyond its expiration date” — that is, required

-

-_"-




.- | the. contract to contmue in eﬁ'ect as of May 26, 1998; when CEI unplemented the terms and conditions

‘of employment contained in its September 11, 1997 of.’fer CEI agrees that the Umon s Febmary 7 notice

required the contract to continue in effect beyond its expiration date but alleges that its ¥ ebruary 3, 1998

notice terminated the CBA as of May 1, 1998.

The issue before the Court is whether the parties are required to arbitrate this dispute, or whether
the Court must determnine if the original CBA ttexminated as of May 1, 1998.! CEI alleges that the Court
must determine whether the CBA terminated as of May 1, 1998 in order to determine whether the parties
must arbitrate the dispute, and that the Court cannot grant summary judgment in favor of the Union
because genuine issues of material fact exist on that issue. The Union alleges that irrespective of
whether the CBA terminaied as of May 1, 1998, the dispute is arbitrable.

The Court finds the Union’s argument persuasive. CEI does not argue that the dispute would
be arbitraﬁle if its February 3, 1998 notice were ineffective, and the Court finds that it would be so
arbitrable under Article V, Section 1.

However, even assuming that tlte notice of termination filed on February 3, 1998 was effective,

this dispute is arbitrable. An employer may be required to arbitrate a grievance filed after contract

The Court rejects the Union's assertion, raised for the first time in its reply brief and
unsupported with case law, that the parties intended 1o arbitrate the arbitrability issue under Article

V, Section 3 of the original CBA.-
4-




expiration only where the disputes “arise under” the contract. A post-expiration grievance arises under

a contract only:

where it involves facts and occurrences that arose before expiration, where an action

. taken after expiraton infringes a right that accrued or vested under the agresment, or
where, under normal principles of contract interpretation, the disputed contractual right
survives expiration of the remainder of the agreement. .

Litton Financial Prnting Div. V. NLRB, 501 US 190, 206 (1991).

-CEI allegés that this dispute does not arise under the original CBA in part becausé :i‘t"d‘c'Je'sA;ﬁgi_ :
involve “facts and occwrences that arose before expiration” — the Union’s grievance alleges that ti},f:
Company stopped adhering to the CBA on May 27, 1998 — after the CBA allegedly tenniﬂated on
May 1, 1998.

The Court disagrees. The gzievance involves facts and occurrences that arose before the alleged
expiration of the CBA because it involves whether the Union's February 7, 1997 notice to amend
“required T‘.l‘xe contract to continue in effect beyond its expiration date” under Article XV, Section 4, and
continued in effect after CEI gave its notice of termination on February 3, 1998. The dispute involves
facts and occurrences that arose before May 1, 1998 and involves the interpretation of Article XV,
Section 4 of the original CBA. Thus, the grievance arises under the original CBA and is arbitrable under-
Article V, Section 1 of the CBA as “la]ny dispute, disagreement or difference arising between any
employee or the Union and the Company.”

The dispute is arbitréble irrespective of whether the CBA terminated on May 1, 1998. This

Court, however, renders no opinion concerning whether the CBA actually terminated on that date.?

2
The NLRB is currently investigating whether the negotiations between the parties had
reached an impasse that entitled CEI to implement its final offer. Intertwined with this investigation

-35-




AT&T -Technologies, Inc. v. Communications Workers, 475 U.S. 643, 649 (1986)("{Tln deciding
whether the parties have agreed to submit a particular grievance to arbitration, a court is notto rule on - |

the potential merits of the underlying case®).

IT1.

%

The Court grants the Union’s motion for summary judgment (doc. # 17), denies CEI's motion

for oral argument (doc. # 20), and denies the Union's motion to strike CEI's “Statement of Disputed

Facts” (doc. # 21).> This order is final and appealable. See Laborer's Int'l Union of N. Am. v. Foster

Wheeler Corp., 26 F.3d 375 (3d Cir.), cert. denied, 513 U.S. 946 (1994).

IT IS SO ORDERED.

G eVl ec X, /&,éf’/

ANN ALDRICH
UNITED STATES DISTRICT JUDGE

is whether CEI's notice to terminate was effective. The parties have allegedly submitted
“considerable amounts of evidence to support their respective positions” to the NLRB, and CEI
moves the Court to stay this action until the NLRB renders its decision to avoid duplicative and
possibly conflicting holdings between the NLRB and the Court. As the Court can order arbitration
without adjudicating the underlying dispute, the issue is moot. Even if it were not moot, the Court
previously determined that it has concurrent jurisdiction with the NLRB over this dispute in its Order

dated October 30, 1998 and will not revisit that decision.

3
. The Court disagrees with CEI that pages 106 of its “Statement of Disputed Facts” fall outside

of Local Rule 7.1(g). However, the Court found these six pages helpful to the resolution of the case
and supportive of the Union's argument. Therefore, denying the motion to strike does not prejudice

the Union. _ ‘ -
e
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F s
N UNITED ST.OF AMZRICA Dmm-: TN THIS SPACE

MNATIONAL L ABOR RELATIONS BOARD Case Daze Filed
Amended CHARGE AGAINST EMPLOYER 8-CA-30437

INSTRUCTIONS:
Cile an original and & coples of this charge with NLRB Reglonal Director for the regionin which the alleged unfairlabor practice occurred oris eccurring,

1. EMPLOYER AGAINST WHOM CHARGE 1S BROUGHT

a. Name of Emplayer b. Mumber of workers employed
FirstEnergy/Cleveland Electric Il1luminating Company 1,800

c. Address (sireel, city, state, ZIP code) d. Employer Raprasentative e. Telepnone No.
76 S. Main St, Akron, Gh 44308 Gary D. Benz {330) 384-5802

f. Type ol Establishment{factory, mine, wholesaler, eic.) g. identily principal product or service
Generation, Wholesale, Retail Electric Power

h. The above-named emp(ci yar ha(s gagteg in and is engaging in untais labor practices within the meaning of section 8(a). subsaclions {1}
and (list subsections) 3 ) of the National Labor Ralations Act,

and these unlair labor pracuces are unlair practices alfacting commarce within th2 meaning ¢! the Act.

2. Basis of the Charge {sst forth 2 clear and concise statamen! of the facts constiluting the alleged unfair labor practices)

See Attached

JUN 4 199

PA PUBLIC UTiLry
SECRETARY's gggm b

By the above and olher acls, the above-namsd employer has Interfered wilh, restrained, and coerced employees In the exercise of the
rights guaranteed In Section 7 of the Acl

3. Full name of pariy tiling charge {# lador organization, give full namse, including local nama and numbszr)

UtiTity Workers Union of America, Local 270

43 Azoress (sirz2! and numbser. city, stale, aad ZiP ¢od'3) 43, Telaphona Na.

4205 Chester Ave, Cleveland, Ohio 44103 (216} 881-0004

5. Full name of national or inlarnational 12bor organization of which it is an aMliliat2 or constituant unit fro be llied in when charga is Maz
by 2 lasor grganization)

Utility Workers Union of America, AFI-CIOQ

€. DECLARATION

,,-——-i-declare that ave reaq lhe above char@and that the statements are true to the bast of my knowledge and beliel.
..s;':"\"‘—‘—-—_c/_-—--/ %"“c‘ /\._/\" President
{51 Fture Of repraszniative or person maxing charga) {title it any)
Aqcress 4205 Chester Ave, Cleveland, Oh 44103 [(216) 881-0004 12/28/93
. (Telephona No.) {catz)

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U. S. CODE, TITLE 18, SECTION 1001)




CHARGE AGAINST EMPLOYER

Name of Employer: FirstEnergy

Name of Party Filing Charge: Utility Workers Union of America. Local 270

Since on or about Hovember 1, 1998, FirstEnergy Corporation. through its officers,
agents and representatives, has interfered with, restrained, and coerced, and is
interfering with, restraining. and cvercing its employees in the exercise of their
rights guaranteed in Section 7 of the Act, and has refused to recognize and bargain
collectively with the representative of its employees by, among other acts.

1. Failing and refusing to bargain in good faith with respect to the
effects of the dacision. to transfer assets and employees to Duquesne
Light and Power Company and/or its successors by, among other acts,
insisting that terms and conditions of employment previously imposad
upon the bargaining unit be accepted by the Union, and by discriminating
against those employess with regard to their employment because of their
membership and/or the activities of their bargaining representativa,
Loecal 270 and by entering into an agreement requiring that the terms of
any Collective Bargaining Agreement reached. before it will be assumad,
cannot materially exceed the provisions of the UtiTity Workers Union of
America, Local 140's Collective Bargaining Agreement.

2. Failing and refusing to bargain in good feith regarding and with respec%
to the effect of any decision, to transfer assets and employees to
FirstEnergy Muclear Operating Company, and/or American Transmission
Systems, Inc¢.. and/or its successors by. among other acts, insisting
that terms and conditions of employment previously imposed upon the
bargaining unit be accepted by the Unijon:

3. Transferring bargaining unit work to non-bargaining unit personnel
without notice or an opportunity to bargain about the decision to do so
or its effects. including but not limited to, transfer of the testing of

electric metering test equipment.

Because of the gravity of the employer's actions, and the substantial likelihood that
all of the above transfers will take place prior to the completion of the NLRB
procedures. the Union respectfully request that injunctive relief pursuant to Saction
10(j) of the Act be immediately sought.
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May 20, 1999

999
Frederick J. Calatrello JUN 4 \
Director coy
National Labor Relations Board 1y, ‘PUBUC U“‘é?s CLE
1695 Federal Office Building F T GpCRETA

1240 East 9™ Street
Cleveland, OH 44199-2086

Re:  Utility Workers Union of America Local 270 v. DQE, Inc¢. and Duquesne Light and
Power Co.; Request for Injunction pursuant to Section 10(j) of the Act.

Dear Director Calatrello:

Enclosed please find an original and four (4) copies of a Charge Against Employer
submitted to you on behalf of Utility Workers Union of America, Local 270.

Very truly yours,
Keith R. Wolgamuth
KRWrab

¢c David Kotecki (via fax)
David Marshall (via regular mail)

.
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£5/20/1993 16:85
SR MLy 35 P, - [ Do -_.':-“l E N RS CBARE
nraa UNITED STATES ZAICA : Do WAITE IN THIS SPACE i
NATIONAL LABQR RELNTIONS BOARD Cuse ] Deie Hilad ' .
CHARGE AGAINST EMPLOYER !
INSTRUCTIONS: | !
i Agina ] i i in o rog e
ril”?,';.".fofil.ilif;l‘iilu“n‘fd'if [oSopies nd & copr 1o vach Addianal charged party named in iem 1 with NLRB Aaziansi Diractar far i rugion in whieh ovs Thejed
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Since on or about November 19, 1998, Duquesne Light and Power Company (DQE, Inc.)
through its agents, officers and representatives, has interfered with, restrained and coerced, and is
interfering with, restraining and coercing_’its employees in the exercise of their rights guaranteed in
Section 7 of the Act, and has refused to recognize and bargain collectively with the represeatative
of its employees by, among other acts:

1. Failing and refusing to recognize and bargain collectively with Utility Workers

Union of America, Local 270 conceming the terms and conditions of employment
of its emplayees employed at its Avon Lake, Qhio facility.

2, Failing and refusing to abide by the terms and conditions of employment of such

employees set forth in & certain collective bargaining agreement between Local 270
and Cleveland Electric Hluminating Company effective May 1, 1993.
3 Failing and refusing to bargain collectively concerning its decision to sell its Avon

Lake, Ohio facility and transfer such employees to the purchaser, as well as the
effects of that decision,

4, Interfering in collective bargaining between Local 270 and Cleveland Eleciric
Illuminating Company (FirstEnergy Corp.)

Because of the gravity of the employer’s actions, and the substantial likelihood that the
above transfer will take place before NLRB procedures are completed, the Union respectfully

requests that injunctive relief be immediately sought pursuant to Section 10() of the Act.
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May 21, 1899

Frederick J. Calatrelio R E C E i VEO

Director

National Labor Relations Board

1695 Federal Office Building |

1240 East 9“ Street JUN 4 1939

Re:  Utility Workers Union of America Local 270 v. STLEETARY'S BURFA(

DQE, Inc. and Duquesne Light and Power Co.

Dear Director Calatrello:

Enclosed please find 2n criginal and four {4) copies of a Charge Against Employsr
submitted to you on behaif of Utility Workers Union of Amernica, Local 270.

Very truly vours,
\ o .
' Y o
o X Wgaman| e,
Keith R. Wolgarnuth
KRW/rab

ce: David Kotecki (via fax)
David Marshali (via regular mail}
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Since on or about March 25, 1999, Duquesne Light and Power Company (DQE, Inc.)

through its agents, officers and representatives, has interfered with, restrained and coerced, and is

interfering with, restrzining and coercing its employees in the exercise of their rights guaranteed in

Section 7 of the Act, has discriminated in regard to hire or tenure of employment or any term or

condition of employment to encourage or discourage membership in any labor erganization, and

has refused to recognize and bargain collectively with the representative of its employess by,

among other acts:

I

Entering into an agreement with the FirstEnergy Corp./Cleveland Electric
Illuminating Company where it singled out and discriminated against employees a:
the Avon Lake, Ohio Plant regarding their employment because of their
membership in, or the activities of, U.W.U.A. Local 270.

Entering into an agreement with FirstEaergy Corp./Cleveland Electric Hluminating

Company where it singled out and discriminated against U W.U.A. Local 27
regarding recognition at the Avon Lake, Ohio facility

Entering into an agreement whereby it unlawfully conditioned and/or limited
bargaining for a new contract between FirstEnergy Corp./Cleveland Electric
Tiluminating Company and U.W.U. A, Local 270 and/or its acceptance of any such
contract at the Avon Lake, Ohio facility.
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buyer to determine the value of an asset is superior to the expert '
predictions of what the future value of that asset may be. JUN 4 199

We find that a present divestiture of utility gcncratiorr_chgggé:gg;%f TY COMMISS!O,‘\-
reasonably satisfy the “known and measurable” criteria set forth in s BUREsy
the Act. Therefore, as recommended by the ALJ, we accept the
rejoinder offer of Duquesne to divest itself of generation if the
proposed DQE-APS merger is not consummated. We also accept
Duquesne’s proposal to offer that divestiture of its generating assets in
order to determine the value of its stranded utility generation. In the
event the proposed merger with APS is not consummated for any
reason whatsoever, divestiture should occur, preferably within 18
months of entry of our final Order disposing of the application. As
noted in Duquesne’s exceptions, we recognize that a longer time frame
may be necessary. A more specific tirme frame will be determined in
the divestiture proceeding involving Duquesne.

Within 90 days of entry of this Order in this case, and in
conformity with the guidelines established below, Duquesne should
file a plan of divestiture of its generating assets, together with a

proposal for addressing its continuing obligation to serve under the

rate cap. All interested parties should have an opportunity to respond
to the divestiture and/or obligation to serve proposals. -

Duquesne is directed to provide the following items in its
divestiture plan:

1. Company shall file the proposed plan for divestiture within 90
days.
The plan shall be served on all parties to this proceeding,.
Parties shall file comments to the filed plan within 60 days. -
Duquesne shall file a response to comments and accepted
revisions within 30 days, thereafter. : |
5. The plan shall detail a schedule for pre-bid conferencing and |
the exchange of relevant information.
6. The plan shall disclose those assets and/or operational criteria
of an asset essendal for the continued reliability of service in
the Duquesne termtory. -
7. The plan shall include 2 discussion of the treatment of shares of
nuclear and fossil units for whom Duquesne is a minority
owner. Specifically, the plan shall delineate Duquesne’s

PO
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10.

11.

12.

14.

16.

'n
+

proposed treatment of nuclear ownership shares should no bids
materialize for those shares, as weéll a§ Duquesne’s ability to
sell its stake in Beaver Valley 2 and Perry 1 to the other owners
of those units or to swap Duquesne’s stake in these units with
the owners for the output of other fossil units. '
Divestiture shall include both fossil and nuclear assets.
Proposals may be accepted for an individual asset or pomon
thereof. . .

The plan shall detail the approvals necessary for the acquisition
of an individual asset or portion thereof.

The plan shall disclose environmental cbligations of 2
particular asset and enforcement agreements entered into by
Duquesne associated with an asset. The plan should detail the
handling of current trust funds and reserves associated with
environmental liabilites.

The plan shall describe the transmnission access available to a
particular asset and any general ransmission agreements
associated with a particular asset..

The plan shall include tracking and accounting for the
transaction costs associated with the divestiture activities, both
internal and external.

The pian shall describe the ratemaking accounting for use of
proceeds of the plan as it relates to offsetting the generation and
regulatory stranded costs and the computations of the CTC and
shopping credit.

The plan shall include opportunity provisions for the continued
sale of output to permit Duquesne to satsfy its obligation as
provider of last resort.

The plan shall set forth transitional issues and the resolution of
those issues in a manner that is fair to customers, investors, the
employees of the Compaay, local communities, and other
affected parties.

We would also note that as divestiture may not be

accompiished by January I, 1999, for the interim period the shopping
credit in use shall condnue to be the Pilot Customer Parucipation
Credit (“CPC") and energy credits. Upon determination of the value
of Duquesne’s utility generaton assets, following implementation of
the. divesriture plan, a CTC shall be adopted that reconciles the actual
stranded unlity generation value with the interim amount collected, as

described below.”
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' : ATTORNEYS AT LAW

100 PINE STREET,

P. Q. BOX I&a
HARRISBURG, PA 17108
TELEPHONE [717] 232- 88

Fax 17171237 -5300

http:/fwvww.mwn.com

PaMELA C. POLACEK

DIRECT DiaL: (717) 237-5368
E-MAIL ADDRESS: PPOLACEK@MWN,COM

June 7, 1999
James J. McNulty, Secretary VIA HAND DELIVERY

Pennsylvania Public Utility Commission
Room B-20, North Office Building
Harrisburg, PA 17120

Re:  Application of Duquesne Light Company for a Certificate-of Public
Convenience and for Commission Approval of the Transfer and Acquisition
of Property Used and Useful in the Public Service Between Duquesne Light
Company and FirstEnergy Corporation; Docket No. A-110150 F.0020

Pennsylvania Public Utility Commission v. Duquesne Light Company;
Docket No. R-00974104

Dear Mr. McNuity:

Enclosed for filing with the Commission are Comments of the Duquesne Industrial
Intervenors® (“DII"} in the above-referenced proceedings. We enclose an original and ten (10)
copies for filing in Docket No. R-00974104 and an original and three (3) copies for filing in
Docket No. A-110150F.0020.

As evidenced by the attached Certificate of Service, parties to the Duquesne restructuring
proceeding have been duly served. Please date stamp the extra copy of this letter and kindly
return it for our filing purposes.

Very truly yours,

MCNEES, WALLACE & NURICK

By %wuzﬁn C. %M | 87‘[

Pamela C. Polacek
Counsel to the Duquesne Industrial Intervenors
PCP:dt t 0
Enclosures 0(\
c: Certificate of Service /\
Q\ + COLUMBUS. OH =« WASHINGTON, 0.C. l(‘ (fé)?




BEFORE THE -
PENNSYLVANIA PUBLIC UTILITY COMMISS

APPLICATION OF DUQUESNE LIGHT
COMPANY FOR A CERTIFICATE OF
PUBLIC CONVENIENCE AND FOR
COMMISSION APPROVAL OF THE :
TRANSFER AND ACQUISITION OF : DOCKET NO. A-110150F.0020
PROPERTY USED AND USEFUL IN :

THE PUBLIC SERVICE BETWEEN

DUQUESNE LIGHT COMPANY AND

FIRSTENERGY CORPORATION

PENNSYLVANIA PUBLIC UTILITY
COMMISSION, ET. AL.

V. : DOCKET NO. R-00974104

DUQUESNE LIGHT COMPANY

COMMENTS OF THE
DUQUESNE INDUSTRIAL INTERVENORS
ON ASSET TRANSFER APPLICATION

J&L Specialty Steel, Inc. Nova Chemicals, Inc.

LTV Steel Company, Inc. USX Corporation - US Steel Group
David M. Kleppinger s 2
James P. Dougherty = - :

- Pamela C. Polacek :: = -

McNEES, WALLACE & NURICK ., -+
100 Pine Street s = -
P.O. Box 1166 o T LT
Harrisburg, PA 17108-1166 % Zj ::
(717) 232-8000 >

Counsel to the Duquesne Industrial Intervenors

UMEN:
Dated: June 7, 1999 [:‘OL D‘]SEl‘gq : DOCKETED

JUN 10 1999
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I. INTRODUCTION

By Opinion and Order entered on May 29, 1998, the Pennsylvania Public Utility
Commission (“PUC” or “Commission”) accepted the rejoinder offer of Duquesne Light Company
(“Duquesne” or “Company”) to divest its generation assets in order to determine the level of
generation-related stranded costs recoverable by Duquesne under the Electricity Generation
Customer Choice and Competition Act. See Pennsylvania Public Utili mmission v.
Duquesne Light Company, Docket No. R-00974104, Opinion and Order entered on May 29,
1998 (“Final Order”). In accordance with the timeline established in the Final Order, Duquesne
submitted its Generation Auction Plan on August 27, 1998. On October 14, 1998, Duquesne
submitted an agreement in principle that it reached with FirstEnergy Corporation (“FirstEnergy”)
for the exchange of ownership interests in certain generation facilities. Interested parties,
including the Duquesne Industrial Intervenors (“DII”), submitted Comments to the Commission
regarding both the Generation Auction Plan and the proposed generation asset exchange.'

On December 18, 1998, the Commission issued an Order addressing both the generation

asset exchange and the auction plan. See Pennsylvania Public Utility Commission v. Duquesne

Light Company, Docket No. R-00974104, Opinion and Order entered on December 18, 1998
{("Generation Auction Plan Order”). Among other issues, the Generation Auction Plan Order

preliminarily approved the generation asset exchange with FirstEnergy, but required Duquesne to

! DIl is an ad hoc association of some of Duquesne’s largest industrial and institutional
customers. DIT members consume large amounts of electricity pursuant to tariffs, rules and
riders provided by Duquesne, including Rates GL, L and HVPS, Riders 7, 8 and 20, and
contracts pursuant to Duquesne’s Rule 4. DII was an active participant in Duquesne’s
restructuring proceeding.

_1-



file definitive agreements regarding the exchange for comment by the parties and final approval
by the Commission. On May 3, 1999, Duquesne submitted to the Commission definitive
agreements reached with FirstEnergy regarding the generation asset exchange and filed the
“Application of Duquesne Light Company for Certificate of Public Convenience and for
Commission Approval of the Transfer of Property Used or Useful in the Public Service”
(“Duquesne Application"). By agreement of the parties reached at the May 13, 1999, Technical
Conference, the date for submitting Comments on Duquesne’s Application is June 7, 1999.2
DII submits these Comments on Duquesne’s Application addressing the following issues:
. Definitive approval of any accounting protocols and reconciliation
procedures related to the generation auction proceeds and interim
competitive transition charge (“CTC") revenues must be delayed until after

the auction is completed,

. Duquesne’s inappropriate request to increase ratepayers’ responsibility for
future nuclear decommissioning expenses must be rejected; and,

. The Commission should mandate that Duguesne join an Independent
System Operator or Regional Transmission Organization rather than
requiring the purchasers of Duquesne’s generation units to address
reliability concerns through mandatory “Must Run” agreements.
DII’s limitation of its Comments to the specified issues should not be construed as an agreement

that all other aspects of the Duquesne Application are proper and in the public interest. To the

contrary, DII anticipates that other active parties will raise valid criticisms of Duquesne’s

*Duquesne filed its Application in the Commission Docket assigned for review of its
restructuring plan (l.e., Docket No. R-00974104). The Commission subsequently assigned the
Application to Docket No. A-110150 F.0020 for review. On June 1, 1999, DII submitted a
Petition to Intervene in Docket No. A-110150 F.0020. DII submits these Comments in both
Docket No. A-110150 F.0020 and Docket No. R-00974104 because the issues raised herein
impact both proceedings.



Application that are not addressed in these Comments. DII reserves the opportunity to adopt
those positions and to address additional issues in any subsequent proceeding related to

Duquesne’s Application and Duquesne’s Generation Auction.



II. COMMENTS

A, The Commission Should Not Grant Definitive Approval For Any
Proposed Accounting Protocols Until After The Auction Has Been
Conducted.

As part of the Application, Duquesne requests approval of accounting procedures
associated with the future divestiture of all its generating units (both those subject to transfer
under the Application and those currently fully-owned by Duquesne). See Duquesne
Application, p. 23. Dugquesne provides a description of the proposed methodology in Appendix
E to the Application. See id., Appendix E. Duquesne asserts that approval of the protocols now
is necessary to “remove uncertainty from the auction,” which purportedly will be beneficial to all
parties. Seg Duquesne Application, p. 23.

Approval of the protocols is premature. No certainty regarding the accounting protocols
is needed for the auction to proceed. .To the contrary, because the information needed to fully
determine whether the proposed protocols are reasonable will not be available until the auction is
completed, it is more prudent to await the results of the auction before definitively adjudicating
the protocols. Approval of the accounting protocols at this time is unnecessary and should be
rejected.

Preapproval of the accounting procedures 1s unnecessary and not related to the approval
of the asset exchange or to the operation of the auction. Although Duquesne asserts that
approval of the procedures will remove uncertainties from the auction (see Duquesne
Application, p. 23), purportedly benefitting all parties, it is difficult to determine a connection

between the post-auction treatment of the proceeds and the price that a buyer will pay for any of



Duquesne’s generation assets. The activities of the buyers in the auction will be based on their
estimate of the market vatue of the assets; the activities of the buyers will not be based on the
accounting protocols that will be used to calculate Duquesne’s recoverable generation-related
stranded cost. Although Duquesne may claim that preapproval is necessary to provide the
Company with certainty to complete the divestiture process, it seems highly unlikely that the
Company will forgo divestiture simply because the accounting protocols are not preapproved.
Preapproval of the accounting protocols will not significantly impact the operation of the asset
auction and is unnecessary at this time.

In addition, definitive approval of the accounting protocols provides little benefit to
Duquesne’s ratepayers. The accounting protocols for the proceeds from the auction are an issue
to be addressed between the Company and its ratepayers. At least one customer group, DII,
strongly believes the final approval of the accounting protocols should be delayed until the
results of the auction are known. Although DII’s review of the protocols reveals that the
proposal appears to be appropriate, definitive approval of an accounting methodology is
premature prior to the actual auction of the generation assets. Unexpected events may occur
during the actual auction that would necessitate adjustments to the proposed accounting
protocols. Such adjustments can only be made based on actual results. Consequently, the
Commission’s resources are best utilized by waiting for a definitive set of facts and
circumstances to determine whether the accounting protocols are appropriate.

Furthermore, certain aspects of Duquesne’s proposal appear to be facially unreasonable

and must be corrected. For example, Duquesne requests that the sales price of any asset for



which a transfer is not completed should be administratively established at $0. See Duquesne
Application, Appendix E, n. 3. This assumed value of $0 will apply to any untransferred facility,
whether the facility was not transferred because no bids were received on the facility or whether
conditions precedent to the transfer of that facility were not satisfied. Id. As DII explained in its
Comments regarding Duquesne’s identical request in its Generation Auction Plan, the reasons for
an asset not being transferred as part of the auction process may be due to factors beyond a
simple lack of market value for the asset. See DIl Comments on Generation Auction Plan,
Docket No. R-00974104, filed on November 9, 1998, pp. 7-9 (incorporated herein by reference).
For example, an asset may not be transferred because Duquesne has placed unreasonable (and
unspecified) “conditions precedent” on the transaction. The exact reason for a failure to transfer
any asset cannot be predicted and the Commission should not adopt an accounting protocol at
this point that preordains the resulting market valuation for the stranded cost reconciliation.’

Moreover, the parties and the Commission may not need to address this issue at all if every

> Another example of why an asset might not be transferred is because either FirstEnergy
or Duquesne has exercised their ability to withdraw from the agreement due to the occurrence of
a “Regulatory Adverse Effect.” See Duquesne Application, Generation Exchange Agreement,
Exhibit Q, 91 9.2(a) & 9.3(a). If either party withdraws from the agreement, Duquesne will again
be auctioning only a share of the units that would otherwise have been transferred to FirstEnergy.
FirstEnergy appears to be able to withdraw from the agreement if any regulatory body fails to
approve its proposed transfer of all of its transmission assets to its affiliate, a transaction which is
obviously unrelated to the generation asset exchange. Seeid. § 1.1(184). Thus, the entire asset
exchange agreement appears to be contingent, not only on approval of the exchange agreement,
but also on approval of the FirstEnergy transmission asset transfer by this Commission, the
Federal Energy Regulatory Commission (“FERC") and the Ohio Public Utilities Commission.
Given these contingencies that are wholly unrelated to the market value of Duquesne’s assets, a
$0 assumed market value for any untransferred asset is unreasonable.

-6-



Duquesne asset is transferred during the auction process. Clearly, issues such as this can and
should be addressed only in a post-auction true-up proceeding.

The Commission previously acknowledged that many decisions related to the generation
auction should be delayed until an appropriate time where more information is available. As the
Commission recognized regarding the assumed $0 market value proposal contained in
Duquesne’s Generation Auction Plan, “[T]his market value, along with the details of the
disposition, will receive appropriate Commission scrutiny at the proper time.” Generation
Auction Plan Order, p. 30. The proper time to address all accounting issues is after the auction
when all facts are known. DII requests that the Commission reject the Company’s attempt to
gain prior approval of the accounting protocols as part of its application to exchange assets with
FirstEnergy.

B. To The Extent The Commission Approves The Accounting Protocols,

The Commission Must Not Definitively Approve The Procedures For

Reconciling Interim CTC Revenues And Establishing A Post-Auction
CTC.

Duquesne includes in the accounting protocols a proposed method to reconcile the
interim CTC revenues that it has collected since January 1, 1999, and a method to design the
post-auction system-wide average CTCs. See Duquesne Application, Appendix E, pp. x-xiii. To
the extent the Commission is willing to consider preapproval of the accounting protocols, this
should not extend to approval of the proposed procedures for reconciling the interim CTC
revenues and determining the post-auction CTCs. Rather, the Commission must carefully

consider these calculations and methodologies based on the actual auction results to ensure that



each class receives credit for an appropriate portion of CTC revenues paid during the interim
period and that the resulting CTCs after the auction produce viable shopping opportunities.

Duquesne discusses how the Company will ensure that interim CTC revenues will be
allocated to all aspects of its stranded cost recovery. See id. The Company’s discussion of how
it will ensure that each customer class receives appropriate credit for interim CTC revenues and
an appropriate allocation of stranded costs after the auction is extremely cursory. Although DII
has sought clarification from the Company regarding these procedures, the most prudent course
of action is to address this issue based on the actual auction results.*

For example, to ensure that the calculation is performed in an appropriate manner, DII
must examine, at a minimum, Duquesne’s workpapers showing the development of total
stranded costs at January 1, 1999, the allocation of that total to each rate class and an accrual
accounting demonstrating how interim CTC revenues are credited on a class-basis. Because of
the level of information needed to ensure that all rate classes are treated appropriately, the

Commission should engage in a post-auction true-up proceeding that provides all parties with the

* According to DII's discussions with the Company, Duquesne intends to perform a class-
specific reconciliation of interim CTC revenues and establish post-auction CTC recovery periods
for each class. The Company will begin this process by recomputing stranded costs as of
January 1, 1999, based on the auction results. The Company will then allocate the January 1,
1999, stranded costs to rate classes based on a production cost allocator. According to the
Company, a production revenue requirement allocator shou!d be used to allocate a balance of
stranded costs to each rate class. Each rate class will also receive a specific credit of prior CTC
revenues paid during the interim period. On a going forward basis, CTC recovery will be
reconciled on a class-basis. The Company anticipates that CTC recovery may terminate at
different times for different rate classes.



opportunity to review and comment on the Company’s calculations to ensure proper allocation to
each rate class and proper credit for interim collections.

The Commission previously found that a post-divestiture true-up to examine stranded
cost and accounting issues is reasonable in accepting Metropolitan Edison Company and

Pennsylvania Electric Company’s offers to divest their assets to determine generation-related

stranded costs. See Application of Metropolitan Edison Company for Approval of Restructuring
Plan Under Section 2806 of the Public Utility Code, Docket No. R-00974008, Opinion and Order
entered on June 30, 1998, pp. 30-34 & Application of Pennsylvania Electric Company for
Approval of Restructuring Plan Under Section 2806 of the Public Utility Code, Docket No. R-

00974009, Opinion and Order entered on June 30, 1998, pp. 30-34. The Commission also
indicated in its Order regarding Duquesne’s Second Compliance Filing that, “[a]s stated in our
August 13, 1998 Order, we reaffirm, that following the implementation of any divestiture plan, a
transition period, and a CTC, shall be adopted that reconciles the actual stranded costs with the

proceeds of divestiture and the interim amount collected.” Pennsylvania Public Utility

Commission v. Duquesne Light Company, Docket No. R-00974104, Order on Compliance

Filing entered on October 16, 1998, pp. 10-11 (emphasis added). The Commission should
convene a proceeding similar to that contemplated for the GPU companies to address
Duquesne’s accounting and stranded cost recovery issues.

In addition, holding a post-auction true-up proceeding will permit the Commission to
make a judgment based on all of the available evidence regarding the sufficiency of the shopping

credits to be applied in Duquesne’s service territory. As the Commission is aware, despite the
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fact that two-thirds of the peak load in Duquesne’s service territory has the opportunity to access
competitive supply, the number of customers and load actually being competitively provided is
far below 66%. In fact, a recent survey performed by the Office of Consumer Advocate (“OCA")
revealed that only 13% of Duquesne’s customers, constituting 20% of the total load, are being
served by alternative suppliers. The results are even more startling if only industrial customers
are considered. For example, according to the OCA survey, while over 55% industrial customers
in the PECO Energy service territory take service from an alternative supplier, only 13.4% of the
industrial customers in Duquesne’s territory use an alternative supplier. In terms of load, 53% of
the industrial load in PECO’s service territory receives competitive supply, while 7.8% of the
industrial load in Duquesne’s service territory receives competitive supply. Given the reputation
of both PECO and Duquesne as high-cost utilities, disparate results such as these regarding
competitive alternatives should not go unacknowledged and unaddressed.

One method the Commission could use to address this issue is to evaluate whether the
shopping credits stated in the Final Order will provide Duquesne’s customers a meaningful
opportunity to shop.® The Commission should only do this, however, after examining the final
level of stranded costs to be collected from Duquesne’s ratepayers and other relevant factors.
This information will only be available in a post-auction true-up proceeding. Consistent with the

Commission’s statements in the Order regarding Duquesne’s Second Compliance Filing, the

* Duquesne states that it will design the post-auction shopping credits “equal” to those in
the PUC’s Final Order. See Duquesne Application, Appendix E, n. 12. Although the
Commission previously stated that shopping credits should be consistent with those in the Final
Order, it is certainly within the Commission’s prerogative to adjust those shopping credits.
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Commission should convene a post-auction true-up proceeding and use that proceeding as an
opportunity to evaluate and adjust, as necessary, the shopping credits for Duquesne’s service
territory.

If the Commission is willing to definitively approve the accounting protocols for
Duquesne’s auction proceeds, the Commission should not extend this approval to the proposed
procedures to reconcile the interim CTC revenues and to establish post-auction system-wide
average CTCs. This judgment must only be made when the parties have full access to all
relevant data to ensure that the calculations and methodologies do not result in interclass cost
shifting. This analysis can only occur during a post-auction true-up proceeding. Approval of the
procedures must be delayed until that time.

C. Duquesne’s Request To Increase Its Nuclear Decommissioning
Cost Recovery Above The Amount Authorized In The

Commission’s Final Order Must Be Firmly Rejected.

In the Final Order regarding Duquesne’s restructuring plan, the Commission approved
recovery by the Company for future nuclear decommissioning expenses of $ 42.959 mullion.
Final Order, p. 148. In Duquesne’s Reply Comments regarding the agreement in principle, the
Company assured the Commission and the parties that it had “established a ‘firm cap’ on its
nuclear decommissioning liability equal to the amounts already funded and those additional
amounts authorized” in the Final Order. See Duquesne Reply Comments, Docket No. R-
00974104, filed on November 23, 1998, p. 7. Duquesne is now rescinding that assurance and

seeks approval to recover additional nuclear decommissioning expenses from ratepayers. See

-11 -



this issue and unreasonably increase ratepayer responsibility for nuclear decommissioning
expenses must be rejected.

The appropriate stranded cost recovery for future nuclear decommissioning expenses was
a contested issue in Duquesne’s restructuring proceeding. The Commission weighed the
proposals advanced by the various parties and determined that the appropriate valuation of and
recovery for future decommissioning expenses associated with Duquesne’s nuclear generation
assets is $42.959 million (net present value at December 31, 1998). Sce Final Qrder, p. 148.
This decision was not challenged by Duquesne via a Petition for Reconsideration or an appeal to
the Commonwealith Court.

The definitive agreement between Duquesne and FirstEnergy increases the amount that
Duquesne must pay to FirstEnergy prior to the transfer for future nuclear decommissioning
expenses to $57.4 million. See Duquesne Application, p. 9. Duquesne seeks to increase its
stranded cost recovery for nuclear decommissioning expenses from ratepayers by classifying any
amount in excess of $42.9 million to be paid to FirstEnergy for nuclear decommissioning as a
“transaction cost” to be deducted from the auction proceeds prior to determining the definitive
The inclusion of this increased nuclear decommissioning amount as a transaction cost
consequently reduces the auction proceeds and increases Duquesne’s stranded cost recovery.

In addition, Duquesne requests that the Commission issue an accounting order including

the full $57.4 million in Duquesne’s cost of service for ratemaking purposes. See id., Appendix
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C. The form order attached to the Application states that $57.4 million of the CTC revenues
collected by Duquesne during 1999 should be treated as nuclear decommissioning costs. Seg id.
The Application specifically notes that the accounting order is necessary to “clarify[] the amount
of authorized decommissioning costs and confirm[] that such amount will be collected from
Duquesne’s ratepayers through the CTC prior to the transfer.” Duquesne Application, p. 10.

No basis exists to increase Duquesne’s stranded cost recovery for future nuclear
decommissioning expenses. The Commission fully considered the issue of an appropriate
amount of future nuclear decommissioning expense in the restructuring proceeding and
determined that the most reasonable and supported amount for such recovery is $42.9 million.
Not surprisingly, the amount that Duquesne seeks to include as the total nuclear
decommissioning expense to be recovered from ratepayers is the identical amount that Duquesne
requested in the restructuring proceeding. See Final Order, pp. 145-147. This request was, of
cotirse, rejected in favor of the more reasonable estimate provided by the DIl witness Kollen. In
fact, the Commission specifically stated that “the Company’s proposal, which includes a 4%
annual inflation factor up to the year of each plant’s decommissioning, is improperly inflated due
to the inclusion of contingency factors.” Id. at 148. The reasonableness of the Commission’s
decision does not change because Duquesne has voluntarily decided to divest its generating
assets. Duquesne’s request to increase its stranded cost recovery from ratepayers for nuclear
decommissioning expenses must be firmly rejected.

While Duquesne may argue that an increase in recovery for nuclear decommissioning

expenses was a “trade off” reached for other benefits received under the definitive agreement, the
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Commission cannot effectively evaluate whether the alleged benefits received in return for the
increase are adequate from the perspective of Duquesne’s ratepayers. See Duquesne Application,
p. 9 (describing additional items received from FirstEnergy in exchange for the increase in
nuclear decommissioning expense). Duquesne’s ratepayers had reason to believe, based on the
Commission’s unchallenged decision in the Final Order and the Company’s assurances regarding
the preliminary agreement with FirstEnergy, that the liability for future nuclear decommissioning
expenses was capped at $42.9 million. The Commission cannot currently determine whether the
additional $14 million in nuclear decommissioning expense is offset by an actual increase in the
value of the generation portfolio.® In addition, Duquesne seeks to include additional employee
severance costs and environmental remediation costs at the Beaver Valley site as transaction
costs. See Duquesne Application, p. 9 & Appendix B, p. iii. These additional costs also should
be considered by the Commission in evaluating whether ratepayers are receiving a sufficient
bargain under the definitive agreement.

Duguesne’s request to increase ratepayer liability for nuclear decommissioning must be

soundly rejected. The Commission properly determined that ratepayer liability should be capped

% One possible method to ensure that ratepayers are receiving an adequate bargain is to
require Duquesne to demonstrate, after the auction, that the market value above book value of the
additional 30 MW generating unit that was added to the FirstEnergy Agreement exceeds the
increased commitments that Duquesne has attempted to make on behalf of its ratepayers as part
of the definitive agreement for nuclear decommissioning. If the differential between the price
received for the additional unit and that unit’s book value does not exceed the additional
decommissioning expense (and other expenses added to the deal such as employee severance and
environmental remediation), ratepayers clearly cannot be forced to pay the additional nuclear
decommissioning expenses as stranded costs. Ratepayers were not represented during the
negotiations to ensure that the agreement was adequate. As Duquesne was the party in control of
negotiating the agreement, any risk of an inadequate tradeoff must be borne by the Company.
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at $42.959 million. No valid basis exists to revisit this decision as part of the asset transfer

application.

D. Rather Than Imposing A“Must Run” Agreement On The Buyers Of
The Generating Units, Duquesne Should Be Required To Participate
In An ISO Or RTO To Address Reliability Concerns.

Duquesne includes with the Application a "Must Run” agreement that the purchasers of
all of the generating units that will be part of Duquesne’s auction will be required to execute.
See Duquesne Application, pp. 16-17 & Generation Asset Agreement, Exhibit Q. This
agreement will be required both for plants in the Duquesne service territory and plants in the
FirstEnergy territory. The agreement allows FirstEnergy or Duquesne to unilaterally determine
whether the particular unit should be placed in “Must Run” status to “maintain system reliability
in a local area.” Id. at 17. Duquesne alleges that these agreements are necessary to ensure a
facility owner does not “exercise market power because of the absence of alternative energy
sources to supply the local area.” Id. The agreement also allows the owner of the “Must Run”
plant to recover only the unit’s incremental costs of operation. Id.

The “Must Run” agreement is improper and must be rejected. As discussed in detail
below, four obvious flaws exist in proposal:

. The agreement does not specify what qualifies as a “Must Run” condition.

. Permitting Duquesne to invoke “Must Run” status for generation supply-related
reasons is antithetical to the operation of a competitive supply market.

. Providing Duquesne and FirstEnergy with the ability to confiscate the new

owners’ management decisions regarding plant operations is inappropriate
regardless of whether it is done for generation reasons or transmission reasons;
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local area reliability decisions should only be made by an independent entity such
as an Independent System Operator (“ISO") or a Regional Transmission
Organization (“RTO").

. Requiring the new plant owner to enter into a “Must Run” agreement negotiated
between the two incumbent electric distribution companies will impact the value
of the assets and potentially increase stranded costs to be paid by ratepayers.

For all these reasons, the “Must Run” agreement is highly suspect and should be rejected.

First, the “Must Run” agreement is noticeably vague regarding what will constitute a
reliability concern sufficient to invoke “Must Run” status.” See Duquesne Application,
Generation Exchange Agreement, Exhibit Q. The agreement does not specify whether the
“reliability” concerns that will necessitate the “Must Run” status will be related to a lack of
generation sufficient to meet customer demand or a transmission-related issue.® Consequently,

the purchasers of the generating units will be unclear as to when the facility potentially could be

called upon to produce unanticipated output. The participants in Duquesne’s auction will be

"The lack of specificity is not surprising given that the agreement was “negotiated”
between two parties with identical interests who will also be the entities with unilateral discretion
to 1ssue a dispatch order requiring the units to run.

¥The language in Duquesne’s Application seems to indicate that Duquesne and
FirstEnergy could invoke “Must Run” status to address erther situation. Based on Duquesne’s
allegation that the “Must Run” agreement is necessary to prevent the unit owner from exercising
market power, it appears that generation resource unavailability is the reliability concern that the
agreement is designed to redress. See Duquesne Application, p. 17. Later in the same paragraph,
however, Duquesne implies that transmission issues will be addressed through the “Must Run”
agreement and asserts that “it is expected that during must-run periods, which are peak periods,
market prices will be above the cost of production at each of the divested plants and thus each
plant will be selling into the market and producing sufficient energy to support the transmission
system without any need to call on them under the Must-Run Agreement.” Id. (emphasis added)
Regardless of the apparent contradictory statements in the Application, the “Must Run”
agreement itself, which is the legal document that would govern the relationship between the
new owners and Duquesne or FirstEnergy, contains no adequate explanation of this issue.
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agreeing to have a significant management decision to not operate the acquired facility be subject
to an undefined veto power by the incumbent utilities. This uncertainty will clearly decrease the
attractiveness of acquiring the divested plants.

Second, permitting Duquesne to place any generating unit in a “Must Run” status due to a
lack of generation resources in a local area to meet anticipated customer demand is antithetical to
a competitive market structure for electric generation supply. A deregulated, market-based
approach to electricity supply is based on each customer arranging for adequate supply, either
through an alternative supplier or through a supplier of last resort. Alternative suppliers and the
entity performing the supplier of last resort obligation must enter into contractual obligations to
ensure that they will be able to deliver adequate supply to the customers. To the extent an
alternative supplier or the supplier of last resort fails to adequately contract to meet anticipated
customer needs, Duquesne and FirstEnergy, as the incumbent utilities (and, for the near future,
also the suppliers of last resort), should not be able to mandate that a generating unit owner

operate on any given day in order to ensure the adequacy of supply.® If the unit does not operate,

? The following situation provides an example of why Duquesne’s proposal is
unreasonable: The ultimate buyer of the 30 MW Niles umit that will be part of Duquesne’s
auction may decide to directly contract with a single industrial customer that will consume the
unit’s entire daily output. The new owner of the Niles unit and its single industrial customer may
agree that the unit’s daily output will vary in correlation with the customer’s anticipated
production load. The customer and unit owner may decide on a particular day that the unit
should operate only at half of its maximum capacity because the demand for the customer’s
product produced at the facility is low and the customer will not have all production lines
operating. Duquesne should not be able to force the unit owner to generate electricity beyond the
amount its customer requires on that day. In addition, the customer and the unit owner may
agree that the generating unit will be shut down for maintenance for a two-week period during
August when the industrial customer ceases plant operations for employee vacation purposes. If

(continued...)

~-17 -



the unit owner will need to compensate or justify its actions to the entities that have contracted
for its output. Similarly, if the entity supplying an alternative supplier or the supplier of last
resort fails to deliver, appropriate action can be taken against the specific unit owner. Any
purported ability for an owner to exercise “market power” can and should be adequately
addressed through the contracting process as part of a competitive supply market.

Third, permitting Duquesne and FirstEnergy to unilaterally decide when a “Must Run”
situation occurs is wholly improper. A sufficient separation does not exist between Duquesne
and FirstEnergy’s concerns as transmission control area operators and the utilities’ obligations as
the supplier of last resort to ensure the integrity of the decision to invoke a “Must Run” situation.
This detachment is essential to ensure the development of a viable competitive market. Only an
independent entity should be permitted to interfere with management and supply decisions for
local area reliability concerns. To address reliability concerns, Duquesne should be required to
join an appropriate ISO or RTO. The Commission has the authority to condition issuance of a
Certificate of Public Convenience authorizing the transfer on Duquesne joining an ISO or RTO.
See 66 Pa. C.S. §2811(e)(2). The Commission should do so and permit the scope of must run
conditions to be formulated and enforced through an independent entity.

Fourth, contrary to Duquesne’s representations, requiring a buyer to execute the

mandatory “Must Run” agreement will clearly diminish the value of the plants in the auction,

%(...continued)
this two week period occurs during a time when Duquesne has prohibited planned outages (see
Duquesne Application, Generation Exchange Agreement, Exhibit Q, § 3.2(c)(1)), Duquesne
should not be able to force the Niles plant to continue to operate if its only customer requires no
energy and the unit will be foregoing maintenance.

- 18 -



thus increasing stranded costs.!® See Duquesne Application, p. 17. Duquesne will be removing
from the purchaser of the facilities a management prerogative otherwise available to any business
in a deregulated market. Although a truly independent entity whose only function is to ensure
reliability may be able to do this under appropriate circumstances, the incumbent electric
distribution company should not be permitted to do so. The mandatory “Must Run” agreement
proposed in Duquesne’s Application, with the sketchy explanation of what constitutes a “Must
Run” situation, will impact the attractiveness of Duquesne’s generating assets and the price a
buyer is willing to pay for the units.

DII acknowledges that reliability issues exist in the instant situation. The solution for
those 1ssues is not a mandatory obligation to be placed on the owners of the divested plants.
Rather, concerns regarding the reliability of Duquesne’s supplier of last resort function can be
better addressed through appropriate oversight of Duquesne’s intended manner to fulfill this
function. The supplier of last resort function is an area that specifically remains under
Commission regulation and oversight. See 66 Pa. C.S. § 2807(e). The generation and supply of
electricity, which is what the “Must Run” agreement seeks to provide oversight regarding, is

deregulated. See id. § 2802(14). Reliability concerns for patient customers can be addressed

'® Duquesne’s Application repeatedly emphasizes that the “minimum commitment” by
FirstEnergy will ensure that total stranded costs do not exceed the administratively determined
level. See e.g., Duquesne Application, p. 10-11 n. 7. In actuality, however, any condition placed
on the sale of the assets that decreases the value of the plants is an increase in the stranded costs
that ratepayers must pay. Thus, all aspects of the auction transaction that Duquesne seeks to
unilaterally impose via the definitive exchange agreement with FirstEnergy must be carefully
scrutinized.
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through means other than the Commission’s interference with the competitive market through
approval of a “Must Run” obligation for all purchasers of Duquesne’s plants.

In addition, concerns regarding the reliability of the transmission system should be
addressed through requiring Duquesne to join an ISO or RTO. The Federal Energy Regulatory
Commussion {“FERC”) recently recognized the value of RTO participation by transmission
owners to ensure the effective development of the competitive retail market. See Regional
Transmission Organizations, Docket No. RM99-2-00, Notice of Proposed Rulemaking, 87 FERC
961,173 (May 13, 1999). DII urges the Commission to take this opportunity to advance the
development of a viable competitive market by mandating that Duquesne join an appropriate ISO
or RTO as a condition for final approval of the disposition of Duquesne’s generation assets. See
66 Pa. C.S. § 2811(e)(2).

The “Must Run"” agreement that Duquesne seeks to impose on the purchasers of its
generating units 1s vague and appears to be anti-competitive. The Company proposes to employ
a highly invasive means to address reliability concerns that could more appropriately be
addressed through the Commission’s oversight of Duquesne’s supplier of last resort function. In
addition, the Company conveniently ignores the obvious method to ensure reliability —
establishment of an ISO or RTO. The Commission should reject the proposed “Must Run”
agreement and instead mandate that Duquesne join an ISO or RTO as a condition for approval of

disposition of its generating assets.
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ITI. CONCLUSION
WHEREFORE, the Duquesne Industrial Intervenors respectfully request that the
following modifications be made to Duquesne’s Application for a Certificate of Public

Convenience related to the generation asset exchange with FirstEnergy:

. Institution of a post-auction true-up proceeding to address all issues
related to definitive approval of accounting protocols and reconciliation
procedures;

. Rejection of Duquesne’s request to increase ratepayer responsibility for

nuclear decommissioning expense above the amount mandated in the
Commission’s Final Order in the restructuring proceeding; and

. Conditioning final approval of Duquesne’s request to dispose of its
generating assets on the Company joining an Independent Systerm
Operator (“ISO™) or Regional Transmission Organization (“RTO”) rather
than accepting the proposed “Must Run” agreement.

Respectfully submitted,

McNEES, WALLACE & NURICK

by Pl C fPoboeid
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Houston, TX 77042

Lawrence E. Moncrief, Esq.
1364 Silverton Avenue
Pittsburgh, PA 15206

Samuel W. Braver, Esq.

Bruce A. Americus, Esq.
Buchanan Ingersoll PC

One Oxford Centre — 20™ Floor
301 Grant Street

Pittsburgh, PA 15219-1410

John Wilson, Executive Director

Community Action Association of PA
222 Pine Street

Harrisburg, PA 17101
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Craig R. Kuennen, Ph.D.
904 Melaleuca Avenue, #N
Carlsbad, CA 92009

Douglas C. Smith
LaCapra Associates
333 Washington Street
Boston, MA 02108

Dz. Roger Odisio
170 Drake Road
Bethel Park, PA 15102

Charles DeGeorge

Entergy Power Marketing Corp.
Parkwood Two Building, Suite 500
10055 Grogan’s Mill Road

The Woodlands, TX 77380
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Pamela C. Polacek, Esq. <

Dated this 7™ day of June, 1999, in Harrisburg, Pennsylvania.
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BEFORE THE
PENNSYLVANIA PUBLIC UTILJPY COMMISSION .

Application of Duquesne Light Company Docket No. R-00974104
for Certificate of Public Convenience
and for Commission Approval of the
Transfer of Property Used or Useful
in the Public Service

JUN 14 1999

PETITION OF THE R

UTILITY WORKERS UNION OF AMERICA, AFL-CIO ‘5 0 ™

TO INTERVENE AND COMMENTS CONDITIONALLY OPPOSING & 2
APPLICATION =0 3

f?r
0

Pursuant to 52 Pa, Code §§ 5.71 and 5.74(a), the Utility Workers Union ;2’3 L;::
America, AFL-CIO (“the UWIUIA™), hereby petitions 1o intervene in this proceedlcé;, and ‘é’,
submits these comments conditionally opposing the Application of Duquesne for <
Centificate of Public Convenience and for Commission Approval of the Transfer of
Property Used or Usefill in Public Service, dated May 3, 1999."

1 PETITION TO INTERVENE D 0 C U ME N T

In support of #ts Petition, the UWUA. states as follows: F O L D E R
1. The UWUA has previously intervened in this Docker No, R-00974104. The
UWUA’s November 6, 1998 motion 1o intervene, which sought intervention “for the
purpose of filing comments on the Generation Auciion Plan and on the geperation
exchange and pasticipating in future proceedings in this dockel,” was granted by

Commission Order dated December 17, 1998 (at 9, considering UWUA comments). The

! {f deemed necessary, these comments should be weated as a conditional protest pursuant to 52 Pa. Code
§5.51.




® 2. @

UWUA files this motion to intervene anew out of an abundance of caution, in casc &
renewed intervention is necessary fo participate in this phase of this Docket. -

2. The UWUA is the national union representing 45,000 workers primarily in
electric, gas and water industries across the United States. UUWUA's principal office is at
815 16th Smeet, NW, Washingion, D.C. 20006.

3. The UWUA represents most of the nonclerical and nonmanagerial workers at the
New Castle coal' plant in New Castle, Pennsylvania. The New Castle plant is one of the
plants cwrently owned by FirstEnergy that would be transferred to Duquesne Light
Company (“Duquesne”) as part of the generation exchange, thence ta be sald at auction to
an as-yet-unidentified new owner.

4. The UWUA also represents certain warkers at plants in Ohio that are currently
awned by Duquesne, operated by First Energy and slated to be transferred 10 FirstEnergy
as pan of the same generarion exchange (e.8., Perry, Avon). The UWUA is particularly -
concemed about the protecrion of Ohio workers from the adverse effects of the proposed
swap at the Avon plant. However, the Ohio Public Utility Commission has at Jeast
concurtent juﬁs&icﬁm ovey the ransfer of those generation plants thar are located in
Ohio, and has a direct interest in those Ohie plams’ wansfer. Accordingly, the UWUA
intends to present its concerns regarding the non-federal aspects of the wansfer of those
plants primasily to the Ohio Commission. The UWUA’s refraining from raising those

Ohio-hased concerns here should not be misconstrued as waiving thase concerus, which

it is hereby expressly preservipg.
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5. The UWUA’s participation will be in the public interest. 1ts members have
knowledge, information and a perspective 1o present regarding Duquesne’s resruciuring
that cannot be provided by other parties.

6. No other participant can adequately represent the interests of the UWUA and its
members. Although the UWUA’s interests are generally aligned with those of the
International Brotherhood of Electric Workers (“"IBEW™) and its System Council U-10,
the UWUA and TBEW rcpresent different workers and may not have identical interesis.
Notably, Duquesne refers 10 IBEW System Couneil U-10 as “the ‘Union™ in its
Appendix A on Provisions for Emplayees and throughout its Application, but makes no
reference o UWUA's representation of workers at relevant plants,

7. Therefore, the UWUA meets the eligibility criteria of Pa. Code §§ 5.72(a)(2)+(3),
justifying intervention — if a renewed intervention is mecessary to participate in this
phase of this Docket in which the UWUA has already intervened.

8. The UWUA will be represented in this proceeding by the following counsel, who
should be placed on the Commission’s service list and receive copies of all
correspondence and other documents:

Cynthia S. Bogorad

David E. Pomper

Spiegel & McDiarmid

Suite 1100

1350 New York Avenus, NW
Washingion, DC 20005-4789

(202) 879-4000
(202) 393-2866 (fax)
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To speed communications, the UWIIA requests that its President and National

Representative also be placed on the service list and receive copies:

Donald E. Wighmman, President Carl Wood, Natiopal Representative

Unility Workers Unicn of America, Utility Workers Unjon of America,
AFL-CIO AFL-CI1O

220 Forbes Rd. Suite 210 168 Amigos Way

Braintree, MA 02184 Fallbrook, CA 92028

(781) 848-1106 (760 723-7270

(781) 848-0774 (fax) (760) 723-4156 (fax)

. COMMENYS CONDITIONALLY OPPOSING THE PROPOSED
APPLICATION

As noted above, UWUA Local 140 represents the workers at the New Castle
plant, a Pennsylvania FirstEnergy plant that would be transférved to Duquesne as part of
the proposed SWap. On December 17, 1998, Local 140 entered into a Memorandum of
Agreement with Duquesae (appended hereto) which defined the rights of the Local 140
with regard to affected workers at the New Castle Plant upon transfer o “Duguesne
and/or any subsequent owner of the New Castle Flant, regardless of its relationship to
Duquesne, through the expiration of the [Local’s] collective bargaining agreement.” The
Memorandum of Agreement goes on to require the recognition of specified protection for
these Pennsylvania workers as part of the definitive agreement for wansfer of the New
Castle Plant, including recognition of Local 140 as the exclusive collective barpaining
Tepresentative.

The UWUA has quickly reviewed the Application 2 and have found exiensive

discussioﬁ of the employee protections offered Duquesne’s employees that are

? Although the UWUA was granted inmtervention in this proceeding, they were not served with a copy of the
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represented by IBEW Systern Council U-10, but complete silence as 1o the protections
offered New Castle workers in FirstEnergy’s New Castle plant, to be acquired by
Duquesne. See, e.2., Applicarion at 20-2] and Appendix A. Indecd, Appendix A (a1 1)
simply defines IBEW System U-10 and its affiliated local unions as “the Union.”

This omission from the Application of any reference 1o the protections for Local
140 gives rise 1o copcerns. As Pennsylvamia workers, Local 140 workers at the New
Castle Plant merit the same protection and consideration as other Pennsylvania workers.
See. e.g., Elecricity Generation, Customer Choice and Competition Act, 66 Pa. C.S.A.
§§ 2802(8), 2802(11), 2802(18), 2803(3), and 42 § 3806(E). Thus, absent confirmation
in the application of the protections agreed upon in the Memorandum of Agreement, the
UWUA would object 1o the proposed swap. See November 6, 1998 Comments of the
Uhility Workers Union of Ametica, AFL-Clo
on Generation Exchange and Generation Auction Plan.

The UWUA intends o sbide by its obligations under the Memorandum of
Agreement that “Provided the Company complies with the provisions of this Agreement,
the Union agrees further that it will not take any action that would impede the
achievement of this wansfer of the [New Castle Plant]...” Therefore, consistent with the
Memorandum of Agreement, the UWUA will not oppose the propased Application

before this Commission if Duquesne expressly confirms that the Definitive Agreement

Application, bur obtained one upon request Jate w the day of June 1 after requesting 8 copy the previous
Friday. Thus, UWUA’s review has necessarily been cursory and therefore the UWUA expressly resorve
the right 10 supplement theso cammenis if appropriate upon figther review of the Application,
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- reflecys the employee protections agreed upon in the Memorandum of Agreement.
Consistent with this Commission’s abligations 1o protect workers, the UWUA, further
request that these commitments be reflected in any order approving the Application.

WHEREFORE, for the reasons set forth above, the UWUA’s petition 1o intervene
should be granted, if indeed a renewed intervention is necessary given that the UWUA
has already been émnted intervention in this Docket, and the LUWUA should remain or
should be made a fill party 1o this phase of this Docket. In addition, the UWUA
condirionally opposes the Application absent canfirmation thar the Definitive Agreement
in fact reflects the Memorandum of Agreement.

Respectfully submired,

(nthin. S - Seopa
Cynthia S. Baééma 7 d

David E. Pomper
Pennsylvania Bar No. 55998

Anomeys for the Utility Workers
Union of America, AFL-CIO

Law Qffices of:
Spiegel & MeDiammid
Suite 1100
1350 New York Avenue, NW
Washington, DC 200054798
(202) 879-4000

June 7, 1999
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CERTIFICATE OF SERVICE

1 centify that [ have this day served a true copy of the foregoing document
(Petition of the Utility Workers Union of America, AFL-CIQ to Intervene Out of Time)
upen the participants on the attached list, in accordance with the requirements of § 1.54
(relating to service by a participant).

Dated this 7th day of June, 1999,

. Qo . Q'mxp.ﬂ/\i
e David E. Pomper '
' Anarmney for
Utility Warkers Union of America, AFL-CIO
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Carol Pennington

Office of Smail Busines Advocalc
300 Nerth Second Smeer, Suie 1102
Hamsburg, PA 17101

Patricia AMGWONE

Thomas Thomas Armswong & Nicsen
p.0. Box 9500

Hagrisburg, PA 17108-9500

Office of Spacial Assistants
Pa Public Unliry Commission
P.O. Box 3265
Hairisburg, PA 17105-3263

ERIALN )
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Dame} Clearfield
wolf Block Sehowr & Sofis-Cohen
212 Locust Sircet, Swie 300
Harmsburg, PA 17103-1236

Brign Rider

Penpsylvania Retallers” Assue.
224 Pine St

Hamsbwrg, PA 1710}-1323

Richen) Herskoviz
Duquesne Light Company
P.O. Box 1930

Pitsburgh, PA. 15230-1530

R

e

Mury"McFall Hopper
PECO Energy Company
£ 0. Box 869D

Philadelphia, PA 19101-8699

Howard Lowk

Allcgheny County Law Dept.
300 For Pix Commons

445 Fort Piz Bewlevard
Pinsburgh. PA 15219

Kenneth Maiman

Andrews & Kunth

425 l.exinglon Avenye
New York, NY 10017-3803

Robert Weisenmillor

MRW & Associares, Inc.
1999 Humson St., Suiie 1440
Ciklang, CA 94612-3517

rule

Mariza Sifontcs

Officc of Capsumer Advocale
555 Walnr Srect

St Floor Forum Place
Hagvisburg, PA 17101-1923

Denerce Coven Zeve

Terry Lupia

Office of Amorney Geperal
1414 Floor, Srawberry Square
tHamisburg, PA 17120

Timothy Momn

Sysiem Council L-10, IBEW
986 Groentree Koad
mumsturagh, PA 15220

Tames Dougherty

McNees Waliace & Nurick
PO Box 1166

Hemsburg, PA. 17108-1166

Jahin Wilson

Community Action Associarion of Pa.
222 P SL

Hamishurp, PA. 17101

David Hughes
4037 Ludwick 81
Pinsburgh, PA 15217

Jacqueline Morrow

313 Ciry County Building
414 Grant Srreer
Pimsturgh, PA 15219

Steven Buicker-Mckee

Babs Calland Clements & Zomair
&t Floor, Two Gareway Cemer
Punsbargh, PA 15222

Exeter Associatzs, Inc.
12814 Prasperity {rive, Sune 350
Silver Spring, MD 20904

Michue] Rewd, Direcror
Muertals Management Sexvices
Adminismhve Resources, e
500 Commonwcalth Drive
Warrendale, PA 13086-7513

l Kandace Melillo

Pa Public Unility Commssion
Office of Tral Swff

PO Box 1265

Hogrisburg, A 17105-3265

Terrance Firzpamek

Rym Russell Ogden & Sehzer
800 Nogth Third Street, Swite 101
Harrisburg, PA 171022025

Kevip McKeon

Wilham Hawka

Malacsen Hawke & McKoon
100 North 1000 S,
Rumishurg, PA 17100

Kcnneth Ziclomis

Sievens & Lee

PO Box 12080

Hardismmg, PA 17108-2090

IJohn Moot

Skadden Arps Skac Meugher & Flom
1440 New York Avenye, NW
Washington, DC 20005

Jmn Ferlo, Councilman
10 Cisy-Counsy Bullding
Punshurgh, PA 15219

Siephen Baren

} Kennedy & Assoc.

35 Glenlake Parkway, Suitz 475
Allanta, GA. 30328

Kenneth Wiseman

Andrews & Kurth

1701 Pennsylvania Avenue, NW
Washingron, DC 20006

Michazl Kuntz

Bothm Kunz & Lovwry
2110 CBLD Center

36 Eaay Seventh St.
Cincinnati, OH 45202

Rober Siefanko
Pitsburgh School District
341 Souh Belleficld Ave.
Pinsburgh, PA 15213




Margaret Peters

The Peoples Natural Gas Company
625 Libamty Ave.

Pushurgh, PA 15222-3197

Daonald Ayersmman
IBEW J.ocul 2357
1129 Denver Ave,
Morgastown, WV 26505

Anamey of Record
Enviropmental Enerpy Project
3700 Verun Way

Haeisourg, PA 17110

David Boenin
New Energy VepRires

1545 Wulnur St Sujre 2525
Philadelphia, £4 19103

James Sietfes

Enron Power Markeung, Inc
£O Box 3428

l-lo:man, TX 7MY

b . '

Jossph Dwastizky

Hangley Aronchisk & Pudlin
One Logan Square, 12 Floor
Philadeiptua, PA 19103

ThOMAs AURSPUIBET
MidCon Cumparaiog
Offwe of General Counscl
701 Easy220d Sy,
Lombard, I 60148

Sheiia Hollis

Dusne Momis & Heckscher
1667 K 81, NW, Suye 700
Washington, DC 20006-1608

W
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David Cruhirds

Elege Cloaringhouse, Inc.
J0U-Loutsiuna, Suite 3800

Houston, TX 770005050

Lawrence Moncnef
Pmsbursh Chapier NAACP
1364 Silverion Ave,
Pimburgh, PA 15206

lohn Siember

1705 Alicgheny Builldng
429 Porbes Ave.
Pitsbusgh, PA 15219

Tim Marrill

The Eastern Group

4 Penn Center West, Swie 200
Pimsburgh, PA 15276

Samue! Braver

Buchanan Ingersoll, IC

301 Grunt St., 201 Floor
Pittsburgh, PA 15213-1410

Roger Clark
505 Denston Dr, .
Ambler. PA 190D2-3901

Brian Kalcic

Exced Consuinng

225 S. Maamec Ave., Swmte 720-T
$r. Louis, MO 63105

lohn Harton
MidCon Corporstion
701 Easy 2204 &,
Lombard, IL 60148

Mark McGuire

Ienner & Block

601 13 S5, NW, Suse 1200
Wishmgron, DC 20005

Vickiren Acshlemun

QST Energy Inc.

300 Humiltor Biva,, Suite 300
Pecria, 1L 61602

Keith Sappenficld

NorAm Energy Managemenr, Inc.
1600 Smith, Suite 1140

Houston, TX 77002-7345

Cmdy Dang

Dollur Encrgy Fund
P.O Rox 4232%
Pussburgh, PA 15203

quplm Feld

FirstEnergy Corp.
76 Sowh Mam St
Akron, OH 44308

Thomas Gadsden
Macgan Lewss & Baclaus
2000 Onc Logan Squurt
Philadelphia. PA 19103

Donaid Kaplan

Brestom Guies Filis & Rouvelas Meeds
1738 New York Ave , NW, Sune 500
Washingron, DC 20006-4759

John O'Briea

Whesled Eleciric Power Co.

50 Charles Lindbutgh Bivd., Suite 207
Uniendale, NY 11553

Albert Benincasa
Ing Stonc

46 5 Avenue

Sea Cuff, NY 11579

Craig Nifong

MidCon Corpondion
3200 Soythwest Frecway
Housiom, TX 77027

Gorgdon Smith

Tohn & Henreper

1200 179 S, NW, Suitc 600
Washington, DC 20036

Gary Jefffies

CNG Energy Services Corp.
P.0. Box 15746

Pinsburgh, PA 15244-0746

fobn Omr

Enike Ensrgy Trading & Murketing
One Westchester Cenper

10777 Westheimer, Swie 650
Houston, TX 77042

Penims Bloom

Local 272, JBEW
617 Midland Avenue
Midiand, PA 15059
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Hon. Michasi R Veun

Amn. R David Myers

16 Bast Wing

Pennsylvania House of Represenianves
Hamsbung, PA 17120

Hon. Nicholas Colufella

Ama. R Davil Myers

16 East Wing

Perinsylvania House of Reprcicntalives
Harrisburg, Pa 17120
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Hon. Viewar Lescovitz

Aun. B Duvid Myers

16 East Wing

Pennaylvams House of Represeatabves
Hurrisburg, PA 17120

Hon. Gezald LaValle

Amn R. Pavid Myers

16 East Wing

Pennsylvanis House of Represeninfives
Hurrishurg, PA 17120

.Hnn. Susan Laughlin

. Amm. R David Myers

16 Eust Wing
Pennsylvania House of Representativey
Hamrwburg, PA 17120

Seomr ] Rubin
3 Lost Creck Drve
Sehasgrove, PA 1787T0-9357




COMMONWEALTH OF PENNSYLVANTA

DATE: June 10, 1999

SUBJECT: R-00974104

J. McNulty, S t ;JUCUMENT
FROM: James J. McNulty, Secretary - FOLDER
*\/!E\? “

Duquesne Light Company Restructuring Plan

TO: Law Bureau

Attached is a copy of a Petition to Intervene and
Comments Conditionally Opposing Application of Duguesne
Light Company for Transfer of Property Used or Useful
in Public Service filed by Utility Workers Unicn of
America, AFL-CIO, in connection with the above docketed
proceeding.

This matter is assigned to .your Bureau for
appropriate action.

Attachment

cC: FUS; OSA

1lat

EEF
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. CRIETAL

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Duquesne Light Company )

Application to approve ) R EC E 5 \}i E D

restructuring plan pursuant ) Docket No. R-00974104

to 66 Pa. C.S. §2806(d

5. 3280600 ’ JUN 14 1999

Duquesne Light Company Application )

for Certificate of Public Convenience ) PA PUBLIC UTHaTY COMMISSION
and for Commission Approval of the ) SECRETAKY'S BUREAU
Transfer and Acquisition of Property ) Docket No. A~110150¥0020

Used or Useful in the Public Service ) _

Between Duquesne Light Company ) (Motion to Consolidate Pending)
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PENNSYLVANIA PUBLIC UTILITY COMMISSION

Duguesne Light Company )
Application to approve )
restructuring plan pursuant ) Docket No. R-00974104
to 66 Pa. C.S. § 2806(d) )

Duquesne Light Company Application )
for Certificate of Public Convenience )
and for Commission Approval of the )
Transfer and Acquisition of Property ) Docket No. A-110150F0020
Used or Useful in the Public Service )
Between Duquesne Light Company )
and FirstEnergy Corp. )

{Motion to Consolidate Pending)

REPLY COMMENTS OF DUQUESNE LIGHT COMPANY

Duquesne Light Company ("Duquesne") hereby submits its comments

in reply to the comments of the intervenors on (i) the generation exchange with_

JUCKETED

JUM 16 1999

FirstEnergy Corp. ("Exchange"}), and (ii) Duquesne's accounting protocols.
INTRODUCTION
No intervenor opposes the Exchange. In fact, "the OCA continues to
support both the Generation Auction and the Generation Exchange" and "expects that
the Generation Exchange with FirstEnergy will improve the value realized by
Duquesne and its ratepayers through the divestiture process." OCA Comm. at 3, 7.

The only disputed issue related to the Exchange is the Duquesne Industrial

Intervenors' ("DII") opposition to a modest increase in decommissioning?g)@ @' (i‘:‘}, ‘\f i E N T

FOLDER




$43 million to $57.4 million). While DII argues that these costs were finally
determined in the Restructuring Order, that is not the case. The purpose of the
auction is to allow the market to determine the value (net of any costs, including
decommissioning) of Duquesne's generation. Restructuring Order at 79. Decommis-
sioning costs are simply one component of the cost of generation that a purchaser
must value. Furthermore, DII ignores the fact that any increase in decommissioning
costs is covered by the minimum commitment and the fact that the Exchange, taken
as a whole, remains in the public interest. As the OCA states:

[Iln light of the other inter-related aspects of the Generation Ex-

change, including the firm cap on the decommissioning liability of

Duquesne and its ratepayers, the additional generating unit and the

increased minimum commitment, the OCA does not oppose the

increased decommissioning liability.
OCA Comm. at 9-10. As the OCA recognizes, it is neither fair nor appropriate to
perform a piecemeal review of individual components of the Exchange, as DII
apparently seeks.

There also is no substantive opposition to the Accounting Protocols.

The OCA states that it "generally accepts the accounting protocols as set forth by
Duquesne" (OCA Comm. at 12) and DII states that its "review of the protocols
reveals that the proposal appears to be reasonable" (DII Comm. at 5). This notwith-

standing, DII urges the Commission to once again delay its approval of the Account-

ing Protocols, asserting that doing so will have no effect on the Auction. That




assertion should be rejected, as DII, despite ample time and opportunity to review the
protocols, has not identified a single flaw in them and, in fact, contends that they
"appear to be reasonable." Any continuing uncertainty regarding the Accounting
Protocols will, in fact, undermine the Auction because it creates uncertainty as to
whether the Exchange and Auction transactions actually will close.

DISCUSSION
L. COMMENTS ON THE EXCHANGE

A. Minimum Commitment

The minimum commitment, as described by the OCA, i1s "a guarantee
that the Generation Auction would realize, at a minimum, the administrative determi-
nation of the market value of Duquesne's generation assets." OCA Comm. at 7. The
OCA requests that any "additional [nuclear decommissioning] tax liabilities and
Beaver Valley employee transition costs created by the transfer of the nuclear assets"
be covered by the minimum commitment. /d. at 9. Duquesne can confirm, as it did
at the April 13, 1999 technical conference, that the minimum commitment covers
such costs (whatever the final level of such costs), such that, when all transaction
costs and tax effects are accounted for, the market value for Duquesne's generation

will be no less than the $110 million amount set forth in the Restructuring Order.




B. Nuclear Decommissioning Costs

The OCA states that "in light of the other inter-related aspects of the
Generation Exchange, including the firm cap on the decommissioning liability of
Duquesne and its ratepayers, the additional generating unit and the increased
minimum commitment, the OCA does not oppose the increased decommissioning
liability." OCA Comm. at 9-10. DII, however, contends that "[n]o basis exists to
increase Duquesne's stranded cost recovery for future nuclear decommissioning
expenses” and that the Commission should adhere to "the more reasonable estimate
provided by the DII witness Kollen." DII Comm. at 13 (emphasis added).

DII's position should be rejected. First, DII's position mistakenly
assumes that the "estimate" provided by Mr. Kollen, and accepted by the Commis-
sion as the administrative estimate, controls the Auction. Clearly, it does not.
Rather, as the Commission held in the Restructuring Order:

We agree with the ALJ that it is an economic tenet that the market-

place determines the true value of an asset. Specifically, an actual

"arms length" market transaction between a willing seller and a

willing buyer to determine the value of an asset is superior to the

expert predictions of what the future value of that asset may be.
Restructuring Order at 79 (emphasis added). Consequently, the decommissioning

"estimate" provided by Mr. Kollen is just that, a cost estimate that the marketplace is

free to accept or reject. As the Commission reaffirmed in its Auction Order, "[wle



agree with the Company's assertion that 'the issue of whether the assets have great
value or no value is for the market to decide." Auction Order at 30,

Second, DII faiis to recognize that Mr. Kollen's estimate of decom-
missioning cost is, under the Customer Choice Act, ouly an initial estimate that
could later be increased by Duquesne based on changes in decommissioning require-
ments. Section 2804(4)(iii)}(F) permits an "increase [in the] allowance for nuclear
decommissioning costs to reflect new information not available at the time the
utility's existing rates were determined." With the Exchange, however, Duquesne's
ratepayers will not be at risk for any increase in decommissioning costs above the
amounts requested in this Application. Rather, as provided in the Nuclear Convey-
ance Agreement, FirstEnergy will assume "[a]ll liabilities and obligations of DLC in
respect of Decommissioning the DLC Nuclear Assets, and the Decommissioning
Costs relating thereto whether arising prior to, on or after the applicable DLC
Nuclear Closing Date." NCA § 2.3(f). As the OCA recognizes, this provision
establishes a "firm cap on the decommissioning liability of Duquesne and its
ratepayers.” OCA Comm. at 9. This cap provides greater protection to Duquesne's
ratepayers than an administrative "estimate" that is subject to changes in decommis-
sioning costs over time.

Third, DII's position seeks to preserve for its customers all the value

achieved through the Exchange, but to disallow selected costs. That one-sided




approach is clearly unfair and Duquesne is not prepared to close the Exchange under
those circumstances.! The appropriate standard of review is whether the Exchange,
taken as a whole, is in the public interest. DII does not contend otherwise and, as the
OCA has stated, Duquesne's ratepayers will be far better off through an auction of
wholly owned fossil units and a minimum commitment regarding auction proceeds
than they would have been under an auction of the CAPCO Units.

C. Environmental Remediation

The Nuclear Conveyance Agreement requires that Duquesne perform
limited environmental remediation at the Beaver Valley site, with the estimated cost
being approximately $2 million. The OCA states that “this additional work should
also be covered by the minimum commitment." OCA Comm. at 12. Duquesne
confirms that the costs of this environmental remediation will be treated the same as
any other transaction cost - i.e., the costs will be deducted from auction proceeds and
will be covered by the minimum commitment.

D. Ancillary Services

One of the additional benefits of the Exchange is a contractual
commitment by FirstEnergy to meet Duquesne's full requirements for certain

ancillary services (regulation, spinning reserve and supplemental reserve) at rates

! See Generation Exchange Agreement at page 20 (Duquesne can terminate
Agreement if the PUC "disallows from recovery in rates a material portion of
the expenses related to the Generation Exchange").
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that are below Duquesne's current ancillary service rates. See Ancillary Services
Service Agreement. The OCA states that "Duquesne could utilize the difference
between the rate provided by FirstEnergy and the rate included in Duquesne's
generation component as an offset to stranded cost." OCA Comm. at 15. Duquesne
disagrees with this suggestion because, as the OCA recognizes (id.), it would cause a
shift in the manner in which ancillary services are included in retail rates (currently,
in the shopping credit) and would preclude EGS' from self-supplying certain services
(currently, they can self-supply supplemental reserves). Duquesne, however,
supports the OCA's alternative position that "Duquesne offer to provide these
services at these favorable rates to competitive suppliers who are seeking to supply
Duquesne's customers." /d Duquesne confirms that, as stated in the Application (p.
16 n.11), it will offer ancillary services to third parties at its cost to procure or supply
those services. If the arrangement with FirstEnergy represents the least-cost option,
Duquesne will amend its rates at FERC to offer an EGS the option of purchasing
these three ancillary services from Duquesne at the same rates and terms as available
to Duquesne.
E. Must-Run Agreements

The Restructuring Order required that Duquesne's divestiture plan

"disclose those assets and/or operational criteria of an asset essential for the contin-

ued reliability of service in the Duquesne territory.” Rest. Order at 80. In compli-




ance with this requirement, Duquesne's Auction Plan explained that it is necessary
for the Cheswick and Elrama units to operate during peak periods to maintain
reliability in the eastern portion of Duquesne's system. Auction Plan at 33,
Duquesne also included a term sheet describing the must-run requirements and
pricing that would be required of the new owner(s) of Cheswick and Elrama.
Auction Plan, Appendix F.

No party objected to Duquesne's proposal regarding must-run genera-
tion, Rather, the OCA and Trial Staff both sought clarification that Duquesne would
continue to pursue the least-cost option for resolving must-run issues. See DLC
Reply Comments at 40-41.2 Duquesne responded that it would do so and, specifi-
cally in response to OTS, noted that the must-run agreement would protect ratepayers
by "permitting the generator to charge for service only in the hours it is called on
(and, even then, only if its costs exceed market rates), rather than [allowing] a fixed
capacity payment that would be payable by Duquesne and its ratepayers without
regard to the number of hours the unit was needed for reliability purposes." Id. at 41.
Duquesne thereafter negotiated a Must-Run Agreement with FirstEnergy that

conforms to the term sheet attached to the Auction Plan.

2 The IBEW stated that it had several "questions" regarding the proposal. DLC
Reply Comments at 41. The IBEW has since withdrawn any opposition to
the Auction.



The OCA and OTS do not oppose the Must-Run Agreement. How-
ever, DII, despite failing to raise any concerns at the time the Auction Plan was filed
and never once raising must-run issues at any of the technical conferences, now
contends that the Must-Run Agreement is "improper and must be rejected." DII
Comm. at 15.

DII's comments should be rejected as untimely. DII could have raised
the same concerns in its comments on the Auction Plan, which included a term sheet
containing all the same terms to which DII now objects. DII failed to do so, how-
ever, and thus Duquesne properly proceeded to negotiate the necessary arrangements
with FirstEnergy and has now circulated the Must-Run Agreement to all the bidders
in the Auction. DII, having sat on its hands, should be deemed to have waived any
ability to undermine the Auction at this late date. Rejecting DII's comments as
untimely will not, in any event, prejudice DII, as the Must-Run Agreement is FERC-
jurisdictional (and was filed with this Commission for informational purposes only)
and therefore DII will have the opportunity, if it so desires, to comment on the Must-
Run Agreement at the time it is filed with FERC for approval.

Duquesne will nevertheless briefly addresses DII's concerns below.
DII's objections are based on misunderstandings of both the operational conditions

that necessitate the Agreement and the Agreement itself.
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First, DII argues that the Agreement is "noticeably vague regarding
what will constitute a reliability concem” and "does not specify whether the 'reliabil-
ity' concerns . . . will be related to a lack of generation sufficient to meet customer
demand or a transmission-related issue." DIl Comm. at 16 & n.16. DII fails to
understand that, by its very nature, a must-run condition represents a combination of
transmission and generation [imitations. Because of the transfer limits on
Duquesne's transmission system during certain peak hours, the eastern portion of
Dugquesne's system cannot import its full generation requirements from external
sources. Consequently, local area generation must be committed during those hours
to maintain generation service to retail load and to avoid thermal overloads or
voltage limits on the transmission system. The Agreement, which requires Duquesne
to provide weekly information regarding expected must-run conditions (see Agree-
ment § 3.2(b)), provides as much notice as possible to the new ownei(s) as to when
these limits will arise.

Second, DII argues that "to place any unit in a 'Must Run' status . . . is

antithetical to a competitive market structure for electric generation supply” and that
"[a]ny purported ability for an owner to exercise 'market power' can and should be

adequately addressed through the contracting process as part of a competitive supply
market." DIl Comm. at 17-18. This comment also fails to appreciate the nature of a

must-run condition. A must-run condition cannot, by definition, be alleviated
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"through the contracting process as part of a competitive supply market" because, for
the local area in which the condition exists, there is no competitive supply market
during must-run hours. During the few peak hours when either Cheswick or Elrama,
or both, must operate to maintain reliability in the eastern portion of Duquesne's
system, the owners of those units will have no competition to serve a portion of the
load in that area and, in the absence of the Must-Run Agreement, could therefore
increase prices to noncompetitive levels. That is the very reason that Duquesne -
like every other utility in the country facing these same conditions, including the
ISOs in California, PIM, New York and NEPOOL - has adopted a Must-Run
Agreement that imposes cost-based caps on prices during must-run periods.>

Third, DII argues that Duquesne "should be required to join an ISO or
RTO" before it can "unilaterally decide when a 'Musi-Run’ situation occurs.” DII
Comm. at 18. DII's position is unrealistic and without merit. Duquesne's divestiture
1 expected to close within the next six to nine months and it is clear that no 1SO or
RTO will exist in the area prior to that time. It is therefore imperative, to maintain
reliability, that the Must-Run Agreement be implemented by Duquesne at the time

the divestiture closes. To the extent an ISO later becomes operational in the

DII also mistakenly believes that the Must-Run Agreement is related to
Duquesne meeting its obligations as the Provider of Last Resort. See DI
Comm. at 19. That is not the case, as the Agreement addresses the need for
local generation to maintain reliability for both POLR loads and loads served
by an EGS.
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Duquesne area, the Agreement provides that Duquesne may assign the Agreement to
that ISO. Agreement § 7.1(b). Prior to that time, Duquesne will act in functionally
the same manner as an SO, given that it will own no generation and therefore have
no incentive to treat the owners of the must-run units differently than any other
supplier or generation owner.

Fourth, DII asserts that "requiring a buyer to execute the mandatory
‘Must Run' agreement will clearly diminish the value of the plants in the auction."
DII Comm. at 18, This fact, even if true (which it is not), misses the mark because,
as required by the Restructuring Order (p. 80), reliability must be maintained
following the divestiture even if there is a cost to doing so. The objective, of course,
as contemplated by the Auction Order (page 46), is to select the least-cost option of
maintaining reliability. Duquesne has done so by limiting the owners of Cheswick
and Elrama to recovery of their operating costs, rather than providing them a fixed
capacity payment, so as not to repeat the mistakes made in other regions of the
country.* Duquesne also has provided the owners of Cheswick and Elrama the

option to "buy out" the Must-Run Agreement by paying for any transmission

In California, where a large fixed capacity payment was provided, a study
determined that this capacity payment was skewing the competitive market,
resulting in generators "withholding" capacity from the competitive bidding
process because of their ability to obtain more revenue when called upon
under the must-run agreements. See Report on Market Issues in the Califor-
nia Power Exchange Markets, Market Monitoring Committee of the Califor-
nia Power Exchange, FERC Docket No. ER98-2843-000 ef al.

12
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upgrades that would alleviate the transmission constraints. See Agreement § 2.5.°
This flexibility will allow the owner of these units to make the decision as to the
most economic option, whether it be providing service under the Agreement or
terminating it by constructing new facilities. This will allow the new owner(s) to
maximize the value of its generation, contrary to the speculation of DII,

For all the foregoing reasons, DII's objections to the Must-Run
Agreement should be rejected.

F. Comparable Value

The Environmentalists are the only party contending that "Duquesne
has failed to demonstrate that the two sets of plants have comparable value." Env.
Comm. at 4. This contention should be rejected for the same reason that it was in the
Auction Order. Auction Order at 15. The FirstEnergy plants have greater value -
whether viewed on an administrative forecast basis or on the basis of expected
auction values - than the CAPCO Units. See October 29, 1998 Duquesne Compari-
son of Value. Because of this, the OCA "expects that the Generation Exchange with
FirstEnergy will improve the value realized by Duquesne and its ratepayers through

the divestiture process." OCA Comm. at 7. That expectation also is consistent with

s Duquesne determined that, rather than constructing these upgrades itself and
requesting that they be treated as transaction costs, the new owners of the
generation would be better situated to make a determination of whether
upgrades are a cost-effective means of addressing the must-run condition.

13




the Auction Order, in which the Commission "reiterate[d] our belief that it is better
to deal with the sale of a unit as a whole, rather than trying to auction off a minor-
ity/partial interest." Auction Order at 38.

Against this evidence, and prior Commission fact finding, the
Environmentalists fail to identify a single characteristic of any of the FirstEnergy
plants that would cause the Commission to be concerned that they will not bring
greater value in the Auction than Duquesne's partial interests in the CAPCO Units.*
Rather, the Environmentalists focus only on certain costs of the transaction, as if
those costs are being incurred because of the Exchange. This is not the case, as the
costs at i1ssue - e.g., termination of the Beaver Valley lease, environmental
remediation, and incremental O&M and capital - would be incurred even if there
were no Exchange and Duquesne had auctioned its partial interests in the CAPCO
Units to an entity other than FirstEnergy. The relevant point is that, because of the

Exchange, ratepayers will be protected by the minimum commitment from any risk

that these costs will increase the stranded costs payable under a stand-alone adminis-

The Environmentalists also complain that "the due diligence reports were not
presented” to the Commission. Env, Comm. at 5. There is no such require-
ment. The Auction Order required Duquesne only to "summariz[e] the
results of the due diligence." Auction Order at 15. Duquesne has done so,
explaining that "due diligence has revealed no material environmental
conditions and independent experts have concluded that the FE Plants are
well maintained when compared to similar plants." Application at 22.

14



trative determination of stranded costs. That protection is simply not available
without the Exchange.
1L ACCOUNTING PROTOCOLS

A. More Delays in Approving the Protocols

The Restructuring Order required that Duquesne's Auction Plan
"describe the ratemaking accounting for use of proceeds." Restructuring Order at 81.
Consistent therewith, Duquesne filed detailed accounting protocols with the Auction
Plan. Auction Plan, Appendix G. Several parties expressed concern with these
protocols and, in response, Duquesne proposed an alternative accounting methodol-
ogy and sponsored several technical conferences. DLC Reply Comm. at 19-23.
Duquesne has now requested approval of the revised protocols. Application,
Appendix E. No party opposes these accounting protocols. "The OCA generally
accepts the accounting protocols as set forth by Duquesne" and cautions only that "it
will be necessary to review all costs incurred to assure that the transaction costs are
just, reasonable, and prudent." OCA Comm. at 12. DII states that "[our] review of
the protocols reveals that the proposal appears to be appropriate." DIl Comm. at 5.

This notwithstanding, DII contends that "definitive approval of an
accounting methodology is premature prior to the actual auction of the generation
assets." /d. This request for further delay has no merit. The Restructuring Order

required the submission of the protocols at the time the Auction Plan was filed. This
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requirement would have been an empty gesture if, as DII now suggests, approval of
them "will not significantly impact the operation of the asset auction and is unneces-
sary at this time." DII Comm. at 17. As the Restructuring Order recognized, the
accounting protocols should be in place before the auction is complete.” Finally, and
in any event, DII offers no substantive reason for delaying approval of the protocols.
It has not identified, despite having over six months to review them, a single flaw in
the accounting protocols. In fact, DII concedes that "the proposal appears to be
appropriate." DIl Comm. at 5. There is no purpose to be served in further delaying,
contrary to the Restructuring Order, approval of the Accounting Protocols.
B. Unsold Assets

Several parties note that the protocols continue to provide a "zero
value" for any plant that cannot be sold in the Auction. OCA Comm. at 13; DII
Comm. at 6. This issue has been addressed previously by the Commission.
Duquesne's auction proposal specifically provided that the value of any unsold assets
would be capped at zero. DLC St. 1-R at 17; DLC Reply Comm. at 25-27. The

Commission agreed with Duquesne, holding that "the issue of whether the assets

As Duquesne as explained, "[t]he issue is whether, consistent with the
Restructuring Order, Duquesne has sufficient certainty that it will recover its
actual stranded costs for Duquesne to commit to binding contractual terms
with the winning bidder(s). If not, there will be increased uncertainty regard-
ing whether the auction will close and this uncertainty, as discussed supra,
will harm the auction." DLC Reply Comm. at 20 (Nov. 23, 1998).
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have great value or no value at all is for the market to decide." Auction Order at 30.
As Duquesne also has stated, however,
[T]he zero value (or "no bid") scenario was expected to occur, if at all,
in the auction of Duquesne's nuclear interests in the Beaver Valley
and Perry plants. Given that these interests will now support a swap
that enables Duquesne' to market a portfolio of wholly owned fossil
units, it is far less likely that the zero value scenario will occur.
Consequently, the Commission may defer resolution of the zero value
issue, provided that it approves the Generation Exchange.
DLC Reply Comm. at 27. It therefore remains appropriate, as contemplated in the
Auction Order (p. 30), for the Commission to defer a final resolution of any "zero

value" issues at this time, provided that the Exchange is approved.

C. Stranded Cost Amounts

The Environmentalists argue, without explanation, that Duquesne
"seeks to change previous Commission rulings on stranded costs" for deferred taxes
and deferred fuel costs. Env. Comm. at 4. That is not the case. First, the deferred
fuel amount included in the Accounting Protocols is only for "illustrative purposes"
in the event Duquesne prevails in its appeal, as the OCA recognizes. See OCA
Comm. at 12. The protocols therefore do not conflict with the Commission's present
exclusion of a portion of such costs from rates.

Second, with respect to deferred taxes, the accounting protocols
properly implement the Restructuring Order, rather than “changing” it. It is undis-

puted that the final deferred tax balance must properly reflect the elimination of the
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merger synergies (applicable only under an administrative determination), the
elimination of the FAS 109 regulatory asset, and reflect the tax basis in the assets
being sold. See Application, Appendix E; Letter of J. Moot to J. McNulty of May
26, 1999. Moreover, these accounting entries may benefit ratepayers as compared to
the result under a stand-alone administrative determination. As shown in the
example in Appendix E, after "accounting for both the offset credits and the elimina-
tion of the FAS 109 Regulatory Asset, stranded costs are still reduced by a total of
$396.69 million and the associated deferred tax balances are reduced by a total of
$92.88 million, as compared to the allowed amounts under a standalone administra-
tive determination.” Attachment A, page 2, May 26, 1999 Letter from J. Moot to J.
McNulty.
1. CTCDESIGN AND SHOPPING CREDITS

Duquesne has proposed that the shopping credits be fixed for the
transition period to support an auction of the POLR service and that any proceeds
from the auction be used to shorten the transition period. In its Order on Third
Compliance Filing, the Commission "agree[d] with Duquesne that we have held that
the shopping credits for each class should remain fixed during the transition period
and that it is too late to revisit this issue at this stage in the proceedings." 3d Comp.
Order at 10-11. The Commission also has previously rejected proposals to reduce

rates, including the CTC, agreeing with Judge Corbett that the objective of this
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proceeding is "to assure ratepayers the transition period will end as quickly as
possible." Recommended Decision at 447; see Restructuring Order at 185.

In their comments on the Exchange, both the OCA and DII raise
certain issues related to CTC design and shopping credits. The most troubling
position is that of DII, which, for the first time, requests that the Commission
reconsider the shopping credits for industrial customers, noting that the switching
levels for these customers are below that of PECO Energy. DII Comm. at 10. DII's
position has no merit. First, as DII is well aware, the principal reason that a large
portion of Duquesne's industrial load is not shopping is that their existing Rule 4
contracts — more so than those of any other utility in the state - already provide
competitively priced service. Second, an in any event, 1t is too late for DII to argue
that the Commission should revisit the shopping credits. The Third Compliance
Order finally resolves that issue and DII, having not appealed it, has waived any
ability to change those shopping credits now. DH's position also would effectively
nullify the POLR auction, as it would allow the Commission to revise the shopping
credits affer the winning bidder had already agreed to provide service under them.
The Commission recognized the harm from this uncertainty in rejecting any changes

to the shopping credits in the Third Compliance Order.®

8 3d Comp. Order at 10 (noting Duquesne concern that "adopting OCA's

proposal would add uncertainty to the Provider of Last Resort (POLR)
{continued...}
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The OCA recommends that a portion of the proceeds from the
Auction be used to reduce CTCs or, in the altemative, that if the proceeds are used to
shorten the transition period and terminate the collection of CTCs prior to 2005, that
the rate cap be extended to 2005. The OCA's first proposal, to reduce CTCs, is
contrary to the Restructuring Order, which declined to order immediate rate relief
and determined that shortening the transition period was in the public interest. Rest.
Order at 185, adopting Rec. Dec. at 447, The second proposal is contrary to the
Customer Choice Act, which provides that the generation rate cap will remain in
effect only "for a period of nine years from the effective date of this chapter or until
an electric distribution utility is no longer recovering its transition or stranded costs
through a competitive transition charge or intangible transition charge and all
customers of an electric distribution utility can choose an alternative provider of
electric generation, whichever is shorter." 66 Pa. C.S. § 2804(4)(ii) (emphasis

added). The OCA's position shouid therefore not be accepted.®

§(...continued)
auction because potential POLR bidders would not know with certainty the
value of the shopping credits").

Duquesne has had informal discussions with the OCA in an attempt to
address its concerns regarding rate cap protections for residential customers.
Duquesne is willing to continue those efforts and, depending on information
obtained in the POLR Auction, a resolution of this issue may be possible on a
consensual basis with the OCA. Until that time, the Commission should
adhere to its prior findings that the shopping credits shall remain fixed and
(continued...)
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IV. OTHER ISSUES

A, Environmental I1ssues

The Environmentalists argue that, if the Commission allows
Duquesne to “"reopen the restructuring order and recognize some significant increases
in the company's stranded costs," the Commission should order Duquesne to create a
"sustainable energy fund." Env. Comm. at 8-9. As indicated supra, however, the
Environmentalists are incorrect in contending that Duquesne is "changing” or
"reopening" Commission findings on stranded costs. Rather, Duquesne is properly
accounting for net auction proceeds and, notably, the OCA does not object to any of
these accounting entries. There is, therefore, no need for the Commission to consider
the unrelated issue of a sustainable energy fund.

B. Ohio Labor Issues

UWUA Local 140 states that the Application is "silen[t] as to the
protections offered New Castle workers," but that "the UWUA will not oppose the
proposed Application . . . if Duquesne expressly confirms that the Definitive Agree-
ment reflects the employee protections agreed upon in the Memorandum of Agree-
ment [between UWUA Local 140 and with FirstEnergy]." UWUA Comm. at 5-6.

While it is true that the Application does not discuss nonjurisdictional issues related

°(...continued)
that Auction proceeds shall be used to reduce the transition period.
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to Ohio employee matters, the UWUA has overlooked the protections of its members
included in Section 8.11 of the Generation Exchange Agreement. It is Duquesne's
understanding that these protections embody Local 140's agreement with
FirstEnergy, but any such interpretational issues, assuming they exist, are matters to
be addressed and resolved between FirstEnergy and its union, not by Duquesne or
this Commission.

UWUA Local 270 also has submitted comments on the Exchange,
contending that certain provisions of the Generation Exchange Agreement constitute
a "violation of the National Labor Relations Act." Letter from D. Kotecki to J.
McNulty at 1 (June 4, 1999). Even if this were true (which it is not), this Commis-
sion is not a labor board and has no jurisdiction to decide such issues, particularly as
it relates to employees of FirstEnergy. Moreover, and in any event, Local 270 is
being treated comparably to the other unions affected by the Auction. Duquesne's
IBEW local and FirstEnergy's UWUA Local 140 have reached an agreement with
management regarding the divestiture and, consequently, the winning bidder(s) will
be required to assume their respective collective bargaining agreements. The
Exchange Agreement provides that, if Local 270 reaches a similar accommodation
with FirstEnergy, the winning bidder(s) will be required to accept its collective

bargaining agreement as well. Exchange Agreement § 8.11(m). There has been no
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disparate treatment and, in any event, the Commission has no jurisdiction to address
Local 270's concerns.
C. Allegheny Energy

Allegheny states that it "does not oppose the granting of the Certifi-
cate of Public Convenience requested by Duquesne Light Company per se." Alle-
gheny Pet. at 4. Nevertheless, Allegheny contends that "given the present posture of
the litigation [between Allegheny and DQE, Inc. regarding the now-terminated
merger agreement], AE would seek to obtain an injunction against the transfer of
assets" with FirstEnergy Corp. /d at4. According to Allegheny, such an injunction
would be sought to preserve "pooling of interest accounting" for the now terminated
merger between Allegheny and DQE, Inc. /d Duquesne is cognizant of the fact that
Allegheny opposes a closing of the Exchange and the Auction. DQE and Duquesne
will continue to take all reasonable efforts to protect the Auction and to maximize the
value of its generation for ratepayers. To the extent that any future actions, agree-
ments or judicial decisions respecting Allegheny may have a material affect on the

Auction, Duquesne will promptly so inform the Commission.
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WHEREFORE, the Commission should approve the Exchange
without modification, approve the accounting protocols, and issue an order consistent
with the form of order attached hereto as Appendix A.

Respectfully submitted,

AL

Larry R. Crayne n S. Moot

Assistant General Counsel Skadden, Arps, Slate,
Duquesne Light Company Meagher & Fiom LLP

411 Seventh Avenue 1440 New York Ave., N'W.
Pittsburgh, PA 15219 Washington, D.C. 20005-2111
(412) 393-6049 (202) 371-7310

Dated: June 14, 1999
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APPENDIX A

FORM OF ORDER
ON GENERATION EXCHANGE AND ACCOUNTING PROTOCOLS

THEREFORE, IT IS ORDERED:

1. The Generation Exchange with FirstEnergy is hereby approved
consistent with the findings in this Order.

2. The accounting protocols proposed by Duquesne are reasonable
and shall be used to determine the net proceeds from the Auction.

3. Duquesne is authorized to recover, as transaction costs, the
additional decommissioning costs and labor-related costs identified in the Applica-
tion, subject to those costs being covered by the minimum commitment.

4. The form of accounting order respecting decommissioning that
is attached as Appendix C to the Application is hereby approved.

5. Duquesne shall continue to auction its POLR service using the
fixed shopping credits that have been approved by the Commission.

6.  Duquesne shall, within 30 days of completion of the Auction,
convene a technical conference to inform the parties of the results of the Auction.

7. Duquesne shall, within 60 days of completion of the Auction,
file an accounting for auction proceeds and, in addition, file any new jurisdictional
agreements for review and approval by the Commission.
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0 LOCAL 270 ‘ !

UTILITY WORKERS UNION OF AMERICA

AFFILIATED WITH THE AFL-CIO

POWER—WATER
CLEVELAND, OHIO 44103-3615

LIGHT—HEAT
4205 CHESTER AVENUE

TELEPHOE: (216)881 -0004 R E— C E % “‘f E D

D O CUMEN ]‘ FAX: (216) 881-1333

FOL A I:Q June 30, 1998 JUN 30 1999

SLIC UTHITY COMMISSION
“CRETARY'S BURzAl

Mr. James J. McNulty, Secretary ] PAF
Office of the Prothonotary D A
Pennsylvania Public Utility Commisg l

North Office Building

Harrisburg, PA 17105 - 3265

Docket Number: R-00874104 Via Airborne Express

Dear Mr. McNulty:

This letter is to notify the Pennsylvania Public Utility Commission of the most recent development
between Local 270, Utility Workers Union of America, FirstEnergy and the Duquesne Light
Company as it pertains to the transfer of generation assets.

In our June 4, 1999 letter we informed you that charges have been filed against FirstEnergy with
the National Labor Relations Board over negotiations pertaining to the transfer of generation

assets.

Those charges resulted in the issuance of yet another complaint and notice of hearing dated June
18,1999. This complaint is in addition to the previous complaint issued on April 1, 1999.

Enclosed is a copy of this complaint.

We believe that this complaint further bolsters the Union’s position that FirstEnergy has failed and
refused to bargain collectively over the transfer of generation assets.

Again, this divestiture agreement is not only unfair to the members of Local 270, but also
questions the legalities of FirstEnergy and Duquesne's action against Local 270. | hope you will
take this under consideration in your decision pertaining to the generation asset transfer.

incerely,
CBCLOLCL gl %)M:LL&U
David T Kotecki 01

President
Local 270, UW.U A,

DTK/asq opeiu 1794

Enclosure

Folo H. Peter Burg - FirstEnergy without enclosure
David D. Marshall - Duquesne Light Company  without enclosure




UNITED STATES OF AMERICA

NATIONAL LABOR RELATIONS BoARD  RE (CFE |/ ED

REGION 8
JUN 30 1999
CLEVELAND ELECTRIC ILLUMINATING _ o
COMPANY. AN OPERATING COMPANY OF © PAPUBLIC UTILITY COMM|SSION
FIRSTENERGY CORP, AND FIRSTENERGY CORP. SECRETARY'S BUREAU
and CASENO. 8-CA-30437

UTILITY WORKERS UNION OF AMERICA,
LOCAL 270, AFL-CIO

FIRSTENERGY CORP.

CASE NO. 8-CA-30559
and

UTILITY WORKERS UNION OF AMERICA, 00
LOCAL 270, AFL-CIO

ORDER CONSOLIDATING CASES, 0,4‘
CONSOLIDATED COMPLAINT AND NOTICE OF HE.—\RLég

Utihty Workers Union of America. Local 270, AFL-CIO, herein called the Union, in Case
No. 8-CA-30437 has charged that Cleveland Electric Hluminating Company. An Operating
Company of FirstEnergy Corp. herein called Respondent CEL and FirstEnergy Corp . herein
called Respondent FirstEnergy. Respondent CEl and Respondent FirstEnergy. collectively
referred to as Respondents, and the Union, in Case No. 8-CA-30559 has charged that Respondent
h@g mgﬁﬁ@@nal

Labor Relations Act. 29 U'S C. § 151 et seq. herein called the Act élaqta-d Qﬁérégggand

FirstEnergy have been engaging in unfair labor practices as set
rder
to avoid unnecessary costs or delay. the General Counsel, by the undersigned, pursuant to Section
102 33 of the Rules and Regulations of the National Labor Relations Board. herein called the

Board. ORDERS that these cases are consohdated

ooealam complan VY om 4
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These cases having been consolidated, the General Counsel, by the undersigned, pursuant
to Section 10(b) of the Act and Section 102.15 of the Board's Rules and Regulations, issues this
Order Consolidating Cases, Consolidated Complaint and Notice of Hearing and élleges as
follows.

1. (A) The charge in Case No 8-CA-30437 was filed by the Union on December 28,
1998, and a copy was served by mail on Respondent FirstEnergy on December 31, 1998.

(B) The amended charge in Case No. 8-CA-30437 was filed by the Union on May
24,1999, and a copy was served by mail on Respondents on May 28, 1999,

(C) The charge in Case No. 8-CA-30559 was filed by the Union on March 4, 1999,
and a copy was served by mail on Regpondent FirstEnergy on March §, 1999.

2. (A). At a.ll times material herein, prior to November 7, 1997, Cleveland Electric
liuminating Company (Respondent CEI} was a subsidiary of Centerior Energy Corporation, an
Ohio corporation Seadquartered in Cleveland, Ohio where it operated a public ;uiliry engaged in
the generation and distribution of electricity in Northeast Ohio.

(B} At all times material herein. Cleveland Electric IHuminating Company
(Respondent CEl) has been an operating company of Respondent FirstEnergy. an Ohio
corporation headquartered in Independence, Ohio where it operates a public utility engaged in the
generation and distnibution ofl electricity in Northeast Ohio.  Annually. Respondent CEL in
conducting its business operations described above. denives gross revenues in excess of $230.000
and, annually. pulrchases and receives goods valued in excess of $30.000 from points located

outside the State of Ohio.
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(C) Atall times material herein, prior to November 7, 1997, Ohio Edison Company,
an Ohio corporation, was headquartéred in Akror; Ohio, where it operated a public utility
engaged in the generation and distribution of electricity in Ohuo.

(D) At all times matenal herein. Duquesne Light Company, herein called Duquesne.
a Pennsylvania corporation, was headquartered in Pi'ttsburgh, Pennsylvania, where it operated a
public utility engaged in the generation and distribution of electricty.

(E) On or about September 13, 1996 Ohio Edison Company, hereafter called Ohio
Edison, and Centerior Energy Corporation, hereafter called Centerior, entered into an agreement
and Plan of Merger. Pursuant to the Merger Agreement, Ohio Edison and Centenor formed
FirstEnergy Corp., an Ohio corporation, which, in tumn, formed two whqlly owned subsidiaries.
One subsidiary then merged with Ohioc Edison, with Ohio Edison continuing as the surviving
corporation and the other merged with Centerior, with Centerior continuing as the sunviving
corporation. After the Centerior merger, Centenor then merged with and into FirstEnergy, with
FirstEnergy continuing as the surviving corporation. The merger was consummated on
November 7. 1997,

(F) Following the merger. FirstEnergy became a holdirg company which directly
held all the issued and outstanding common stock of Ohio Edison and all the issued and
outstanding common stock of Centerior’s direct subsidiaries, which inci.uded Respondent CEI
Since the merger on November 7. 1997. Respondent CEl became an operating company of
Respondent FirstEnergy

(G) At all matenal times since November 7, 1997, Respondent FirstEnergy and
Respondent CE! have been affiliated business enterprises with common officers. ownership.

directors, management, and supervision, have formulated and administered a common labor
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policy; have shared common premises and facilities, have provided services for each other; have
interchanged personne! with each other, and have held themselves out to the public as single
integrated business enterprises.

(H) Respondent FirstEnergy and Responden: CEL herein also known collectively as
Respondents, constitute a single integrated business enterprise and a single employer within the
meaning of the Act.

(1) At all times material herein, FirstEnergy Nuclear Operating Company, herein
called FENOC, has been a subsidiary of Respondent FirstEnergy that operates all nuclear assets
owned by Respondent FirstEnergy.

(I) At all times matenal herein, American Transmission Systems, Inc., herein called
ATSI-, is 2 wholly-owned subsidiary of Respondent FirstEnergy that owns and operates the high-
voltage transmission facilities of Respondent FirstEnergy.

3. (A) At all matenal times, Respondent CEIl has been an employer engaged in
commerce within the meaning of Section 2(2). (6) and (7) of the Act.

(B) At all matenal times. Respondent FirstEnergy has been an emplover éngaged in
commerce within the meaning of Section 2(2). (6) and (7) of the Act.

4  {A) At all material umes the Union has been a labor organization within the meaning
of Section 2(5) of the Act.

(B) At al) material times Unility Workers Union of Amenca. Local 149, herein calied
Loca! 140, has been a labor orgarﬂzatiqn within the meaning of Section 2(3) of the Act

5. (B) At all material times the following individuals held the positions set forth

opposite their respective names and have been supervisors of Respondent FirstEneryy within the



meaning of Section 2(11) of the Act, and agents of Respondent FirstEnergy within the meaning of

Section 2(13) of the Act:

William R. Holland - Chairman of Board. Chuef Executive
Officer of FirstEnergy

Peter Burg - President and Chief Financtal Officer.
FirstEnergy

Guy Pipitone - Vice President, Fosst! Generation,
FirstEnergy

Charles Jones - Regional President, Northern

Lew Meyers - Vice President, Nuclear, Perry

Gary Benz - Senior Attorney

John Gill ' . Senior Vice President

H. Douglas Jahn - . Manager, Industrial Relations

Michael Q. Ryhal Director of Labor Relations

6. (A) The following employees of Respondent CEI, at its northeast Ohio facilities,
herein called the Unit, constitute a unit appropriate for the purposes of collective bargaining
within the meaning of Section 9(b) of the Act:

All operating maintenance and construction employees, but excluding office
clerical, sales and technical employees, employees in the Civil and
AMechanical Engineering. Eléctric Engineering, Wire Relations, Survey and
Records elements, production and test engineers. load and trouble
disparchers, chemists and laboratory assistants, Property Protection
employees, Electrical [nspectors, and all supervisory eniployees with
authorinv to hire, promote, discharge, discipline or otherwise ¢ffect changes
w1 the siatus of employees or effectively recommend such action,

(B) On October 18, 1943, in Cases Nos R-3338 to R-3367 the Union was certified
as the exclusive collective-bargaining representative of the Unit.

() .-‘;t all times since October 18. 1943, based on Section 9(a) of the Act. the
Union has been the exclusive collective-bargaining representative of the Unit.

(D) The Unit referred to above in paragraph 6(A) remained the same after the

merger referred to in paragraphs 2(E) and 2(F)



(E) Since about October 18, 1943 and at all material times, the Union has been the
designated exclusive collective-bargaining representative of the Unit and since then the Union has
been recognized as the representative by Respondent CEL This recognition has been embodied in
successive collective-bargaining agreements, the most recent of which became effective May |,
1993,

(F) About February 7, 1997, the Union, by letter, pursuant to provisions in the
collective bargaining agreement referred to above in paragraph 6(E), gave Respondent CEl notice
of Articles in the collective bargaining agreement it wished to change.

(G) About May 27, 1998 Respondents unilaterally, without reaching agreement or
lawful impasse, implemented its last bargaining offer made on May 18, 1998, and since May 27,
1998 has generally, but not consistently, maintained the terms of their last offer in effect.

7. (A) About November 16, 1998 and on various dates thereafter, the Union
requested that Respondents bargain collectively about the decision 10 close the Miles Meter Lab.

(B) About December 9. 1998 Respondents closed Miles Meter Lab.

(C) Since about November 18, 1998, Respondents have failed and refused to
bargain collectively about the subject set forth above in paragraphs 7(A) and 7(B).

(D) The subject set forth above in paragraphs 7{A} and 7(B) relate to the wages.
hours. and other terms and conditions of employment of the Unit and is a mandatory subject for
the purposes of collective bargaining

(E) Respondents engaged in the conduct described above in paragraphs 7(B) and
7{C) without affording the Union an opportunity to bargain with Respondents with respect to this

conduct and the effects of this conduct.



(F) As part of the remedy for the unfair labor practices alleged above in paragraphs
7(B) and 7(C), the General Counsel seeks afi order réquirihg Respondents to reinstitute its Miles
Meter Lab operation as it existed on November 18, 1998. The General Counsel further seeks
other relief as may be appropnate to remedy the unfair labor practices alleged.

8. (A) About October 20, 1998, and on various dates thereafter, the Union requested
that Respondents bargain collectively about the effects of their decision to enter into an asset
transfer with Duquesne which involved the transfer of Respondents’ Avon Lake facility, whose
employees are represented by the Union.

(B) About October 20, 1998 and on various dates thereafter, the Union requested
that Respondents bargain collectively about the effects of tl'lleir decision regarding the formation of
FENOC.

(C) About QOctober 20, 1998 and on various dates thereafter, the Union requested
that Respondents bargain collectively about the effects of their decision regarding the formation of
ATSL

(D) About Decernber 5. 1998, as a condition to reaching agreement regardiny the
subjects set forth above in paragraphs 8(A). 8(B) and 8(C). the Respondents insisted that its
unlawfully implemented last offer. with minor modifications., be accepted. supported and
recommended to the Union membership for ratification.

(Ey About December 15 1998, as a condition to reaching agreement regarding the
subjects set forth above in paragraphs 8(A), 8(B) and 8(C). the Respondents insisted that. upon
ratification by the Union membership. the Union would withdraw with prejudice alt unfair labor

practice charges filed with the Board



(F) Since about December 15, 1998, Respondents have failed and refused to
bargain collectively about the subject set forth above in paragraphs 8(A), 8(B) and 8(C).

{G). The subjects set forth in paragraphs 8(A). 8(B) and 8(C) relate to the wages.
hours and other terms and conditions of employment of the unit and are mandatory subjects for
the purposes of collective bargaining.

9. (A) About February 12, 1999, the Union requested that Respondents bargain
collectively about restructuring and changes to job classifications in Operations Support,
Operations Services, Customer Service and FirstEnergy Administrative Services for jobs within
the Unit. |

(B) On or about March 5, 1999 through March 20, 1999, at various locations,
Respondents implemented new bidding procedures for the new job classifications referred to
" above.

(C) On or about March 5, 1999 Respondents failed to bargain with the Union and
refused to allow any employees. including those on lay off, to bid on the jobs referred to above in
9(A)

(D) On or abou; March 20. 1999 Respondents eliminated approximately 90 job
classifications in Operations Support, Operations Services and Customer Account Services.

(E) On or about March 20. 1999 Respandents established wage rate ranges. job
specifications and qualifications for 31 new job classifications and established new promotional
charts in Operations Support, Operations Services, Customer Service. and FirstEnergy
Administrative Services

(F) Since about Februanv 17, 1999. Respondents have failed and refused to barpain

collectively about the subjects set forth above in paragraphs 9(A), 9(B), H(C), 9(D). and S(E)
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(G) The subjects set forth above in paragraphs ¥A), 9(B). 9(C), 9(D), and 9(E)
relate to the wages, hours, and other teriis and conditions of employment of the Unit and are
mandatory subjects for the purposes of collective bargaining.

{(H) Respondents engaged in the conduct described above in paragraphs 9(B). 9(C).
9(D), and Q(E), without affording the Union an opportunity to bargain with Respondents with
respect to this conduct and the effects of this conduct.

10. (A) About March 25, 1999, Respondents, through its various subsidiares and/or
operating companies, including Respondent CEI, entered into a Generation Exchange Agreement
with Duquesne which provides:

(m)  The following provisions shall apply with respect to employees who
are covered by the UWUA Local 270 Collective Bargaining Agreement
(“Local 270 CBA ") who are employed in positions at the FE Plant of Avon

Lake or, if employed at another location, perform substantially all their
work in support of the FE Plant of Avon Lake (~Local 270 Employees”).

(i) Subject to Section (m)(ii} hereof. the Wirming Bidder shall not
he obligated to assume the Local 270 CBA or 1o recognize {'WUA Local
270 as the exclusive collective bargaining agemt for Local 270 Emplovees
unless otherwise required by federal law as a result of the aciions of the
Wimung Bidder. The Winning Bidder further shall not be required to make
offers of emplovment to Local 270 Employees. The Winmning Bidder shall
inform the FE Subsidiaries of those Local 20 Emplovees. if any, 10 whom
the Winning Bidder has made offers of emplovment not later than 90 days
prior to the Auction Closing Date.

fiiy In the event that, not less than fifteen (13) days prior to the date
Sfor submussion of final, binding bids in the Auction, UWUA Local 270 and
the applicahle FE Subswdiony modife the Local 270 CBA. the Winmung
Bidder shall be required o assume such Local 270 CBA so modified 10 the
extent applicable 10 Local 270 Employees, provided that the Local 270 CBA
as amended or modified permits the Winning Budder to determine its
staffing level requirements and does not require the Winning Bidder to offer
employment to Local 270 Employees in excess of such siaffing level
requirements; and provided further that the Local 270 CBA as amended or
modipied does not, taken as u whole, muaterially exceed the provisions of the”
Local 140 CBA, including. without limitation, the provisions of the Local



140 CBA with respect to cash compensation, fringe benefils, healthcare
and pension benefits, as of the date of this Agreement.

(B) Since on or about May 27, 1998. and continuing to date. Respondents have
refused to allow employees in the Unit at its Avon Lake factlity to bid on Unit jobs outside that
factlity.

(C) About December 10, 1998, Respondents informed the Union that employees in
the Unit at the Avon Lake facility could not transfer but were required to remain employed at that
facility.

{D) Respondents engaged in the conduct described above in paragraphs 10(A),
10(B) and 10(C} and because the named employees of Respondents joined and assisted the Union
and engaged in concerted activities and to discourage employees from engaging in these activities.

(D) The conduct described above in parag_raphs 1{A), 10(B) and 10(C) is
inherently destructive to the rights guaranteed employees by Section 7 of the Act.

11. (A) At vanous times during the months of October through December 1998,
Respondents and the Union met for the purposes of collective bargaining with respect to wages.
hours and other terms and conditions of employment of the Unit.

(B) Since in or about October 1998, in continuation of conduct engaged in since
November 1997, Respondents engaged in conduct, including, but not Limited to, the allegations
set forth in paragraphs 7, 8 9. and 10; énten'ng into negotiations with a predetermined resolve and
agreement with Duquesne that the collective bargaining agreement could not materially exceed
the provisions of Respondent’s contract with Local 140, imposing artificial deadlines. informing

the Union that it would consider proposals for cosmetic changes only. not substantive changes.

[0




misteading and/or failing to fully inform the Union of filings with government agencies and/or the
status or Respondents’ intentions regarding newly created subsidianies, and by other conduct.

(C) By its overall conduct, including the conduct described above in paragraphs 7.
8. 9. 10, and 11(B), Respondents have failed and refused to bargain in good faith with the: Union
as the exclusive collective-bargaining representative of the Unit.

12. By the conduct described above in paragraphs 7, 8, 9, 10, and 11, Respondents
have been interfering with, restraining, and coercing employees in the exercise of the rights
guaranteed in Section 7 of the Act in violation of Section S(a)(lj of the Act.

13. By the conduct described above in paragraphs 9(C), 9(D) and 10, Respondents
have been discriminating in regard to the hire or tenure or terms or conditions of employment of
its employees, thereby discouraging membership in a labor organization in violation of Section
8(a)(1) and (3) of the Act

14, By the conduct described above in paragraphs 7, 8, 9, 10, and 11, Respondents
i;ax'e been failing and refusing t‘o bargain collectively and in good faith with the exclusive
collective-bargaining representative of its emplovees within the meaning of Section 8id) of the
Act in violation of Section 8(a){ 1) and {3) of the Act.

13. The unfair labor practices of Respondents described above affect commerce within
the meaning of Section 2(6) and (7) of the Act.

PLEASE TAKE NOTICE that commencing at a date. time and place to be designated
tater 2 hearing will be conducted before an administrative law judge of the Board on the
allegations in this complaint. at which time and place any party within the meaning of Section

102 § of the Board's Rules and Regulations will have the right 1o appear and present testimony



Respondent is further notified that, pursuant to Sections 102.20 and 102.21 of the Board's
Rules and Regulations, Respondent shall file with the undérsigncd an onginal and four (4) copies
of an answer to this complaint within 14 days from service of it, and that. unless Respondent does
so. all the allegations in the complaint shall be considered to be admitted to be true and shall be so
found by the Board. Respondent is also notified that pursuant to the Board's Rules and
Regulations, Respondent shall serve a copy of its answer ;)n each of the other parties.

Form NLRB-4338, Notice, and Form NLRB-4668, Summary of Standard Procedures in
Formal Heanngs Held Before the National Labor Relations Board in Unfair Labor Practice

Proceeding Pursuant to Section 10 of the Nationa! Labor Relations Act, As Amended, are

attached.

Dated at Cleveland, Ohio this 18th day of June 1999.

is/ Frederick J. Calatrello

Fredenck J. Calatrello

Regional Director

National Labor Relations Board
Region 8

Attachments
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" FORM NLRB-4868 . . . {C CASES})
- {1-82) 1

SUMMARY OF STANDARD PROCEDURES IN FORMAL HEARINGS HELD
BEFORE THE NATIONAL LABOR RELATIONS BOARD
IN UNFAIR LABOR PRACTICE PROCEEDINGS PURSUANT TO
SECTION 10 OF THE NATIONAL LABOR RELATIONS ACT

The hearing will be conducted by an administrative law judge of the National Labor Relations Board who will
preside at the hearing as an independent, impartial finder of the facts and applicable law whose decision in due time
will be served on the parties. The offices of the administrative law judges are located in Arlington, VA; San Francisco,
California; New York, N.Y.; and Atlanta, Georgia.

At the date, hour, and place for which the hearing is set, the administrative law judge, upon the joint request
of the parties, will conduct a “prehearing™ conference, prior to or shortly after the opening of the hearing, to ensure
that the issues are sharp and clearcut; or the administrative law judge may independently conduct such a conference.
The administrative law judge will preside at such conference, but may, if the occasion arises, permit the parties to
engage in private discussions. The conference will not necessarily be recorded, but it may well be that the labors of
the conference will be evinced in the ultimate record, for example, in the form of statements of position, stipulations,
and concessions. Except under unusual circumstances, the administrative law judge conducting the prehearing
conference will be the one who will conduct the hearing; and it is expected that the formal hearing will commence or

be resumed immediately upon completion of the prehearing conference. No prejudice will result to any party unwilling
to participate in or make stipulations or concessions during any prehearing conference.

{This is not to be construed as preventing the parties from meeting earlier for similar purposes. To the contrary,
the parties are encouraged to meet prior to the time set for hearing in an effort to narrow the issves.)

Parties may be represented by an attorney or other representative and present evidence relevant to the issues.
All parties appearing before this hearing who have or whose witnesses have handicaps falling within the provisions
of Section 504 of the Rehabilitation Act of 1973, as amended, and 29 C.F.R. 100.603, and who in order to panticipate
in this hearing need appropriate auxiliary aids, as defined in 29 C.F.R. 100.603, should notify the Regional Director
as soon as possible and request the necessary assistance.

An official reporter will make the only official transcript of the proceedings, and all citations in briefs and
arguments must refer to the official record. The Board will not certify any transcript other than the official transcript
for use in any court litigation. Proposed corrections of the transcript should be submitted, either by way of stipulation
or motion, to the administrative law judge for approval.

Al matter that is spoken in the hearing room while the hearing is in session will be recorded by the official
reporter unless the administrative law judge specifically directs off-the-record discussion. in the event that any party
wishes to make off-the-record statements, a request to go off the record should be directed to the administrative law
judge and not to the official reporter.

Statements of reasons in support of motions and objections should be specific and concise. The administrative
law judge will allow an automatic exception to all adverse rulings and, upon appropriate order, an objection and
exception will be permitted to stand to an entire line of questioning.

All exhibits offered in evidence shall be in duplicate. Copies of exhibits should be supplied to the administrative
faw judge and other parties at the time the exhibits are offered in evidence. {f a copy of any exhibit is not avaitable
at the time the original is received, it will be the responsibility of the party offering such exhibit 1o submit the copy
to the administrative law judge before the close of hearing. In the event such copy is not submitted, and the filing has
not been waived by the administrative law judge, any ruling receiving the exhibit may be rescinded and the exhibit
rejected.

Any party shall be entitled, on request, to a reasonable period of time at the close of the hearing for oral
argument, which shall be included in the transcript of the hearing. In the absence of a request, the administrative law
judge may ask for oral argument if, at the close of the hearing, it is believed that such argument would be beneficial
to the understanding of the contentions of the parties and the factual issues involved.

(OVER)




Form NLRB-4338
{2-90)

UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD

NOTICE

Cases Nos. 8-CA-30437, 30559

The issuance of the notice of formal hearing in this case does not mean that the matter cannot be disposed
of by agreement of the parties. On the contrary, it is the policy of this office to eacourage voluntary adjustments.
The examiner or atomey assigned to the case will be pleased o receive and (o act promptly upon your suggestions
or comuments to this end  An agreement between the parties, approved by the Regional Directar, would serve to

cagcel the hearing.

However, unless otherwise specifically ordered, the bearing will be beld at the date, hour, and place
indicated. Postponements will not be granted unless good and sufficient grounds are shown and the following

requirements are met:

H The request must be in writing. An original and two copies must be filed with the
Regional Director when appropriate under 29 CFR [02.[6(a) or with the Division
of Iudgcs when appropriate undetr 29 CFR 102.16(b).

(2) Grounds thereafter must be set forth in derail;

(3) Alternative dates for any rescheduled hearing must be given;

(H The positions of all other parties must be ascertained in advance by the requesting
party and set forth in the request. and

(5) Copies must be simultancousty served on all other parties (listed below). and that

fact must be noted on the request.

Except under the most extreme conditions, no request for postponement will be granied during the thres

days immediately preceding the date of hearing.

FirstEnergy Corporation
Attn: Gary D. Bentz
76 S. Main Street
Akron, Ohio 44308

Utility Workers Union of America,
Local 270. AFL-CIO

Attn. David Kotecki, President

4203 Chester Avenue

Cleveland, Ohio 44103

Administrative Law Judges
1099 14 Street. N W
Washington, D.C, 20579

Avrum M Goldberg. Esq

Dawn E. Starr, Esq.

Akin. Gump, Strauss, Haver & Feld
1333 New Hampshire Avenue, N.W.
Washington, D.C. 20036

Keith R. Wolgamuth. Esq
McCormack & Wolgamuth
300 Supenor Lofts

1729 Supenor Avenue
Cleveland, Ohlo 44114
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COMMONWEALTH OF PENNSYLVANIA
PUBLIC UTILITY COMMISSION

DATE: July 12, 1999

SUBJECT: R-00974104; Duguesne Light Company Restructuring Plan;
Petition to Intervene and Comments Conditionally
Opposing Application...filed by Utility Workers Union
of America, AFL-CIO

TO: James J. McNulty, Secretary
FROM: Karen 0ill Moury, Deputy Chief Counsel chjvw\’/)

By memo dated June 10, 1999, the Secretary’s Bureau assigned
the above-captioned Petition to Intervene to the Law Bureau for
appropriate action. Please note that the issues raised by this
Petition have been addressed in the draft Order prepared by the
Bureau of Fixed Utility Services, in consultatiocon with the Law
Bureau, disposing of Duguesne’s application, which was docketed

at A-110150F0020. This Order is on the agenda for the public
meeting of July 15, 1999 as FUS-1064.

Therefore, we believe that this assignment has been

completed. Please feel free to call me at 2-8883 if you have any
questions regarding this matter.

EEF IR,



DIRECT DIAL
371-7310

DIRECT FAX
37i1-7olz2
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SKADDEN, ARPS, SLLATE, MEAGHER \Fl_@
1440 NEW YORK AVENUE, NW. FIRM/AFFILIATE QFFICES
WASHINGTON D.C. 20005-2111 so;on
CHICAGO
R ECE p\; F‘ D TEL: (1202} 371-7000 LousTON
FAX: (202 393-5760 NZEVW¢SSK

PALO ALTO
SAN FRANCISCO
WILMINGTON

ocT 19 1999 —

BEIJING
BRUSSELS
FRANKFURT
HONG KONG

PA PUBLIC GIILITY COMMISSION LONDON
SECRETARY'S BUREAU October 19, 1999 Moscow

SINGAPORE
SYRNEY
TOKYG
TORONTO

By Overnight Mail

James J. McNulty — :
Secretary @ (@ D(& EC[T E '
Office of the Prothonotary e

Pennsylvania Public Utility Commission ~ 0CT 20 1999

North Office Building

Harrisburg, Pa. 17105-3265

Re:  Duquesne Light Company Generation Auction,
Docket No. R-00974104

T

Dear Secretary McNulty: ‘ i : L Loy % - i\!

L . : ) RIS

The Commusston's July 15, 1999 order approving the Generatlon L i A by

Exchange with FirstEnergy Corp. provided that "Duquesne shall, within 30 days of
completion of the Auction, convene a technical conference to inform the parties of
the results of the Auction.” On September 27, 1999, Duquesne announced that Orion
Power Holdings, Inc., the winning bidder in the Auction, agreed to pay $1.705
billion for Duquesne's generation portfolio and to supply Duquesne's requirements as
provider of last resort. The proceeds from the Auction will allow Duquesne to cease
stranded cost collections in 2001 for most major rate classes. By terminating CTC
coltection 1 the year 2001, the average residential customer will receive a rate
reduction of more than 25% if market prices for electricity continue at or below the
Commussion-approved shopping credits.

Duquesne originally had intended to present this and other relevant

information, and to respond to questions from interested parties, at a technical
conference later this month. Regrettably, however, that conference must now be

=



James J. McNulty
October 19, 1999
Page 2

delayed because Duquesne's counsel and key management personnel will be en-
gaged, until the end of this month, in.a federal court trial of Allegheny Energy Inc''s
lawsuit against DQE, Inc., Duquesne's parent company, regarding their now-termi-
nated merger. it is particularly important to the Auction that these personnel devote
full attention to this trial, given that Allegheny's lawsuit seeks, inter alia, to block the
Generation Exchange and Auction, thereby depriving Duquesne's ratepayers of the
foregoing stranded cost and rate reductions. The trial is scheduled to begin October
20, 1999 and should conclude by the end of the week of October 25-29.

Following conclusion of the trial, Duquesne will contact the active
parties to this case to schedule a technical conference at the earliest possibie date. We
regret that the timing of this conference differs somewhat from that originally
contemplated, but, given the circumstances, we believe the most prudent course is to
devote our full efforts to protecting the benefits of the Auction against Allegheny's
efforts to nullify them.

Respectfully submitted,

ot

hn S. Moot
Counsel for Duguesne Light Company

cc: All persons on official service list




SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP
1440 NEW YORK AVENUE, N.W.

FIRM/AFFILIATE OFFICES

WASHINGTON, D.C. 200058-2111 80STON
w CHICAGO
HOUSTON
TEL: (2O2) 371- 7000 Lo S
. . NEWARK
FAX: (2021 393-5760 NEW YORK
DIREEST DIAL PALO ALTO

(202) 37| - 7049 - SJ:::LFNTﬁ:I:CTICS)(N:O
DIRECT Fax

(202) 37 (-7¢14 . A BEIJING
BRUSSELS
LJ l_l FRANKFURT
HONG KONG
I\._\

November 18, 1999 LONDON
REGE] e e
VIA OVERNIGHT DELIVERY 2 ] V,& 9 “svoney
TORONTO
James J. McNulty, Secretary
Pennsylvania Public Utility Commission Nov 18 1999
Post Office Box 3265 PA pug
North Office Building 5 éﬁ ‘;.“ifn- COMMISS v,
North Street and Commonwealth Avenue “HREIARY'S oy e Dol

Harrisburg, Pennsylvania 17105-3265

Re:  Motion of Duquesne Light Company for
Extension of Time, Docket No. R-00974104

Dear Mr. McNulty:

Enclosed is an original and four copies of the Motion of Duquesne
Light Company for Extension of Time in the above-captioned proceeding. Please
date-stamp the extra copy and return it to me in the enclosed self-addressed, stamped
envelope. Thank you for your consideration and assistance in this matter.

Sincerely,

G -

Kathleen L. Barron
Counsel to Duquesne Light Company

(-
2
£

agm—

cc: Service List
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PENNSYLVANIA PUBLIC UTILITY COMMISSION

PENNSYLVANIA PUBLIC UTILITY
COMMISSION

V.

)
)
)
) Docket Np::R-00974104
) RECE| VED
DUQUESNE LIGHT COMPANY )
Application te Approve Restructuring )
Plan Pursuant to 66 Pa.C.S. § 2806(d) ) Koy 18 1999

MOTION OF DUQUESNE LIGHT ¢6MPAYY, . o

FOR EXTENSION OF TIMESECRET, RY'S by MUISSIoN
EAy

LR
Pursuant to 52 Pa. Code § 1.15, Duquesne Light Company
("Duquesne") hereby requests an extension of time in which to file definitive
agreements and an accounting of proceeds from the auction of its generation assets.
The Commission‘s July 15, 1999 order in this docket ("July Order”) held, at
Duquesne's request, that Duquesne should file, within sixty days of completion of the
auction, jurisdictional agreements and an accounting for auction proceeds for review
and approval by the Commission. Due to the continuing uncertainty regarding the

effect on the auction of Allegheny Energy, Inc.'s (" Allegheny") lawsuit against DQE,

Inc. for its termination of the Agreement and Plan of Merger, Duquesne requests a

thirty-day extension of time to allow it to continue to devote its full efforts to
i
protecting the auction against the effects of that lawsuit. In support of its motion, (-
I
Duquesne states as follows: 3
P

6661 22 pop

03133904



1. On December 17, 1998, the Commission approved Duquesne's plan to
divest its generating assets through an auction and in the July Order approved
Duquesne'é plan to swap with FirstEnergy Corp. ("FirstEnergy") certain of
Duquesne's minority interests in several generating stations for several of
FirstEnergy's plants. Duquesne auctioned its generation assets and those acquired
from FirstEnergy to the highest bidder, Orion Power Holdings, Inc. ("Orion"), for
$1.705 billion. Definitive agreements with Orion were signed on September 24,
1999, The July Order granted Duquesne's request to schedule a technical conference
within thirty days of the completion of the auction to inform the parties of the results
and to file, within sixty days of the completion of the auction, jurisdictional agree-
ments relating to the transaction, along with an accounting for auction proceeds.

2. By letter dated October 19, 1999, Duquesne informed the Commis-
sion that regrettably it was forced to delay the technical conference required by the
July Order. At that time, Duquesne's counsel and key management personnel were
engaged in the federal court trial of Allegheny's lawsuit over the companies' termi-
nated merger agreement. As part of its request for specific performance of the
merger agreement, Allegheny has asked the court to enjoin the consummation of the
generation exchange with FirstEnergy and the divestiture to Orion. Closing argu-

ments are scheduled for November 23, 1999. The court 1s expected to rule by

December 1, 1999,



3. Good cause exists for the Commission to grant this motion.
Duquesne's counsel and management remain embroiled in efforts to preserve the
benefits of the exchange and auction for Pennsylvania's ratepayers against the attacks
on them from Allegheny. A short extension of time will permit Duquesne to
continue to devote its full efforts to defending against Allegheny's lawsuit. The
benefits to ratepayers of the $1.705 billion purchase price for Duquesne's assets will
be unaffected by a short delay in filing the jurisdictional agreements for review. If
the Commiss—ion grants this motion, Duquesne will either make the required filing by
December 23 or update the Commission regarding the status of the litigation and
request an additional extension.

WHEREFORE, Duquesne respectfully moves the Commission to
issue an order extending to December 23, 1999, the period of time in which

Duquesne must file the agreements and accounting related to its generation auction.

Respectfully submitted,

AL

Larry R. Crayne John S. Moot

Assistant General Counsel Kathleen L. Barrdn
DUQUESNE LIGHT COMPANY SKADDEN, ARPS, SLATE,

411 Seventh Avenue MEAGHER & FLOM LLP
Pittsburgh, PA 15219 1440 New York Avenue, N'W.
{(412) 393-6049 Washington, D.C. 20005

(202) 371-7310
(202) 371-7012 (fax)

Dated: November 18, 1999
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

PENNSYLVANIA PUBLIC UTILITY
COMMISSION

V. Docket No. R-00974104

DUQUESNE LIGHT COMPANY
Application to Approve Restructuring )
Plan Pursuant to 66 Pa.C.S. § 2806(d) )

)
)
)
)
)
)

CERTIFICATE OF SERVICE
I hereby certify that a copy of the foregoing Motion for Extension of
Time was served, by first-class mail, upon the participants on the attached service list

n accordance with Section 1.54 of the Commission's regulations.

Dated this 18% day of November, 1999.

CAn -

Kathleen L. Barréon

SKADDEN, ARPS, SLATE,
MEAGHER & FLOM LLP

1440 New York Avenue, N.W.

Washington, D.C. 20005

(202) 371-7049

Counsel to Duquesne Light Company
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Kenneth Zielonis

Pennyslvania Retailers Association
Stevens & Lee

208 North Third Street, Suite 310
P.O. Box 12090

Harrisburg, PA 17108-2090

Jacqueline R Morrow
Assistant City Solicitor
City of Pittsburgh
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James J. McNulty, Secretary

Pennsylvania Public Utility Commission

North Office Building - Filing Room

PO Box 3265

Harrisburg, PA 17105-3265

RE: Mid-Atlantic Power Supply Associatio

Dear Secretary McNulty:

(717) 236-1300
FAX (717) 236-4841

htto:/ww. MHM-LAW.com

r November 24, 1999

R-ov 17 #lo ¢

5o

DEC
The purpose of this letter is to request that the P&ﬂsy}ﬂﬂﬁia

tution of Counsel

CKETE

MAILING ADDRESS:
P.O. BOX 1778
HARRISBURG, PA 17105

.....

,,,,,,,

ic Utility
Commission substitute counsel for the Mid Atlantic Power Supply Association (“MAPSA”).
Please remove Malatesta Hawke and McKeon LLP, (“MHM”) attorneys William T. Hawke,
Craig R. Burgraff, Janet L. Miller and Todd S. Stewart as counsel for the MAPSA in any
matter in which the firm has entered an appearance on behalf of MAPSA.

Please substitute in place of MHM the firm of Rhoads & Sinon, and attorney James
Cawley, as counsel for the Mid-Atlantic Power Supply Association, In any future Pa. PUC
proceedings where MAPSA is a party by virtue of participation in any of the dockets listed
herein, please serve Mr. Cawley. Mr. cawley’s address and telephone numbers are as

follows:

James Cawley,

Esq.

Rhoads & Sinon, LLP
One South Market Square

12th Floor
Harrisburg, PA
(717) 233-5731

17101

(717) 232-1459 (fax)

AN\

The enclosed Certificate of Service reflects, to the best of our knowledge, all parties
to matters in which MAPSA was represented by MHM. This list was compiled based upon



James J. McNulty, Secretary - _ 0
Re: Substitution of Counsel '

Mid-Atlantic Power Supply Association

November 22, 1999

Page 2

Commission service lists for each of the dockets referenced on the attached dockets sheet.

Attached hereto is what we believe to be a complete list of all dockets where MHM
has entered an appearance for MAPSA. In addition, there are numerous dockets which are
related to those listed where other parties served MHM as counsel for MAPSA. We would
appreciate the Pennsylvania Public Utility Commission and parties substituting the firm of
Rhoads & Sinon in place of MHM and its attorneys on those service lists as well.

If you have any questions regarding this substitution of counsel, please direct them
either to me or to Mr. Cawley.

Very truly yours,
%M - - W
James Cawley Todd S. Stewart
Rhoads & Sinon, LLP Malatesta Hawke & McKeon LLP

TSS/bes

Attachment

cc: Chief Administrative Law Judge Robert Christianson
Certificate of Service
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DOCKETS LIST =
Mid-Atlantic Power Supply Association E o
Pl
.
DOCKET NO. CASE CAPTIONS s W
=
D-985042 PECO Energy Company’s Request For Establishméat Of A
Procedural Timeline For Its Annual CTC Reconciliation And
Permission to Use A Cash Rather Than A Billed Basis Reconciliation
Methodology
L-00970121 Rulemaking Order Establishing Standards For Changing A
Customer’s Electric Supplier
L-00970126 Rulemaking Re: Customer Information Disclosure for Electricity
Providers, 52 Pa. Code Chapter 54
L-00970128 Rulemaking Re: Advanced Meter Deployment for Electricity
Providers, 52 Pa, Code §§57.251-57.259
L-00970129 Rulemaking Re: Licensing Requirements for Electric Generation
Suppliers; 52 Pa. Code Chapter 54 and §3.551
L-00970131 Rulemaking Re: Reporting Requirements for Quality of Service
Benchmarks and Standards, 52 Pa. Code Chapter 54, §§54.151-54.155
L-00980132 Rulemaking Re: Establishment of Competitive Safeguards for the
Pennsylvania Electric Industry
1.-00980136 Rulemaking Re: Amending Annual Resource Planning Report
Filing Requirements, 52 Pa. Code §§ 57.141-57.154
M-FACEF9905 West Penn Power Company - 1999 Competitive Transition Charge

Reconciliation

M-00960890F0012

Retail Access Phased Implementation; 66 Pa. C.S. §2806(b)(4)

M-00960890F0015

Standards for Electronic Data Transfer and Exchange Between
Electric Distribution Companies and Electric Generation Suppliers

M-00981208

Obligation of the Gas Suppliers to Comply With Chapter 56
Provisions

| M-00991220

Procedures Applicable To Electric Distribution Companies and

Electric Generation Suppliers During The Transition To Full Retail
Choice




P-00971168 Consolidated Pilot Program Proceedings

P-00971169

P-00971171

P-00971170

P-00971172

P-00971173

P-00971175

P-00971183

C-00981846 Mid-Atlantic Power Supply Association v. PECO Energy

P-00981615 Company; Clean Air Council, Inc. v. PECO Energy Company

P-00981862

P-00982011

R-00973953 Application of PECO Energy Company for Approval of its
Restructuring Plan Under Section 2806 of the Public Utility Code

R-00973954 Application of PP&IL Energy Company for Approval of its
Restructuring Plan Under Section 2806 of the Public Utility Code

R-00974008 Application of Metropolitan Edison Company for Approval of
Restructuring Under Section 2806 of the Public Utility Code

R-00974009 Application of Pennsylvania Electric Company for Approval of
Restructuring Plan Under Section 2806 of the Public Utility Code

R-00973981 Application of West Penn Power Company for Approval of
Restructuring Plan Under Section 2806 of the Public Utility Code

R-00974104 Application of Duquesne Light Company for Approval of
Restructuring Plan Under Section 2806 of the Public Utility Code

R-00994875 PP&L, Inc. - 1999 Intangible Transition Charge Reconciliation
Filing.

R-00984298 Pennsylvania Public Utility Commission v. PECO Energy

Company




COMMONWEALTH OF PENNSYLVANIA

OFFICE OF CONSUMER ADVOC@@U( {; iﬂm/ SJ J
555 Walnut Street 5th Floor, Forum Place
Harrisburg, Pennsylvania 17101-1823
IRWIN A. POPOWSKY
Consumer Advocate :

(717) 783-5048 FAX (717) 783-7152
"[pn E- Maul paoca@ptd.net
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- CJ. R
M= e
November 30, 1999 CEN A S
ot Ko N
7o e
James J. McNulty, Secretary L
PA Public Utility Commission
Room B-20, North Office Bldg

Harrisb PA 17105-3265 - {)OCUMENT c% ‘; i—
mRAIESS T FQIpER ¢

Pennsylvania Public Utility Commission
V.
Duquesne Light Company

Application To Approve Restructuring Plan
Pursuant to 66 Pa.C.S. §2806(d)
Docket No. R-00974104

Dear Secretary McNulty:

Enclosed please find an original and three (3) copies of the Joint Petition For
Settlement of Duquesne Light Company’s appeal in the Commonwealth Court of the Commission’s

Order entered August 13, 1998 in the above-captioned proceeding. The Joint Petitioners are those
parties who participated in the Commonwealth Court proceeding through the filing of Briefs at the
Commonwealth Court. The Office of Consumer Advocate is filing this Joint Petition with the
Commission on this date, and serving the Joint Petition on the signatory parties and Commission

counsel in the appeal proceeding. Duquesne Light Company will serve the Joint Petition on all
parties to its Restructuring Proceeding on Tuesday, November 30, 1999

If you have any questions, please do not hesitate to contact me

Sincerely,

Tanya a Mc loskey

Senior Assistant Consumer Advocate
Enclosures
ce: Lawrence Barth, Esq., Law Bureau

Kathleen Barron, Skadden, Arps, Meagher & Flom, LLP %
Larry R. Crayne, Duquesne Light Company
Pamela C. Polacek, McNees, Wallace & Nurick
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Docket No. R-00974104
Duquesne Light Company

OCKET ED
Application To Approve Restructuring

Plan Pursuant To 66 Pa.C.S. §2806(d)
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JOINT PETITION FOR SETTLEMENT e T
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Duquesne Light Company (Duquesne or the Company), the Office of Consumer

Advocate (OCA), and the Duquesne Industrial Intervenors (DII)(hereinafter referred to as Joint
Petitioners), by their counsel respectfully submit this Joint Petition for Settlement of Duquesne’s
Commonwealth Court Appeal of the Commission’s Order on Compliance of August 13, 1998

regarding Duquesne’s restructuring plan at Docket No. R-00974104. The Joint Petitioners

respectfully request that the Commission approve the Settlement of Duquesne’s appeal of the

Commission’s August 13, 1998 Compliance Order, docketed at 2566 C.D. 1998
L BACKGROUND

On August 1, 1997, Duquesne filed its restructuring plan in accordance with Section
2806 of the Public Utility Code

Application of Duquesne Light Company for Approval of
Restructuring Plan Under Section 2806 of the Public Utility Code, Docket No. R-00974101. Among

1




other things, Duquesne’s restructuring plan included a regulatory asset claim for deferred fuel costs
of $6.73 million as part of Duquesne’s stranded cost claim. Additionally, Duquesne proposed toroll
its Energy Cost Rate (ECR) into base rates and reflect a total energy cost in its base rates of 14.7
mills/kwh rather than the level of 12.8 mills/kwh that was currently reflected in Duquesne’s total
rates. During the proceeding, the OCA and DII did not challenge Duquesne’s claim to recover its
deferred fuel regulatory asset of $6.73 million as part of its stranded cost claim, but OCA and DII
did oppose the request to increase the level of energy costs reflected in base rates from 12.8
mills’kwh to 14.7 mills’kwh. Duquesne argued that it was permitted to increase its level of energy
costs pursuant to the Commission’s Order of June 20, 1996 that had established a 14.7 mill/kwh cap
on Duquesne’s energy costs. Petition of Duquesne Light Company for Declaratory Order and
Application for Certificate of Public Convenience, Docket Nos. P-00951001, A-110150F.011 (June
20, 1996).

On March 25, 1998, the Administrative Law Judge issued a Recommended Decision
which accepted Duquesne’s deferred fuel cost regulatory asset of $6.73 million, but specifically
denied Duquesne’s request to increase the level of its energy costs in base rates to 14.7 mills/kwh. '
On May 29, 1998, the Commission entered a Final Opinion and Order on Duquesne’s restructuring
plan. The Commission’s Order, in its calculation of stranded cost, included Duquesne’s claim for
the deferred fuel regulatory asset of $6.73 million. The Commission did not specifically address the
Company’s request to increase its energy costs charges to 14.7 mills/kwh. The Final Order directed
Duquesne to make a Compliance Filing to implement the Final Order.

On June 18, 1998, Duquesne made its Compliance Filing and included an updated
claim for its deferred fuel cost regulatory asset. Duquesne included an additional $18.25 million in

2



its deferred fuel cost regulatory asset for a total claim of $25 million. Duquesne also included the
14.7 milis/kwh of energy costs in its total rates in the Compliance Filing. OCA and DII, among
others, filed Comments on the Compliance Filing seeking clarifications and objecting to these items
in Duquesne’s Compliance Filing.

On August 13, 1998, the Commission issued a Compliance Order resolving, among
other things, the issue of Duquesne’s updated deferred fuel cost regulatory asset and the appropriate
amount of energy costs to be included in base rates. With respect to the updated deferred fuel cost
regu]atory asset, in its Tables, the Commission continued to utilize the $6.73 million level rather
than the $25 million level in its calculation of stranded cost. With respect to the level of energy
costs, the Commission found that the 12.8 mills/kwh should be utilized since the Commission found
that this was the rate in effect on the effective date of the Act. Compliance Order at 12.

On September 14, 1998, Duquesne filed an appeal of the Compliance Order with the
Commonwealth Court. The OCA and DII intervened in the appeal. Briefs and Reply Briefs have
been filed in the appeal, and the case was scheduled for oral argument. Prior to the oral argument,
Duquesne, OCA and DIl reached the following agreement to resolve the issues presented for appeal.
IL. SETTLEMENT OF DUQUESNE’S APPEAL

A. Settlement Terms

Duquesne, OCA, and DII have agreed to the proposed Settlement terms and
conditions set forth below as a means of resolving the issues raised in Duquesne’s appeal.

Duquesne, OCA and DIl intending to be legally bound and for consideration given, agree as follows:




1. The Joint Petitioners agree that Duquesne will withdraw its appeal of the
Commission’s decision to require Duquesne to include 12.8 mills/kwh of energy
costs in its base rates rather than the 14.7 mills/kwh that Duquesne had requested.
Duquesne agrees that it will reflect a level of energy costs of 12.8 mills/kwh in its

base rates in accordance with the Commission’s QOrder.

2. The Joint Petitioners agree that Duquesne will not defer any universal service
costs to its next distribution rate case. Duquesne agrees that it will continue to
implement the Commission’s orders regarding the expansion of its CAP and LIURP

consistent with the Commission’s requirements.

3. The Joint Petitioners agree that Duquesne should be permitted to recover as
a stranded cost its deferred fuel regulatory asset in the amount of $25 million for the
undercollection of energy costs incurred during the period commencing February 1,

1996 through the conclusion of its restructuring proceeding.

4. The Joint Petitioners agree that the cap on Duquesne’s non-generation rates,
which would otherwise expire on June 30, 2001 under Section 2804(4) of the Electric
Generation Customer Choice and Competition Act (66 Pa.C.S. §2801 et seq.) will
be extended by six months, until December 31, 2001 for all retail customers. The

parties agree that Duquesne retains the right to file for an exception to the rate cap



pursuant to 66 Pa.C.S. §2804(4)(iii). All other parties retain the right to oppose

Duquesne’s request.

B. Resolution of Other Issues

Any issue not specifically addressed in this Settlement shall be treated and resolved
in accordance with the resolution of that issue adopted by the Commission at this docket in the
Restructuring Order entered May 29, 1998, the subsequent Compliance Orders entered August 13,

1998, October 16, 1998 and December 17, 1998, and other Orders entered at this docket.

C. Withdrawal of Pending Commonwealth Court Case

Within ten days after the Commission’s approval of this Joint Petition becomes final
and no longer subject to administrative or judicial challenge, Duquesne shall withdraw with
prejudice all of its Commonwealth Court actions regarding the Commission’s Orders at Docket No.

R-00974104.

D. Miscellaneous
1. This Settlement Agreement is contingent upon approval by the Commission
without modification. If the Settlement Agreement is modified by the Commission, a party may
withdraw from this Settlement Agreement upon providing all Joint Petitioners written notice within

ten days of the modification.



2. This Settlement Agreement is made without admission against or prejudice
to any factual or legal positions which any of the Joint Petitioners may assert in any Commission
or Court proceeding. Furthermore, the Joint Petitioners agree that this Settlement Agreement shall

not constitute or be cited as controlling precedent in any other proceeding.

3. Signature pages for this Settlement Agreement transmitted by telefax shall

be considered to be validly executed.

III. PUBLIC INTEREST CONSIDERATIONS

Al A Potential Increase In Duquesne’s Rates Will Be Avoided. The Settlement - -

provides that Duquesne will include only 12.8 mills/kwh of energy costs in its base rates which

means that Duquesne’s rates will remain at the level that was in effect on January 1, 1997.

B. Transmission and Distribution Charges Will Be Capped For An Additional
Period. The Settlement provides for a cap on Duquesne’s transmission and distribution charges
through December 31, 2001, an extension of six months of the rate cap provided by the Electricity

Generation Customer Choice and Competition Act.

C. Universal Service Costs Will Not Be Deferred For Future Recovery. The
Settlement provides that Duquesne will not defer for future recovery its universal service costs.
Duquesne retains its commitment to ramp up its universal service programs in accordance with the

Commission’s Orders.




D. Litigation Over A Component Of Duquesne’s Stranded Cost Claim Will Be
Resolved. The Settlement resolves the litigation over Duquesne’s deferred regulatory asset ciaim
bringing certainty to Duquesne’s stranded cost claim as the auction of Duquesne’s generation assets

is concluded and the reconciliation of Duquesne’s stranded costs with the auction proceeds begins.

E. Litigation And Associated Costs Will Be Avoided. The Settlement resolves issues
raised in this proceeding and provides for the withdrawal of the actions pending in Commonwealth
Court. The administrative and appellate burden and costs to continue to litigate the issues will be

avoided.

F. The Settlement Is Consistent With Commission Policies Promoting Negotiated
Settlements. The Settlement terms and conditions constitute a reasonable negotiated compromise
of the issues addressed herein. This Settlement is consistent with the Commission’s rules and

practice encouraging negotiated settlements.

IV.  FURTHER PROCEDURES

Duquesne requests that the Commission rule on this request by its final December
meeting to allow Duquesne to inform the Commonwealth Court that the case has been discontinued
and may be withdrawn from the argument list. As ordered by the Commission, Duquesne will
provide a final accounting of the auction proceeds, transaction costs, and stranded costs in

conjunction with its filing for approval of the auction.
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WHEREBFORE, the Joint Petitioners request approval of the Settlement.

For Duguesne Light Company

Ml o | 12|99
John S. Moot Date
Kathleen Barrén
- - Skadden, Arps, Slate, Meagher

& Flom, LLP
1440 New York Avenus, N.W,
Washington, D.C. 20005
(202) 371-7310
(202) 3717012 (fax)

H[:u,]-ﬁ‘i
Date

Asgistant General Counse)
Duquesne Light Company

For Duquesne Industrial Intervenors

Pamela C. Polacek Date
McNees, Wallace & Nurick

For the Office of Consumner Advocate

Tanya J. McCloskey Date
Senior Assiatant Consumer Advocate

Dated: November 24, 1998
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WHEREFORE, the Joint Petitioners request approval of the Settlement.

For Duquesne Light Company

John S. Moot Date
Kathleen Bamrén
Skadden, Arps, Slate, Meagher
& Flom, LLP
1440 New York Avepue, N.W,
Washingtom, D,C. 20005 4 2
(202) 371-7310 S =
(202) 3717012 (fax) . 2 -
e o 2
For Duquesne Light Company =7 T
2 o
Larry R. Crayne Date —
Assistant General Counsel
Duquesne Light Company

For Duquesne Industrial Intervenors

Pamela C. Polacek

Nev, 28,1999
McNees, Wallace & Nurick

For the Office of Consumer Advacate
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Senior Assistant Cansumer Advo

MoV 49 (999

Date

Dated: November 24, 1998
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COMMONWEALTH OF PENNSYLVANIA

December 2, 1999

@@‘%ETED

pe¢ 03 1999

R-00574104

“ HOCUMENT
James J. McNulty, Secret‘ary FOLDER

Duguesne Light Company Application to Approve
Restructuring Plan

Attached 1is a copy of a Joint Petition for
Settlement of Duguesne Light Company’s Appeal in the
Commonwealth Court of the Public Utility Commission’s
Order Entered August 13, 1998, filed by Duguesne Light
Company, the 0Office of Consumer Advocate, and the
Duquesne Industrial Intervenors 1in connection with the
above docketed proceeding. :

This matter is assgigned to vyour Bureau for
appropriate actiom.

Attachment
cC: OTS
FUS

laf
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SKADDEN, ARPS, SLATE, MEAGH LOM LLP
|44O NEW YORK AVENUE' N D FIRM/AFFILIATE OFFICES
WASHINGTON, D.C. 20005-2 o;cm
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K
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SAN 1SCO
WILMINGTON

0 BEIJING
BRUSSELS

FRANKFURT

TEL: 1202) 371-7000
FAX: (202 393-5760

OIRECT DIAL
(202) 37 1-704%
DIRECT FAX
(202) 371-7914

HONG KONG
DEC 15 1999 December 8, 1999 ;ggggu
. . . .. SINGAPORE
By Overnight Mail 1 t (/E/ VE 5 SYoNEY
James J. McNulty U
Secretary DEC
Office of the Prothonotary . ) 08 1999
Pennsylvania Public Utility Commissiof PUBL Icy
North Office Building SECRE ity

Harrisburg, Pa. 17105-3265 O/i.

ARYS Bl SSI0n
) i

Re:  Duquesne Light Company Generation Auction,
Docket No. R-00974104

Dear Secretary McNulty:

Duquesne Light Company hereby provides notice to all parties that a
technical conference regarding Duquesne's Generation Auction will be held on
Thursday, December 16, 1999, at 1:00 p.m. in Hearing Room No. 1. The purpose of
the technical conference is to inform the parties of the current status of the Auction,
describe the Auction filing Duquesne will submit later in the month, and answer any
questions the parties may raise. Following the submission of Duquesne's Auction
filing, Duquesne will schedule a second technical conference to answer any remain-
Ing questions.

Respectfully submitted,
DOCUMENT L Brord~

- O‘ o %;2 Kathleen L. Barrén
} g L Counsel for Duguesne Light Company

ce: All active parties on official service list (via facsimile) _ %
All persons on official service list (via U.S. Mail} \)\



