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Re:  Duquesne Light Company
Docket No. R-00974104

Dear Mr. McNulty:
Enclosed is an original and nine copies of Duquesne Light Company's
Interim Code of Conduct Compliance Filing. I also have enclosed two additional
copies and request that your office time-stamp them and return them in the enclosed
self-addressed, stamped envelope.
Thank you for your assistance in this matter.
Sincerely,

N Victor A. Contract
Counsel to Duquesne Light Company
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INTERIM CODE OF CONDUCT COMPLIANCE FILING

Pursuant to the Order on Compliance Filing issued on October 16,
1998 ("Second Compliance Order"), Duquesne Light Company ("Duquesne") hereby
submits its Interim Code of Conduct Compliance Filing ("Compliance Filing"). The
Second Compliance Order directed Duquesne to submit within 60 days of the
Compliance Order a detailed plan for compliance with the Code of Conduct, as well
as a plan for cost separations and cost allocations. Second Compliance Order at 29.
Duquesne accordingly discusses the measures Duquesne has already taken, or will
schedule to take, to implement the Interim Code of Conduct ("Interim Code" or
"Code"). Duquesne's implementation plan is comprised of two parts: (1)

communication and training; and (2) compliance oversight and enforcement.
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L Corporate Communications and Emplovyee Training

Duquesne will use a multi-faceted approach in educating Duquesne
EDC and Duquesne Supplier' employees about the Code requirements, including,
but not limited to: (1) periodic articles in Duquesne's publications {e.g. Duguesne

Light News and Qur People) (2) initial presentations to specific Duquesne EDC and

Duquesne Supplier employee groups tailored to their operations, with follow-up
supplemental training provided periodically as needed, (3) distribution to all affected
employees of the Code and of any implementation documents developed; and (4)
periodic electronic and hard-copy memos to such employees addressing particular
Code-related issues as they arise, whether through specific employee inquiries or
decided cases. To ensure easy access to information about Code interpretation and
application, Duquesne will establish: (1) an internal e-mail address for questions
about the Code; and (2) a Code of Conduct page on the Company's Intranet through
which Duquesne EDC and Duquesne Supplier employees can access answers to
frequently asked questions and obtain copies of the Code and any implementation

documents.

! As defined in the Interim Code of Conduct, Duquesne EDC refers to
Duquesne Light Company acting in its role as an electric distribution com-
pany, and Duquesne Supplier refers to any affiliated and/or divisional com-
petitive electric generation suppliers.
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Duquesne also will conduct any necessary training sessions.
Attendance at training sessions will be mandatory with sign-in sheets provided to
document attendance.
I Compliance Oversight and Enforcement

To implement the Code, Duquesne will adapt the comprehensive
Company-wide procedures already in place for implementation of its existing
Corporate Code of Conduct. As a standard business practice, Duquesne already
requires that employees comply with all applicable laws and regulations. The
Corporate Compliance Program provides that Duquesne currently maintains "policies
and procedures designed to assist its employees and agents in complying with
federal, state and local laws and regulations and to detect and prevent criminal
conduct.... It is the responsibility of each employee of the Company to perform his or
her job duties in full compliance with applicable federal, state and local laws and
regulations.” Under these procedures, the Group Vice President and Program
Manager have primary oversight responsibility and administration of all compliance
programs relating to his or her Group, and, in consultation with the Chief Legal
Officer, shall have primary responsibility for investigating and documenting any
suspected violations. The Company also has Group Compliance Committees, which

are comprised of the appropriate Group Vice President, each Program Manager




within that Group, other representatives from each Group, and an attorney designated
by the Chief Legal Officer.

Employees may report any Code-related concems directly to their
supervisor or group human resources manager through the Company's Open Door
Policy or they may call the Compliance Hot-Line. The Compliance Hot-Line
provides a method of anonymous reporting of all suspected compliance violations. It
is a confidential phone line and voice mailbox answered by the Company's
Compliance Officer. The Company's Compliance Officer regularly checks the
Compliance Hot-line and also keeps track of the calls.

Duquesne has already conducted some training sessions for certain
employees more directly affected by the Code (e.g., Customer Relations Department
and the Customer Choice Implementation Team). For Duquesne EDC employee
training, Company attorneys, at times in conjunction with the EDC's Customer
Choice Implementation Team, will make presentations regarding the Code.
Similarly, Company attorneys will work with representatives of Duquesne Suppliers
to develop and make presentations for them.

Duquesne EDC and Duquesne Supplier employees also will be
required to acknowledge yearly, in writing, that they have read and are familiar with
the Code and agree to abide by it. Compliance with the Code, both personal and by

subordinates, will be a factor in Duquesne EDC and Duquesne Supplier employees'




periodic performance appraisals. Intentional violations will result in disciplinary
action, including, when appropriate, discharge from employment.

I1I. Specific Interim Code of Conduct Rules and Applicable Implementation
Procedures

Notably, Duquesne already is operating under the Pilot Code of
Conduct, which contains similar provisions to the Interim Code. In the Fall of 1997,
Duquesne conducted training for certain employee groups more directly affected by
the Pilot Code. The specific Code provisions and the Company’s intended
compliance measures follow:

1. The Company, in its role as the Electric Distribution Company
("Duquesne EDC"), shall not give a Duquesne Supplier preference
over a non-affiliate in the provision of goods and services such as
processing requests for information, complaint processing and
responses to service interruptions. Duquesne EDC shall provide
comparable treatment without regard to the customer's chosen EGS.
The targeted training will stress that employees who perform
these functions may not treat a Duquesne Supplier or its
customers better than any other EGS or its customers. Also, the
same arms-length standard that applies to interactions with non-
affiliated Suppliers will apply to all dealings with Duquesne

Suppliers and their customers. The Company will create

computer firewalls to restrict Duquesne Suppliers' access to




computer systems and to data regarding customers, their

accounts and the distribution system.

Duquesne EDC shall supply services and apply the rules and other
provisions of its Tariffs to non-affiliates in the same manner it applies
them to a Duquesne Supplier.

The comprehensive training described in Section I, above, (in
particular training for employees involved in tariff

administration) will emphasize that Duquesne's tariffs must be

applied in accordance with their terms and in a neutral manner.

Duquesne EDC shall not sell non-power goods or services to a
Duquesne Supplier at a price below the cost or market price,
whichever is higher, for said goods or services. Duquesne EDC will
not purchase non-power goods or services from a Duquesne Supplier
at a price above the market price for said goods or services. No
transaction between Duquesne EDC and a Duquesne Supplier shall
involve an anti-competitive cross-subsidy, and all such transactions
shall comply with applicable law.

If and when Duquesne acquires a Duquesne Supplier, Duquesne
will adopt cost allocation and asset transfer valuation rules that

comply with this provision, and all goods and services will be

transferred and billed in accordance with these rules.



Duquesne EDC shall simultaneously make available to all EGSs any
market information, not in the public domain, that it provides to a
Duquesne Supplier.

"Wires" employees (e.g., customer service, linemen, trouble
crews, etc.) who have access to market information because of
their unique access to information about the distribution system
will be trained not to provide to any Duquesne Supplier sales
leads or other market information obtained in the course of their
employment. All Suppliers, whether affiliated or not, will access
information about their customers (e.g., usage data and billing)
and about the distribution system through the Customer-choice
web-site, which Duquesne will use to administer its Supplier
Tariff. Moreover, password protection at that site also ensures

that Suppliers, whether affiliated or not, cannot access other

Suppliers' information.

Duquesne EDC shall not promote a Duquesne Supplier any
differently than a non-supplier.

The Company's proposal is described in Rule 8 below.

Employees of Duquesne EDC who have responsibility for operating
the distribution system, such as receiving requests for power,




purchasing power, scheduling delivery, or billing and metering, shall
not be shared with a Duquesne Supplier, and their offices shall be
physically separated from the office(s) used by those working for the
Duquesne Supplier. Such employees of Duquesne EDC may transfer
to a Duquesne Supplier provided such transfer is not used as a means
to circumvent this Interim Code of Conduct. Any Duquesne Supplier
shall have its own direct line management. Any shared facilities shall
be fully and transparently allocated between the Duquesne EDC
function and the Duquesne Supplier function. Duquesne EDC
accounts and records shall be maintamed such that the costs a
Duquesne Supplier incurs can be clearly identified.

The Company maintains books and records in accordance with
generally accepted accounting principles and the Uniform System
of Accounts. In addition, as described in Section IV, below, the

Company maintains internal accounting controls to ensure that

costs are fully allocated and all transfers are properly tracked.

Duquesne EDC shall not condition the provision of any PaPUC
jurisdictional regulated services on the purchase of power from a
Duquesne Supplier.

An indicated in Section I above, the Company will provide to all

affected employees necessary training highlighting this and all

other restrictions.



(a) Neither Duquesne EDC nor a Duquesne Supplier may directly or
by implication falsely and unfairly represent:

. that the PaPUC jurisdictional regulated services provided by
Duquesne EDC are of a superior quality when power is
purchased from a Duquesne Supplier;

. that the merchant services (for power) are being provided by
Duquesne EDC rather than a Duquesne Supplier;

. that the power purchased from an EGS that 1s not a Duquesne
Supplier may not be reliably delivered; or

. that power must be purchased from a Duquesne Supplier to
recetve Duquesne EDC PaPUC jurisdictional regulated
services.

(b} Duquesne EDC shall not jointly market or jointly package its
PaPUC jurisdictional, regulated services with the services of a
Duquesne Supplier. This prohibition includes prohibiting Duquesne
EDC from including bill inserts in its EDC bills promoting a
Duquesne Supplier’s services, and further precludes a reference or link
from Duquesne EDC's web-site to any Duquesne Supplier.

(c) When a Duquesne Supplier markets or communicates to the
public using the Duquesne EDC name or logo it shall include a
disclaimer that states: (1) that the Duquesne Supplier is not the same
company as the Duquesne EDC; (2) that the prices of the Duquesne
Supplier are not regulated by the PaPUC; and (3) that a Customer
does not have to buy electricity or other products from the Duquesne
Supplier in order to receive the same quality service from Duquesne
EDC. When a Duquesne Supplier advertises or communicates
verbally through radio or television to the public using the Duquesne |
EDC name or logo, Duquesne Supplier shall include at the conclusion
of any such communication a disclaimer that includes all of the
disclaimers listed in this paragraph.



10.

Duquesne EDC and Duquesne Suppliers, if any, will incorporate
the foregoing rules in their advertising and marketing policies as
well as in any other relevant policies. Necessary training as
described in Section 1 infra, emphasizing in particular these
marketing and disclosure requirements, will be provided to all

affected employees.

Violations of this Code of Conduct shall result in PaPUC-ordered
fines at the levels determined to be appropriate by the PaPUC. Any
such PaPUC action would not preciude or limit additional private
remedies or civil action.

If the Commission ever determines that a fine for a proven
violation is appropriate and orders Duquesne te pay such a fine,

Duquesne will do so.

Dispute Resolution Procedures:

. Regarding any dispute between Duquesne EDC, and/or a
Duquesne Supplier, and an EGS (each individually referred to
as "Party” and collectively referred to as "Parties”) alleging a
violation of any of these Code of Conduct provisions, the EGS
must provide Duquesne EDC and/or Duquesne Supplier, as
applicable, a written Notice of Dispute that includes the names
of the Parties and customer(s), if any, involved and a brief
description of the matters in dispute.

10
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Within five (5) days of Duquesne EDC's and/or Duquesne
Supplier's receipt of a Notice of Dispute, a designated senior
representative of each of the Parties shall attempt to resolve
the dispute on an informal basis.

In the event the designated representatives are unable to
resolve the dispute by mutual agreement within thirty (30)
days of said referral, the dispute shall be referred for mediation
through the Commission's Office of Administrative Law
Judges. A party may request mediation prior to that time if it
appears that informal resolution is not productive.

If mediation is not successful, then the matter shall be
converted to a formal proceeding before a Commission
Administrative Law Judge.

Any Party may file a complaint concerning the dispute with
the Commission under relevant provisions of the Public Utility
Code.

The Company will participate in the dispute resolution procedure
outlined in this rule. In the event Duquesne EDC and/or a
Duquesne Supplier receives a Notice of Dispute, a senior
representative designated by the Duquesne EDC and/or the
Duquesne Supplier, as applicable, will meet as required with the

EGS' representative to attempt to resolve the Dispute.

Duquesne EDC shall file a comphance filing within 60 days of entry
of the Commission's Order on Compliance Filing dated October 16,
1998 which sets forth a detailed plan for compliance with this code of

11



conduct as well as the PUC separation and cost allocation
requirements already ordered.

This Compliance Filing fulfills this requirement.

Iv. Cost Allocation and Asset Transfer Valuation Rules

Duquesne already maintains a system of internal accounting controls
to ensure that affiliate transactions are recorded in accordance with applicable
guidelines. If and when Duquesne acquires a Duquesne Supplier, Duquesne will file
an affiliated interest agreement with the Commission for approval which will provide
for appropnate billing of services.

V. Functional Separation

If and when Duquesne acquires a Duquesne Supplier, it will maintain
separate offices, and separate management.

None of the Duquesne EDC employees that are responsible for the
functions delineated in Provision 6 of the Code will be shared with any future

Duquesne Supplier.

12



Respectfully submitted,

Voo, O Oty

Larry R. Crayne Victor A. Contract
Assistant General Counsel Skadden, Arps, Slate,
Richard S. Herskovitz Meagher & Flom LLP
Corporate Attorney 1440 New York Ave., N.W.
Duquesne Light Company Washington, D.C. 20005
411 Seventh Avenue (202) 371-7310

Pittsburgh, PA 15219
(412) 393-6049

Dated: December 22, 1998
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BEFORE THE PENNSYLVANIA
PUBLIC UTILITY COMMISSION

Pennsylvania Public Utility

Commission,
Docket No. R-00974104

V.
Duquesne Light Company
Application to approve
restructuring plan pursuant
to 66 Pa. C.S. § 2806(d)
CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing document shall be served
by first-class mail upon the participants on the attached service list in accordance
with Section 1.54 of the Commission's regulations.

Dated this 22nd day of December, 1998.

Vb, 0. 001

Victor A. Contract
Skadden, Arps, Slate,

Meagher & Flom LLP
1440 New York Ave., N'W.
Washington, D.C. 20005
(202) 371-7714

Counsel to Duquesne Light Company



Kenneth Zielonis
{Pa. Retailers Assn.)
Stevens & Lee
208 North Third St., Ste. 310
P. 0. Box 120980
Harrisburg, PA 17108-20830

James P. Dougherty
David M. Kleppinger
Robert A. Weishaar
Pamela C. Polacek
McNees, Wallace & Nurick
100 Pine Street

P. O. Box 1166
Harrisburg, PA 17108

Jacqueline R. Morrow
Rodney R. Akers
Assistant City Solicitor
City of Pittsburgh

313 City County Building
414 Grant Street
Pittsburgh, PA 15219

Angela T. Jones

Office of Small Business Advocate
Suite 1102

300 North 2nd Street

Harrisburg, PA 17101

Marisa A. Sifontes

Irwin A. Popowsky

Steven K. Steinmetz

Qffice of Consumer Advocate
1425 Strawberry Square
Harrisburg, PA 17120

Brian A. Rider

President

Pennsylvania Retailers' Assn.
224 Pine Street

Harrisburg, PA 17101-1325

Kandace F. Melillo

Wayne T. Scott

PA Public Utility Commission
Office of Trial Staff

901 N. 7% Street, Rear
Third Floor, Pitnick Bldg.
Harrisburg, PA 17105-3265

Stephen J. Baron

J. Kennedy & Associates, Inc.
Suite 475

35 Glenlake Parkway

Atlanta, GA 30328

Howard M. Louik

Allegheny County Law Dept.
300 Fort Pitt Commons

445 Fort Pitt Blvd.
Pittsburgh, PA 15219

Lauren S. McAndrews

Allegheny Teledyne Incorporated

1000 Six PPG Place
Pittsburgh, PA 15222



Kenneth I.. Wiseman
Robert M. Lamkin
Andrews & Kurth, LLP
1701 Pennsylvania Ave., N.W.
Washington, D.C. 20006

Matthew Kahal

Exeter Associates, Inc.
Suite 350

12510 Prosperity Drive
Silver Spring, MD 20904

Terrance J. Fitzpatrick

David M. DeSalle

Ryan, Russell, Ogden & Seltzer, LLP
Suite 101

800 North Third Street

Harrisburg, PA 17102-2025

Michael Reid, Director
Materials Management Services
Administrative Resources, Inc.
500 Commonwealth Drive
Warrendale, PA 15086-7513

Margaret Peters

The Peoples Natural Gas Co.
625 Liberty Avenue
Pittsburgh, PA 15222-3197

Mark F. Sundback
Robert M. Lamkin
Andrews & Kurth, LLP

1701 Penngylvania Ave., N.W.
Washington, D.C. 20006

David F. Boehm

Michael I. Kurtsz
Boehm, Kurtz & Lowry
2110 CBLD Center

36 East Seventh Street
Cincinnati, OH 45202

Robert B. Weisenmiller
MRW & Associates, Inc.
Suite 1440

1999 Harrison Street
QOakland, CA 94612-3517

Robert J. Stefanko
341 South Bellefield Avenue
Pittsburgh, PA 15213

John Stember

Low Income Advocate Parties
1705 Allegheny Building

429 Forbes Avenue
Pittsburgh, PA 15219



. Stephen L. Feld

[(for Pa. Power Co.)
FirstEnergy Corp.

76 South Main Street
Akron, OH 44308

Mark J. McGuire

Ronald N. Carroll
Jenner & Block

Suite 1200

601 13th Street, N.W.
Washington, D.C. 20005

Kevin J. McKeon

Malatesta, Hawke & McKeon, LLP
100 N. Tenth Street

P. O. Box 1778

Harrisburg, PA 17101

David Hughes
4037 Ludwick Street
Pittsburgh, PA 15217

William T. Hawke

Janet L. Miller

Todd §. Stewart

Malatesta, Hawke & McKeon, LLP
100 N. Tenth Street

P. O. Box 1778

Harrisburg, PA 17101

Donald R. Ayersman, Jr.

1125 Denver Avenue
Morgantown, WV 26505

Tim Merrill

Foster Plaza 10

680 Andersen Drive, Suite 200
Pittsburgh, PA 15220-27--

Thomas P. Gadsden
Morgan, Lewis & Bockius
2000 One Logan Square
Philadelphia, PA 19103

Thomas J. Augspurger
Midcon Corporation
QOffice of General Counsel
701 East 22nd Street
Lombard, IL 60148

Joseph A. Dworetzky
Luke E. Dembosky
John P. Lavelle, Jr.

Hangley, Aronchick, Segal & Pudlin

One Logan Square, 12th Floor
Philadelphia, PA 19103



Roger E. Clark
The Envirconmentalists
905 Denston Drive
Andler, PA 19002-3901

Scott J. Rubin
3 Lost Creek Drive

Selinsgrove, PA 17870-9357

Paul E. Russell

Pennsylvania Power & Light Co.

2 North 9th Street
Allentown, PA 18101

John O'Brien

Wheeled Electric Power Co.

Suite 207

50 Charles Lindburgh Bivd.

Uniondale, NY 11553

James D. Steffes
Enron Power Marketing,
1400 Smith Street

P. O. Box 4428
Houston, TX 77002

Inc.

Attorney of Record
Environmental Energy Project
3700 Vartan Way

Harrisburg, PA 17110

Patricia Armstrong

Thomas, Thomas, Armstrong & Niesen
212 Locust Street, Suite 500

P. 0. Box 9500

Harrisburg, PA 17106-9500

David M. Boonin

New Energy Ventures East, LLC
1845 Walnut Street

Ste. 2525

Philadelphia, PA 19103

Daniel Clearfield

Gerald Gornish

Alan Kohler

Robert J. Longwell

Wolf, Block, Schorr &
Solis-Cohen, LLP

212 Locust St., Suite 300
Harrisburg, PA 17101

Brian Kalcic

Excel Consulting
Suite 720-T

225 5. Meramec Avenue
St. Louis, MO 63105




Albert M. Benincasa
Director, Regulatory Affairs
Skipping Stone
46 9th Avenue
Sea Cliff, NY 11579

Larry R. Crayne

Richard §. Herskovitz

Dugquesne Light Company

411 Seventh Avenue, 15th Floor
Pittsburgh, PA 15219

Mary Ann Ralls

Duane, Morris & Heckscher LLP
1667 K Street, N.W., Suite 700
Washington, D.C. 20006

Craig R. Kuennen, Ph.D.
904 Melaleuca Avenue, #N
Carlsbad, CaA 92009

Samuel W. Braver

Bruce A. Americus

Buchanan Ingerscll, P.C.

One Oxford Centre, 20 Floor
301 Grant Street

Pittsburgh, PA 15219-1410

Douglas F. John
Gordon J. Smith
John & Hengerer
1200 17th Street, N.W.

Suite 600
Washington, D.C. 20036

Vickiren S. Aeschleman
Director, Regulatory Policy
QST Energy, Inc.

300 Hamilton Blwvd., Suite 300
Peoria, IL 61602

Mary McFall Hopper
PECO Energy Company
2301 Market Street

P. O. Box 86989
Philadelphia, PA 19101

John Wilson

Executive Director

Community Action Association
of Pennsylvania

222 Pine Street

Harrisburg, PA 17101

Donald A. Kaplan

Lisa M. Helpert

Preston, Gates, Ellis & Rouvelas
Meeds LLP

1735 New York Ave., N.W., Ste. 500
Washington, D.C. 20006-4759



Gary A. Jeffries Keith M. Sappenfield, II

CNG Energy Serxvices Corporation Director of Marketing Support
One Park Ridge Center NorAm Energy Management, Inc.
P. 0. Box 15746 BP. 0. Box 2628

Pittsburgh, PA 15244-0746 Houston, TX 77252-2628
John R. Orr David Cruthirds

Duke Energy Trading & Marketing LLC Electric Clearinghouse, Inc.
One Westchester Center 100 Louisiana, Suite 5800
10777 Westheimer, Suite 650 Houston, TX 77002-5050

Hougton, TX 77042

Lawrence E. Moncrief Douglas C. Smith
1364 Silverton Avenue La Capra Associates
Pittsburgh, PA 15206 333 Washington Street

Boston, MA (02108

Dr. Roger Odisio Charles DeGeorge
170 Drake Road Entergy Power Marketing Corp.
Bethel Park, PA 15102 Parkwood Two Building, Suite 500

10055 Grogan's Mill Road
The Woodlands, TX 77380
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December 28, 1998

Barbara Bruin

i~
~

Executive Director ;
Pennsylvania Public Utilities Commission (rf_j =
P.O. Box 3265 = =
Harrisburg, Pennsylvania 17105-3265 :;‘r:ﬂ}; o~
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Re: R-00974104 —wm e
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Dear Ms. Bruin; :%‘.D o
o )

We are in receipt of your letter dated November 30, 1998 and appreciate the time f@‘u tookto

address our issues regarding the transfer of generating assets between Duquesne Light Company
and FirstEnergy. In that letter you spoke about the Commission's May 29 order requiring
Dusquesne's divestiture plan to resolve issues in a matter that is fair to customers, investors,
employees of the Company, local communities and other affected parties.

As you well know item (6) of the October 14, 1998 Letter Agreement between Duquesne and
FirstEnergy states that the Parties will cooperate to resolve labor-related matters, including with
respect to union contracts, workforce levels, severance, and employee benefits, in a matter that
treats empioyees fairly and equitably apportions any related costs between the parties.

As we stated in our October 23, 1998 letter this issue has yet to be resolved. FirstEnergy's labor
relations with Local 270 has been and remains poor. We, as a labor union have no agreement
with FirstEnergy concerning these transfers of assets. Part of the problem is that the parties
disagree as to which contract is in effect. Local 270 has been asking FirstEnergy for months to
arbitrate this issue. We were in Court on December 16, 1998 attempting to get a temporary
1&siraining order to stop this transfer of assets until an agreement could be worked out.

FirstEnergy attorneys even stated they don't know whicii contraci is in effect. We made some
suggestions on how this situation could be addressed but they went unanswered. Qur labor issues
do have merit because on December 23, 1998 the National Labor Relations Board issued several

complaints against FirstEnergy alleging they have bargained in bad faith by engaging in surface
bargaining, by unlawfully implementing its last, best and final offer prior to a valid impasse, by

laying off employees and by certain other acts and conduct.

We even wrote to Duquesne trying to find a way to address this problem. Their answer was that
they don't have a relationship with our Union and those issues should be addressed between

FirstEnergy and our Union.

We are aware that other Unions that are involved have signed agreements pertaining (o these
asset transfers. The difference there is that those Unions have negotiated agreed upon contracts in

place prior to these transfers of assets. Local 270 did not. e
VY IRAT R T
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Ms. Barbara Bruin
December 28, 1998 :

We thank the Commission for considering our comments. We hope that the Commission will
make sure that the parties involved have lived up to the letter agreement before approving this
transfer.

Sincerely,

Q). QL L

David T. Kotecki
President/Local 270

DTK/asq opeiu 1794



Region 8

Avrum M. Goldberg, Esq.
Dawn Starr, Esq.
Akin, Gump, Strauss, Hauer
& Feld, LLP
13333 New Hampshire Ave., NW
Washington, D.C. 20036

First Energy

Attn: Gary Benz, Esq.
76 South Main Street
Akron, Ohio™ 44308

Keith R. Wolgamuth, Esq.  ~
1729 Superior Avenue, Suite 300
Cleveland, Ohio 4414

Re:

Dear Sirs and Madam:

United States Government

NATIONAL LABOR RELATIONS BOARD

1695 Anthony J. Celebrezze Federal Building
1240 East Ninth Street

Cleveland, OH 44199-2086

Telephone: (216) 522-3715 Fax: (216) 522-2418

December 23, 1998

First Energy
~Cases Nos. 8-CA-29873, 8-CA-29943
8-CA-29956, 8-CA-30028, 8-CA-30067_et al

This is to advise you that the Region has authorized the issuance of a Section 8(a)(5) and
() complaint against First Energy and The Cleveland Electric Illuminating Company, alleging that
the Employer has bargained in bad faith by engaging in surface bargaining, by unlawfully
implementing its last, best and final offer prior to a valid impasse, by laying off employees and by

certain other acts and conduct.

As you are aware there currently are pending numerous other charges and allegations
concerning other conduct which may be violative of the Act. We expect to make determinations
in connection with these matters as expeditiously as possible. Furthermore, as we have previously
indicated to you, we are considering the possible merit of injunctive relief under Section 10(j) of




iy
B h . 0
' .

the Act. Again, although no final decision has been made in this connection, we are moving to a
determination with all appropriate dispatch.

Very truly yours,

Paul C. Lund
Field Attorney

cc: Utility Workers Union of America
Local 270
Attn: David Kotecki, President
4205 Chester Avenue
Cleveland, Ohio 44103
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IN THE COMMONWEALTH CCOURT OF PENNSYLVANIA

HCSPITAL SHARED SERVICES AND : ﬁg_.c?—7({ﬁf)
ADMINISTRATIVE RESOURCES, INC., : :
Petitioner :

V.
PENNSYLVANIA PUBLIC UTILITY
COMMISSION,
Respondent

No. 1592 C.D. 1558

NOTICE OF DISCONTINUANCE
This is to notify you that the above-captioned matter has been withdrawn
discontinued and ended.

DATE: December 31, 1998
TRIAL COURT NO: R-0097381

DEPUTY PROTHONOTARY/CHIEF CLERK

DOCUMENT
FOLDER | DGQ’E'

J
CERTIFIED FROM THE RECORD s i+
AND ORDER EXIT E?E@EEWET i —
DEC 3 1 1998 . ﬁ, - Kﬁjj '
Y JAN 0 1999 =2
&
Oeputy Prathonotary - Chief Glerk PAPU.C

LAW BUREAL
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IN THE COI\MONWEAL’I‘H COURT OF PENNSYLV@E“ N ‘%/ Eﬁ

BEC 31 1599
Hospital Shared Services, et al., By
iy PLULe,
Petitioner
. x‘AW B ”'?E ‘\Li

V.

Docket No. 1593 C.D. 1998
Pennsyivania Public Utility Commission

Respondent , 53 G C K E ?E B

System Council U-10, International : JAN 29 1999 _

Brotherhood of Electrical Workers, :

Petitioner : _/
V. : Docket No. 1724 C.I3. 1998 .

Pennsylvania Public Utility Commlssmn /f\) q
Respondent : 7% O (/

R-974109C 1 +o
ORDER CC/

NOW, December 3&, 1998, upon consideration of the Joint Monon of Petitioner,
System Council U-10, International Brotherhood of Electrical Workers, and Respondent,
Pennsylvania Public Utility Commission, in No. 1724 C.D. 1998, the motion is granted and the
following relief is ordered: '

~ 3

1. The issues raised in the Petition for Review in No. 1724 C.D. 1998 are remaf@ed rto:ﬁ % 1"2 C“ ?\,@
the Pennsylvania Public Utility Commission for further proceedings. X '

at

-l N

2. The Pennsylvania Public Utility Commission shall consolidate these issues on rz;nand ~
with the proceeding that is currently before the Commission at Decket No. R-00974104
concerning the Generation Auction Plan of Duquesne Light Company.

o
F‘T‘}

3. This remand is without prejudice to the right of Petitioner to address the issues that it
raises in its Petition for Review, if necessary, through the filing of a subsequent Petition for
Review upon the conclusion of the consolidated proceedings before the Pennsylvania Public
Utility Commission.

4. The Petitions for Review at No. 1724 C.D. 1998 and"NG_¥593 C.D. 1998 are hereby
severed, so that proceedings at No. 1593 C.D. 1998 will contmﬁé:eforc this

CERTIFIED FROM THE RECORD /Y,
-AND ORDER EXIT (3/ = T

DEC3'1 1998 @@m-f tj_E
e

-3

Deputy Prothoaotary-cmefcgerk 7 APR 28 1999
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Hospital Shared Services, et al., : ;
Petitioner : LAY

i SELTDYT A
v. ‘ '~ LJL'F\E.!“LL}

Docket No. 1593 C.D. 1998
Pennsylvania Public Utility Commission,

: o
Respondent : @ vl K E ?E B
JAN 2
System Council U-10, International : 9 199
Brotherhood of Electrical Workers, : Y
Petitioner . ,‘/
v, . Docket Na. 1724 C.D. 1998
Pennsylvania Public Utility Commission, R - q 7(/ / @C /
Respondent - -

R-Twioy Cl o QY

ORDER

NOW, December ED_, 1998, upon consideration of the Joint Motion of Petitioner,
System Council U-10, International Brotherhood of Electrical Workers, and Respondent,
Pennsylvania Public Utility Commission, in No. 1724 C.D. 1998, the motion is granted and the
following relief is ordered: '

1. The issues raised in the Petition for Review in No. 1724 C.D. 1998 are remanded to
the Pennsylvania Public Utility Commission for further proceedings.

2. The Pennsylvania Public Utility Commission shall consolidate these issues on remand
with the proceeding that is currently before the Commission at Docket No. R-00974104
concerning the Generation Auction Plan of Duquesne Light Company.

3. This remand is without prejudice to the right of Petitioner to address the issues that it
raises in its Petition for Review, if necessary, through the filing of a subsequent Petition for
Review upon the conclusion of the consolidated proceedings before the Pennsylvania Public
Utility Commission.

4. The Petitions for Review at No. 1724 C.D. 1998 andNo_1393 C.D. 1998 are hereby
severed, so that proceedings at No. 1593 C.D. 1998 will c’o/n,tinﬁaefore this

. /-
CERTIFIED FROM THE RECORD /) 0z oo Yoo
-AND ORDER EXIT () :

S.J.
DEC3119%8 DOCUMENT

X == " FOLDER

~Deputy Prothanotary - Chief Clerk




@
Scott ]. Rub% ‘

Attorney ¢ Consultant
3 Lost Creek Drive e Selinsgrove, PA 17870 « (570)743-2233  Fax: (570)743-8145 » sjrubin@ptd.net

December 31, 1998

R () RIGINAI

Pa. Public Utility Commission
P.O. Box 3265
Harrisburg, PA 17105-3265

Re: Duquesne Light Company Restructuring Plan
Docket No. R-00974104 -

Dear Mr. McNulty:

Enclosed for filing please find an original and three (3} copies of the Petition for
Reconsideration, Modification, and Clarification of System Council U-10, IBEW, and Local 272, IBEW,
in the above-referenced proceeding. A copy of this document has been served on all parties of record, as

shown on the attached certificate of service.

Also enclosed is an extra copy of the document that T would appreciate having time-stamped and
returned in the enclosed envelope. Thank you.

Sipgerely,

bin, Esq. ~
o
Enclosures co .
) HAN
cc: All parties of record -
Hon. John Quain
Hon. Robert Bloom
Hon. David Rolka
Hon. Nora Mead Brownell AR PRI RET
Hon. Aaron Wilson, Jr. ANV s-u‘ P t N E
ffi i i . . - e e
Office of Special Assistants C [) i g } 0
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Application of Duquesne Light
Company for Approval of its Docket No. R-00974104

Restructuring Plan Under Section =
2806 of the Public Utility Code @ m M‘ I

SOCKETER

NSIDERATION, MODIFICATION, ANB-,
PETITION FOR RECONS ON, ) (—_.—}, JA%OE) 1999

828620

CLARIFICATION c
OF SYSTEM COUNCIL U-10, IBEW, AND P &
LOCAL 272, IBEW = r?'_’-]7 o=
oo !
' TTY =
-'J; -<— ey

r‘e

Pursuant to 52 Pa. Code § 5.572, System Council U-10, IBEW (“Sys{&im =
= ‘e
Council”), and Local 272, IBEW (“Local 272", file this petition for reconsiéé‘ratioﬁ
modification, and clarification of the Opinion and Order entered by the Pennsylvania
Public Utility Commission (‘.‘Commission”) on December 18, 1998, in this proceeding.

Specifically and as set forth in more detail below, System Council and Local 272 request

reconsideration, modification, and clarification of the following aspects of El}e@fiéxg}??g’ E N ]"

o FOLDER

e The order should be modified to specifically grant the petition to intervene of
Local 272;

The order should be modified and clarified to remove the Commission’s
finding that the generation exchange with FirstEnergy Corporation “appears to
be in the public interest,” because the terms and conditions associated with
that exchange, including any impacts on employees and local communities,
are not yet known and have not been filed with the Commission; and

The order should be modified to establish definite filing deadlines to ensure
that Duquesne’s auction process does not go too far before the Commission
makes final rulings concerning whether the auction is in the public interest.

In support of this petition, System Council and Local 272 state as follows:



1. On May 29, 1998, the Commission entered an order in this proceeding that
required Duquesne Light Company (“Duquesne”) to file a generation divestiture plan that
included, inter alia, a discussion of “transitional issues and the resolution of those issues
in a manner that is fair to customers, investors, the employees of the Company, local
communities, and other affected parties.”

2. Dugquesne filed its Generation Auction Plan on August 27, 1998. That filing
contained a very brief discussion of labor issues, but no discussion whatsoever of the
impact of Duquesne’s plan on its employees. That filing also did not even mention the
impact of the plan on local communities.

3. On October 14, 1998, Duquesne amended its plan to inciude a transfer of
generating and transmission assets between Duquesne and FirstEnergy Corporation
(“FirstEnergy™). Duquesne provided an agreement in principle between itself and
FirstEnergy, noting that the agreement was not final and that many terms and conditions
remained subject to drafting and further negotiation. There was no discussion in the
amended filing of the impact of the FirstEnergy transaction on the employees of either
Duquesne or FirstEnergy or on local communities.

4. System Council filed a motion to suspend the proceeding on October 21,
1998. The Commission denied that motion by order entered November 19, 1998.
However, in denying that motion, the Commission required Duquesne to file the final
agreement with FirstEnergy and any agreements with Duquesne’s employees. The
Commission also provided for additional comment periods after the filing of those

agreements.



5. On November 5, 1998, Local 272, the representative of employees at
FirstEnergy’s Mansfield generating station, filed a petition to intervene and comments in
this proceeding. No party has opposed the intervention of Local 272 in this proceeding.

Intervention of L.ocal 272

6. The Commission’s Order of December 18, 1998, refers to the comments that
were filed by Local 272 (page 33), but does not discuss Local 272’s petition to intervene.
No party opposed Local 272’s petition to intervene and it appears that the Commission
simply overlooked this procedural matter. Therefore, Local 272 requests the Commission
to modify its order to specifically grant Local 272’s petition to intervene in this
proceeding.

Finding that FirstEnergy Agreement Appears to be in the Public Interest

7. On pages 15 and 44 of its Order, the Commission finds that “the generation
exchange with FirstEnergy appears to be in the public interest.”

8. There is no basis for the Commission to make such a finding at this time. All
that Duquesne has filed with the Commission is a non-binding agreement in principle
with FirstEnergy that fails to include several critically important terms, including any
discussion of labor-related issues or the impact on local communities.

9. Moreover, the Commission apparently overlooked and did not address the
transfer of transmission assets that aiso is part of the agreement in principle between
Duquesne and FirstEnergy. Duquesne has not provided any analysis of the effect of the
transfer of certain transmission rights and assets on the safety and reliability of its system.

10. It is not possible for the Commission to determine whether the agreement

between Duquesne and FirstEnergy is in the public interest, or even if it “appears” to be



in the public interest, unless and until: (a) Duquesne enters into a binding agreement with
FirstEnergy and files that agreement with the Commission; (b) Duquesne and FirstEnergy
explicitly set forth the impact of any such agreement on the employees of Duquesne and
FirstEnergy and their plans for mitigating any such impacts; (¢) Duquesne and
FirstEnergy explicitly address the impact of any such agreement on local communities
(both from changes in employment levels and from changes in tax revenues) and their
plans for mitigating any such impacts; and (d) Duquesne explicitly sets forth the impact
of any such agreement on its ability to ensure the reliable transmission and distribution of
electricity to its retail customers.

11. The Commission’s order of November 19, 1998, recognized the importance of
knowing the terms of any binding agreements between Duquesne and FirstEnergy, as
well as knowing the impact of that agreement and the auction plan on utility employees.
That order established a procedure for filing such information with the Commission and
for allowing the parties to respond to that information.

12. The Commission’s order of December 18, 1998, continues to require
Duquesne to follow the procedures set forth in the November 19 order. However, the
Commission went further and made a finding that the “agreement” with FirstEnergy
(which does not even exist) “appears” to be in the public interest.

13. System Council and Local 272 respectfully submit that the Commission erred
in making any statement or finding about the proposed agreement between Duquesne and
FirstEnergy. Without a binding agreement or any information about important aspects of

the public interest (impacts on labor, local communities, and reliability), the Commission



has no basis for making a finding that the agreement is, or even “appears” to be, in the
public interest.

14. Therefore, the Commission should modify and clarify its order of December
18, 1998, to remove any reference to the agreement with FirstEnergy appearing to be in

the public interest.

Failure to Establish Time for Required Filings

15. System Council and Local 272 do not object to Duquesne being allowed to
begin the first stage of the auction process (the solicitation of initial expressions of
interest from potential bidders) at this time. However, Duquesne should not be permitted
to proceed beyond that point unless and until the Commission makes final determinations
that the auction and generation exchange with FirstEnergy are in the public interest.

16. System Council and Local 272 are concerned that the Commission has granted
what appears to be open-ended approval to Duquesne to proceed with the auction through
the conclusion of the bidding process, subject only to final Commission approval of the
results of the auction. Such a procedure would present the Commission with a fait
accompli — that is, either the Commission would have to approve the auction as submitted
or Duquesne would have to start over again.

17. System Council and Local 272 are sensitive to the need for Duquesne to begin
the auction process in a timely fashion, but Duquesne should not be permitted to begin
stage 2 of the auction (the solicitation of definitive bids) unless and until the Commission
issues a final order finding that the auction and generation exchange are in the public
interest. As the Commission, System Council, and Local 272 have noted, such a finding

cannot be made unless: (a) definitive, binding agreements have been entered into



between Duquesne and FirstEnergy and filed with the Commission; (b) the impacts of the
auction and generation exchange on the employees of Duquesne and FirstEnergy have
been evaluated; (c) the impacts of the auction and generation exchange on local
communities have been evaluated; and (d) the impacts of the auction and generation
exchange on the safety and reliability of Duquesne’s transmission and distribution system
have been evaluated.

18. In other words, the Commission should have placed a limit on what Duquesne
can do before the Commission finds that the entire auction and generation exchange are
in the public interest. To do otherwise would permit Duquesne to expend millions of
dollars, and waste several months, on a process that might be found not to be in the public
interest. It also will ensure that the other parties have a meaningful opportunity to
address all aspects of Duguesne’s plan and to ask the Commission to modify or reject
aspects of the plan if such actions are needed to ensure that the plan is in the public
interest.

19. Therefore, the Commission should modify its order to prohibit Duquesne from
beginning stage 2 of the auction until the Commission issues a final order that finds the
auction and generation exchange, as they may be modified by the Commission, to be in

the public interest.

WHEREFORE, System Council U-10, IBEW, and Local 272, IBEW, respectfully
request the Public Utility Commission to reconsider, clarify, and modify its Opinion and

Order of December 18, 1998, as follows:




1. Modify the order to specifically grant Local 272’s petition to intervene in this
proceeding;

2. Modify and clarify the order to remove any reference to the agreement with
FirstEnergy appearing to be in the public interest; and

3. Modify the order to prohibit Duquesne from beginning stage 2 of the auction until the
Commission issues a final order that finds the auction and generation exchange, as
they may be modified by the Commission, to be in the public interest.

Respectfully submitted,

\u,é’h;/

Scott J. Rubin, Esq.

3 Lost Creek Drnive
Selinsgrove, PA 17870
(570) 743-2233

Fax: (570) 743-8145
sjrubin@ptd.net

Counsel for:
System Council U-10, IBEW and
Local 272, IBEW

Dated: December 31, 1998



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

In the Matter of Duquesne Light : Docket No. R-00974104
Company’s Restructuring Plan :

CERTIFICATE OF SERVICE

I hereby certify that I have this day served a true copy of the Petition for Reconsideration,

Modification, and Clarification of System Council U-10, IBEW, and Local 272, IBEW, via First Class

Mail upon the participants, listed on the following pages, in accordance with the requirements of 52 Pa.
Code § 1.54 (relating to service by a participant).

Lt Al o

Séott J. Rubin,‘Esq.

Counsel for:
System Council U-10, IBEW and
Local 272, IBEW

Dated: December 31, 1998
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Office of Special Assistants
Pa. Public Utility Commission
P.O. Box 3265

Harrisburg, PA 17105-3265

Daniel Clearfield
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212 Locust Street, Suite 300
Harrisburg, PA 17101-1236

Brian Rider

Pennsylvania Retailers’ Assoc.
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Harrisburg, PA 17101-1325

Richard Herskovitz
Duquesne Light Company
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Pittsburgh, PA 15230-1930
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905 Denston Drive

Roger E. Clark, Esq. . Ambler, PA  19002-3901
phone: 215.643.2364
Attorney for The Environmentalists fax: 215.628.2630

e-mail: rclark@libertynet.org

@RD@BNEAL RECEIVED

January 4, 1999

JAY 04 1999

James J. McNuity, Secretary ~ ¢ = ;
Pennsylvania Public Utility Commission L, OC U M t N T pA PUBLIC UTILITY COMMISSION

North Office Building - P.O. Box 3265 - PROTHONOTARY'S OFFICE
Harrisburg, PA 17105-3265 FOLDER

Re: Application of Duguesne Light Company for Approval of its Restructuring Plan,
Docket No. R-00974104

Dear Mr. McNulty:

Enclosed please find the original and three copies of the Environmentalists’
Petition for Clarification and Reconsideration of the Commission’'s December 18, 1998
Order in the above-captioned proceeding concerning the generation exchange and
generation auction plan of Duquesne Light Company.

This Petition is being served on all parties of record in accord with the attached
Certificate of Service.

| have also enclosed an extra copy of the document that | ask you to time-stamp
and return to me in the enclosed stamped envelope.

Sincerely,

e & O

Roger E. Clark
Attorney for the Environmentalists

Enclosure: Petition for Clarification and Reconsideration of the Environmentalists
Certificate of Service

Copies: The Honorable John M. Quain . The Honorable Nora Brownell
The Honorable Robert K. Bloom The Honorable Aaron Wilson
The Honorable David W. Rolka Office of Special Assistants

All parties of record

N SRB
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BEFORE THE JAN 04 1399
PENNSYLVANIA PUBLIC UTILITY COMMISSION o
PA PUBLIC UTILITY COMMISSION
PROTHONOTARY'S OFFICE

APPLICATION OF DUQUESNE
LIGHT COMPANY FOR APPROVAL ;
OF ITS RESTRUCTURING PLAN : Docket No. R-00974104
UNDER SECTION 2806 OF THE :
PUBLIC UTILITY CODE

OF THE
ENVIRONMENTALISTS

INTRODUCTION
On December 18, 1998 the Pennsylvania Public Utility Commission
("Commission”) entered an Opinion and Order (the "Order”) in the above-captioned
docket concerning the generation exchange and generation auction plan of Duquesne
Light Company (“Duquesne” or “Company”). The Environmentalists believe that the
Order contains several unresolved issues regarding the proposed exchange and
auction and therefore file this Petition for Clarification and Reconsideration.
DOCUMENT
THE FIRST ISSUE FOR CLARIFICATION: F U t-- [ﬁj 5 p
The sixteen open issues which the Company must address in subsequent
filings to the Commission and the parties should be explicitly delineated.
Throughout the Order, the Commission lists numerous issues which must be
addressed in future filings by the Company. However, these issues are not all repeated

in the ordering paragraphs of the Order. The Environmentalists urge the Commission
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Environmentalists' Petition for Clarification and Reconsideration Page 2

to clarify its Order by accurately listing all of the issues which the Company must
address before the Commission will issue its final approval of the generation exchange
and the auction. According to our reading of the Order, these issues include:

(1}  the final generation exchange agreement with First Energy (see the
Resolution section of Issue |.A, page 15 and Ordering Paragraph 2, page
44)"

(2)  the due diligence report (see the Resolution section of Issue |.A, page 15).

(3) the final resolution of the labor issues (see the Resolution section of Issue
I.A, page 15) and an assessment of the impacts on employees (see the
Resolution section of [ssue V, page 35).

(4) an assessment of the impacts on local communities (see the Resolution
section of Issue V, page 35).

(5)  the final resolution of the environmental liabilities and other related issues
(see the Resolution section of Issue |.A, page 15, and the Resolution
section of Issue VI.F, page 43).

(6) the final resolution of the safety issues (see the Resolution section of
Issue [LA, page 15) and an assessment of the steps necessary to maintain
reliable service in a reasonable, cost-effective manner (see the Resolution
section of Issue VI.D, page 41 and Ordering Paragraph 10, page 45).

(7)  areport addressing the method by which the Company will transfer the
nuclear decommissioning funds to FirstEnergy in the most tax-
advantageous manner (see the Resolution section of Issue |.B, pages 16-
17).

(8) areport on the results of the collaborative discussions with the parties
concerning the POLR service, with a showing how the Company will
provide POLR customers with the equivalent competitive benefits of the
CDS process (see the Resolution section of Issue I, page 24 and.
Ordering Paragraph 6, page 45).

'It is interesting to note that the Agreement in Principle expected that the final generation
exchange agreement would be executed on or before December 21, 1998. Agreement in Principle,
October 14, 1998, paragraph 22, page 9. No final agreement has been shared with the parties to date.
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(9)

(10)

(11)

(12)

(13) .

(14)

(15)

(16)

a proposal by the Company for auction accounting protocols, developed
either by a technical conference with the parties or, if that fails, by the
Company (see the Resolution section of Issue IV.A, page 27 and Ordering
Paragraph 7, page 45).

periodic updates on the auction process (see Ordering Paragraph 4, page
45).

a report on the Company’s efforts to achieve the maximum proceeds from
the auction, addressing such issues as the bundling of assets (see the
Resolution section of Issue Il, page 19).

the final agreements with the winning bidders of the auction (see the
Resolution section of Issue |.A, page 15).

a report addressing the market value of any unsold generation assets
(see the Resolution section of Issue IV.C, page 30).

a report addressing market power and competition issues (see the
Resolution section of Issue VI.B, page 36 and Ordering Paragraph 12,
page 46).

a plan for recovering ancillary service costs (as stated in the Resolution
section of Issue VI.E, page 42).

a final accounting for stranded costs, including a full accounting of the
Beaver Valley Il lease termination costs (see the Resolution section of
Issue IV.B, pages 28-29).

These issues should be explicitly delineated so that there is no question about

what the Company must address in subsequent filings in order to obtain final

Commission approval of its plans for the generation exchange and the auction.
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THE SECOND ISSUE FOR CLARIFICATION:

The Commission should provide an explicit sequence of steps which the

Company must follow in proceeding with the generation exchange and

auction.

The Environmentalists urge the Commission to further clarify its Order by
providing an explicit sequence of steps which the Company must follow in proceeding
with the generation exchange and auction. The Order states that “[w]e are not granting
“final approval” of the generation exchange at this point™ and that final approval would
be granted only after the Company submits much additional information® to the
Commission and the parties for review and comment. Order, page 15. Despite this
lack of final approval, the Order allow_s the Company to proceed with the auction.
Ordering Paragraph 3, page 44.

The Environmentalists believe that the Order creates' significant uncertainty
about when the Company must submit the additional information necessary to obtain
final Commission approval and how far the Company can proceed with the auction
without this final approval. A Monday-morning-quarterback analysis of a fully-
completed auction would not be in the public interest. Instead, the Environmentalists

recommend a more precise schedule of actions which has definite steps:

2Instead, the Order only found that “the generation exchange with FirstEnergy appearsto bein -
the public interest ...” Order, ordering paragraph 3, page 44 (emphasis added). The Order's finding on
the public interest of the generation exchange is as non-binding as the Agreement in Principle submitted
by the Company.

3See the Environmentalists’ first issue for clarification, which seeks a complete listing of the
many issues which must be addressed in additional filings.
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(1) The Company may proceed with soliciting nonbinding indicative bids (the
first phase of the bidding) at this time.

(2) Before the Company determines and announces the short list of bidders
and proceeds with the second phase of bidding, it must make a filing to the
Commission and to the parties that addresses issues one through nine on our list.
Following the comment process provided for in the Commission’s Order of November
18, 1998, the Commission determines whether it will approve the Company's proposed
treatment of these issues.

(3) After obtaining Commission approval of the Company's treatment of issues
one through nine, the -Company may announce the short list of bidders, solicit the
second round of bids and make a preliminary selection of the successful bids.

(4) Before the Company may enter into final agreements with the successful
bidders, it must make it must make a filing to the Commission and to the parties which
addresses issues ten through sixteen on our list and any changes to the Company's
earlier filing on issues one through nine. Following the comment process provided for
in the Commission’s Order of November 19, 1998, the Commission determines whether
it will approve the Company’s proposed treatment of these issues.

(5) After obtaining Commission approval of the Company’s treatment of issues
ten through sixteen, the Company may negotiate final agreements with the successful

bidders.
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(6) Following the comment process provided for in the Commission’s Order of
Navember 19, 1998, the Commission reviews the final agreements and determines

whether to give final approval to the generation exchange and auction.

This recommendation allows the Company to proceed with the auction while at

the same time giving the Commission and the parties the opportunity for a reasoned

review of the key issues.

THE THIRD ISSUE FOR CLARIFICATION:

The Order fails to address the public interest consequences of the
generation exchange’s transmission provisions.

The Environmentalists’ comments on the Company's proposed generation
exchange noted three problems with the generation exchange's transmission

provisions:

Comment 17: The exclusion of transmission capacity for the
First Energy plants reduces their market value. ...

Comment 18: The exclusion of transmission capacity for
the First Energy plants will likely limit their ability to
serve customers in the Duquesne service territory. ...

Comment 19. Does the transfer of transmission to First
Energy exacerbate transmission access problems for
customers in the Duguesne service territory? ...*

‘Comments of the Environmentalists on Duquesne Light Company's Generation Auction Plan,
filed November 9, 1998, pages 13-15.
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Other than briefest mention of the transmission issue in its synopsis of the
Environmentalists’ comments on the merits of the generations exchange (see Issue LA,
page 12), the Order is completely silent about these series of problems with the
generation exchange.

The Environmentalists believe that the asymmetrical treatment of transmission
greatly reduces the value of the FirstEnergy plants in comparison to the Duquesne units
and is contrary to the interest of the Duquesne ratepayers. The buyers of the units
formerly owned by FirstEnergy will have to go to FirstEnergy to purchase transmission.
There are no assurances in the Company’s filing that such services will be made
available and at a reasonable price. The combination of FirstEnergy taking power froh
the swapped plants in the Duquesne service territory and the buyers of the FirstEnergy
plants choosing not to pay to transmit the power back to Duquesne customers will tend
to reduce the power available in the Duguesne service territory and thus raise the price
of power for Pennsylvania customers.

The Order should address this important aspect of the public interest and should
require the Company to address this issue in its subsequent filings with the

Commission.
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CONCLUSION

The Environmentalists respectfully request that the Commission reconsider is

Order of December 18, 1998 and clarify the Order as described above.

Respectfully submitted,

The Environmentalists

(2 T O

Roger E. Clark, Esq.  (Supreme Court No. 24852)
Attorney for the Environmentalists

905 Denston Drive
Ambler, PA 19002-3901

phone: 215.643.2364
fax: 215.628.2630
e-mail: rclark@libertynet.org

Date: January 4, 1999
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James J. McNulty, Secretary A oy LC;“Z VIA HAND DELIVERY
Pennsylvania Public Utility Commission sz ¢’ W :
Room B-20, North Office Building O fy .
. "‘. - .\
Harrisburg, PA 17120 G S

RE: Application of Duquesne Light Company for Approval of Restructuring Plan
Under Section 2806 of the Public Utility Code, Docket No. R-00974104

Dear Secretary McNulty:

On December 22, 1998, the Duquesne Light Company (“Duquesne” or “Company”)
submitted a Fourth Compliance Filing regarding its stand-alone restructuring plan in the above-
referenced proceeding. The Fourth Compliance Filing was submitted to address issues raised in the
Commission’s Order on Third Compliance Filing issued on December 17, 1998.

Based on our review on behalf of the Duquesne Industrial Intervenors (“DII"), the Fourth
Compliance Filing appears to implement the modifications required by the Commission’s Order on
Third Compliance Filing, as well as the various issues adjudicated in the Commission’s Final Order
entered on May 29, 1998, the Order on Compliance Filing entered on August 13, 1998, and the
Order on Second Compliance Filing entered on October 16, 1998. Although the Company’s
language appears to be purposefully vague regarding the commitment to ensure compliance with the
Customer Choice Act’s transmission and distribution rate cap (see Fourth Compliance Filing, pp.
2-3), DII believes the Electric Distribution Company Tariff and Electric Generation Supplier
Services Tanff submitted with the Fourth Compliance Filing will allow the parties to move

expeditiously and effectively to a full competitive electric generation market in the Duguesne service
territory.

Consequently, DII has no further comment regarding Duquesne’s stand-alone restructuring
plan at this time. DII reserves the right to submit further comments as appropriate and necessary
regarding the pending asset divestiture plan and generation asset exchange.

« COLUMBUS, OH . WASHINGTON, D.C. =
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James J. McNulty, Secretary
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Please do not hesitate to contact the undersigned if you have questions or need more
information regarding the DII position on the Duquesne Light Company’s Fourth Compliance Filing.

Very truly yours,
MCNEES, WALLACE & NURICK

Lalss C s

James P. Dougherty
Pamela C. Polacek

By

Counsel to the Duquesne Industrial Intervenors

PCP:jag
c: Chairman John M. Quain (w/enc.) (via hand delivery)

Vice Chairman Robert K. Bloom (w/enc.) (via hand delivery)

Commissioner David W. Rolka (w/enc.) (via hand delivery)

Commissioner Nora Mead Brownell (w/enc.) (via hand delivery)

Commissioner Aaron Wilson, Jr. (w/enc.) (via hand delivery)

Cheryl Walker Davis, Office of Special Assistants (w/enc.) (via hand delivery)

Robert Bennett, Bureau of Fixed Utility Services (w/enc.) (via hand delivery)

Certificate of Service (via first class mail)
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411 Seventh Avenue
P.O. Box 1930

. .
riisouren, PA 188E oA PUBLIC UTILITY COMMISSIO
SECRETARY'S BUREAU

January 8, 1999

Iy Mr. James J. McNulty, Secretary
ES Pennsylvania Public Utility Commission
P. O. Box 3265
Harrisburg, Pennsylvania 17105-3265

Re: Compliance Tariff Filing
Docket No. R-00974104

Dear Mr. McNulty:

Enclosed please find a replacement Original Page No. 3 to Duquesne Light
Company’s Tariff Electric — PA. P.U.C. No. 18. In the Compliance Filing made on
December 22, 1998, the Table of Contents on Page No. 3 contained a number of
incorrect page references. | ask that the enclosed Original Page No. 3 be inserted into
the officially filed tariff to rectify the error.

Thank you for your attention to this matter.

Sincerely,

_HOB

Mor é K. O’Brien
Vice President - Finance

Enclosure

c: Mr. Robert F. Wilson, Manager — Bureau of Fixed Utility Services w/enclosure
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Mr. M. G. Karl
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james I, MRulty PA PUBLIC UTILITY COMMISSIC!

Prothonotary SECRETARY'S BUREAU

Pennsylvania Public Utility Commission
North Office Building, Room B-20
Harrisburg, PA 17101

Re:  Application of Duquesne Light Company for Approval
of Restructuring Plan, Docket No. R-00974104

Dear Mr. McNulty:

Enclosed please find an original and four copies of Duquesne Light
Company's Answer to Petitions for Reconsideration, Modification and Clarification
to be filed in the above-captioned proceeding. Please stamp the extra copy and
return it in the enclosed self-addressed stamped envelope.

Thank you for your assistance in this matter. If you have any ques-
tions, please call me at (202) 371-7049.

Sincerely,

ot~

Kathleen L. Barrén
Counsel to Duquesne Light Company

Enclosures
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)
)
)
) Docket No. R-00974104
) :

)

DUQUESNE LIGHT COMPANY @@ gg
Application to Approve Restructuring ) E F

Plan Pursuant to 66 Pa.C.S, § 2806(d) )

ANSWER OF DUQUESNE LIGHT COMPANY
TO PETITIONS FOR RECONSIDERATION, MODIFICATION AND

D O C U M E N T CLARIFICATION

F O L D E R Pursuant to 52 Pa. Code § 5.572(e), Duquesne Light Company

("Duquesne") hereby responds to the petition for reconsideration, modification and
clarification filed by System Council U-10, IBEW ("System Council") and Local
272, IBEW ("Local 272"} and the petition for clarification and reconsideration filed
by the Environmentalists of the Pennsylvania Public Utility Commission's ("Com-
mission's") Opinion and Order entered on December 18, 1998, in this proceeding.

I SYSTEM COUNCIL AND THE ENVIRONMENTALISTS HAVE NOT
RAISED NEW AND NOVEL ARGUMENTS

In order to meet the Commission's standard for reconsidering a prior

ruling, a petitioner must raise "new and novel arguments, not previously heard, or




considerations which appear to have been overlooked or not addressed by the
commission." Duick v. Pennsylvania Gas & Water Co., 56 Pa. PUC 553, 51

P.UR 4th 284, 289 (1982). Each of the issues of which System Council and the
Environmentalists seek reconsideration has been raised and addressed by the
Commission in the December 18, 1998 Order. The petitions for reconsideration
rehash each petitioners' prior comments, and no considerations have been overlooked
or not addressed.’ For this reason, then, the petitions should be denied.

IL THERE IS NO REASON TO MODIFY THE COMMISSION'S ORDER
TO REQUIRE ADDITIONAL COMMISSION APPROVAL

Both System Council and the Environmentalists complain that the
Commission's Order allows Duquesne to conduct the auction without interim
Commission approval. System Council at 5; Environmentalists at 4-6. Each
proposes that the Commission modify its Order to require Duquesne to seek Com-
mission approval before continuing with the second phase of bidding,

The Commission has found good cause to permit Duquesne to
proceed with the auction to the execution of binding agreements with winning

bidders, subject to 1) final Commission approval of all matters within its jursidiction,

! The proposal that Duquesne should be required to obtain additional Commis-
sion approval after the first round of bidding was noted on page 18 of the
Order, and the concern regarding Duqguesne's exchange of transmission assets
as a part of the transaction with FirstEnergy Corp. ("FirstEnergy") was noted
on pages 11-12 of the Order.




2) a requirement that Duquesne provide the Commission with periodic updates on its
progress,? and 3) the filing of certain documents (such as the Generation Exchange
Agreement with FirstEnergy, which has not yet been executed). Order at 45, 5.
System Council has now twice attempted to delay the auction, and its proposal has
twice been rejected by the Commission.® There simply is no reason to delay the
auction for additional Commission approvals in advance of the selection of winning
bidders. The Commission should adhere to the process approved in the Order.

III. THE ORDER NEED NOT BE CLARIFIED AS REQUESTED BY THE
ENVIRONMENTALISTS

The Environmentalists request that the Commission rewrite the
ordering paragraphs of its Order to repeat certain requirements it alleges are listed in
the text. Petition at 1-3. This is, of course, unnecessary as the Commission's Order
speaks for itself. Pennsylvania Public Utility Comm’n v. Dugquesne Light Co., 63 Pa.

PUC 541, 1987 Pa. PUC LEXIS 325, *6 (1987). Furthermore, it 1s inappropriate for

2 Dugquesne is fully committed to keeping the Commission and its staff in-
formed of the status of the auction process, and has made several information
filings since the date of its Generation Auction Plan. See Letter of . Moot to
J. McNulty (Nov. 5, 1998) and Letter of J. Moot to J. McNulty (Oct. 14,
1998).

3 On October 21, 1998, System Council moved the Commission to suspend
this proceeding, which was denied in the Commission's November 19, 1998
Order.




one party to rewrite a Commission Order to its liking once it has been issued.* Both
because it would be unnecessary and because its list is inaccurate (see n. 3 supra),

this request should be denied as well.

IV, THE COMMISSION'S PRELIMINARY FINDING THAT THE GEN-
ERATION EXCHANGE APPEARS TO BE IN THE PUBLIC INTER-
EST IS JUSTIFIED
System Council requests that the Commission modify its Order to
remove the Commission's finding that the proposed generation exchange with
FirstEnergy "appears to be in the public interest." Petition at 3-5; Order at 15, 45.
The commission explicitly noted that it was not granting "final approval” of the
Generation Exchange as such approval would be impossible without knowing the

terms of the Generation Exchange Agreement. Order at 15. Instead, the Commis-

sion ruled, based on the Agreement in Principle, that the known terms of the Ex-

4 Moreover, the Environmentalists' list of items 1s misleading, as it includes
items on which the Commission did not order Duquesne to report. For
example, the Environmentalists state that Duquesne is required to submit "a
report addressing the method by which it will transfer the nuclear decommis-
sioning funds to FirstEnergy in the most tax-advantageous manner." Petition
at 2. The Commission did not require such a report, but stated that it would
"continue to have the obligation to review the method by which the funding
amounts may be transferred." Order at 17. The Environmentalists misstate
the obligation to file a report or plan at the Commission with respect to
several other issues as well, such as items 11, 13 and 15 on its list. The
Environmentalists also cite the Commission's Order as demanding "a show-
ing how the Company will provide POLR customers with the equivalent
competitive benefits of the CDS process.” Petition at 2. That burden is
found nowhere in the Order.




change comport with the public interest. System Council has cited no authority to
support its claim that such a finding is impermissible at this preliminary stage of the
proceeding. As such, the Commission's finding should stand.?

\ A THE TRANSMISSION PROVISIONS OF THE GENERATION EX-

CHANGE ARE FULLY CONSISTENT WITH THE PUBLIC INTER-

EST

The Environmentalists repeat the contention that the provision for the

exchange of transmission assets in the Generation Exchange Agreement in Principle
"is contrary to the interest of Duquesne ratepayers.” Petition at 6-7. The availability
of transmission service and the amount of power available to Duquesne's current
customers will be the same both before and after the Exchange. Transmission over
facilities retained by FirstEnergy will be available on a non-discriminatory, open
access basis under FirstEnergy's FERC-filed transmission tariff, at FERC-approved
rates. Just as it is today, the power available in Duquesne's service territory will be
determined by the interplay of supply and demand. There is therefore no reason to
expect that the Exchange will "reduce the power available" in Duquesne's service
territory as alleged by the Environmentalists.

WHEREFORE, the Commission should deny the petitions for

reconsideration, modification, and clarification.

5 The remaining issue raised by System Council's petition is the intervention of
Local 272, to which Duquesne has no objection.

5




Larry R. Crayne

Assistant General Counsel
Richard S. Herskovitz
Corporate Attorney
DUQUESNE LIGHT COMPANY
411 Seventh Avenue
Pittsburgh, PA 15219

(412) 393-6049

(412) 393-6129

Dated: January 13, 1999

Respectfully submitted,

(D

John S. Moot *
Kathleen L, Barron
SKADDEN, ARPS, SLATE,
MEAGHER & FLOM LLP
1440 New York Avenue, NN'W.
Washington, D.C. 20005
Counsel for Duquesne Light Company
(202) 371-7310
(202) 371-7939 (fax)
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DUQUESNE LIGHT COMPANY )
Application to Approve Restructuring )
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CERTIFICATE OF SERVICE

I hereby certify that I have this day served a copy of the foregoing
Answer of Duquesne Light Company by first-class mail upon the participants on the
attached service list in accordance with Section 1.54 of the Commission's regula-

tions.

Dated this 13" day of January, 1999.

N

Kathleen L. Barron
Counsel to Duquesne Light Company
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