PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17105-3265

	           Public Meeting held December 20, 2012

Commissioners Present:

Robert F. Powelson, Chairman
John F. Coleman, Jr., Vice Chairman
Wayne E. Gardner
James H. Cawley
      Pamela A. Witmer

Petition of PPL Electric Utilities
Corporation for a finding that a
building to shelter control equipment
at the Breinigsville 500-138-69 kV                                       P-2012-2328001
Substation to be constructed in Upper 
Macungie Township, Lehigh County, Pennsylvania is reasonably necessary for the convenience or welfare of the Public.

ORDER

BY THE COMMISSION:
On October 2, 2012, PPL Electric Utilities Corporation (PPL Electric) filed a Petition pursuant to 52 Pa. Code §5.41 and 53 P.S. §10619, for a finding that a building to shelter control equipment (“Control Equipment Building”) at the proposed Breinigsville 500-138-69 kV Substation in Upper Macungie Township, Lehigh County, Pennsylvania, is reasonably necessary for the convenience or welfare of the public and, therefore, exempt from any local zoning ordinance (“Zoning Petition”).[footnoteRef:1]  [1:  PPL Electric believes its control equipment building is not a "building" but, rather, is part of its substation facilities. Therefore, PPL Electric's control equipment building is exempt from local zoning requirements. ,See, e.g., Duquesne Light Co. v. Upper St. Clair Township, 377 Pa. 323, 334-35, 105 A.2d 287, 292 (1954).  This Zoning Petition is being filed as a precaution in the event that the Commission were to determine that the control equipment building is not a facility and, therefore, potentially subject to local zoning ordinances.] 

PPL Electric proposes to build the new Breinigsville Substation to resolve violations of the PJM Interconnection, L.L.C. ("PJM") Reliability Planning Criteria as defined in "Manual 14B: PJM Region Transmission Planning Process" (PJM Manual 14B) and PPL Electric's Reliability Principles and Practices (RP&P), to meet increasing load, and to maintain reliable electric service to customers in portions of the Upper Macungie, Lower Macungie, and Upper Milford Townships of Lehigh County.

Prior to filing the Instant Petition, in preparation for the construction of the new Breinigsville Substation, PPL Electric, on June 29, 2012 filed a Letter of Notification with the Commission at Docket No. A-2012-2312665.  Therein, PPL Electric sought Commission approval of the following: (l) re-routing approximately 3,300 feet of the existing AT&T #1 and #2 138169 kV Tap Line (AT&T Tap Line) to create the required space for construction of the new Breinigsville Substation; (2) splitting and re-terminating approximately 1,525 feet of the existing Albertis-Wescosville 500 kV Transmission Line into the new Breinigsville Substation; and (3) constructing approximately 325 feet of new double-circuit new Breinigsville-Wescosville #l & #2 138169 kV Transmission Line ("Breinigsville-Wescosville Transmission Line") to connect the relocated portion of the AT&T Tap Line to the 69 kV yard at the new Breinigsville Substation.  On September 13, 2012, the Commission approved the Breinigsville Letter of Notification.  Collectively, the Breinigsville Substation and the construction, relocation, and re-termination of the associated transmission lines are referred to as the "Breinigsville Project."  The Project's overall in-service date is May 2015.

According to PPL Electric, the new Breinigsville Substation will include a Control Equipment Building.  The purpose of the Control Equipment Building is to protect the control equipment at the proposed Breinigsville Substation from the elements so that the control equipment, and the entire substation, can function properly.  The approximately 60 feet by 60 feet Control Equipment Building will be constructed on a concrete slab. The exterior walls will be constructed of corrugated aluminum.  There will be minimal space heating and cooling equipment for the building.  Such equipment will be installed solely for the purpose of keeping the temperature inside the building within the limits required for the control equipment to operate properly.  The Control Equipment Building will not be intended for human occupancy; there will be no supply of water and no sanitary facilities.
			
		Subject to the approval by the Commission of this Zoning Petition, PPL Electric plans to begin construction as soon as possible, in order to meet a required in service date of May 2015.

		The proposed construction of a Control Equipment Building within the fenced perimeter of the Breinigsville Substation is the subject of this Petition.  PPL Electric states that the Pennsylvania Municipalities Planning Code ("MPC") provides, in relevant part, as follows: 
“This article shall not apply to any existing or proposed building, or extension thereof, used or to be used by a public utility corporation, if, upon petition of the corporation, the Pennsylvania Public Utility Commission shall, after public hearing, decide that the present or proposed situation of the building in question is reasonably necessary for the convenience or welfare of the public.”

Section 619 of the MPC Act of July 31, 1968 P.L. 805 as amended, 53 P.S. § 10619.  

Thus, a municipality may zone a public utility building unless the Commission determines that the building is reasonably necessary for the convenience or welfare of the public.  If the Commission finds that the building is reasonably necessary, the building is exempt from local zoning ordinances under the MPC. Del-AWARE Unlimited, Inc. v. Pa. P.U.C., 513 A.zd 593,596 (Pa. Cmwlth. 1986).

		PPL Electric argues that as explained above, and more fully in the previously approved Breinigsville Letter of Notification and supporting Attachments at Docket No. A-2012-2312665, the Breinigsville Substation, together with the associated transmission lines, is necessary to resolve reliability violations of the PJM Reliability Planning Criteria and PPL Electric RP&P, to meet increasing load growth, and to maintain reliable electric service to customers in portions of the Upper Macungie, Lower Macungie, and Upper Milford Townships of Lehigh County.  The Breinigsville Substation must include certain control equipment in order to operate properly, and said equipment must be protected from the elements.  The most efficient and appropriate means of protecting the equipment at this substation is construction of a Control Equipment Building on the site proposed for the Breinigsville Substation.

PPL Electric asserts that because the Breinigsville Substation is reasonably necessary for the public convenience and welfare, PPL Electric is requesting the Commission to find that the Control Equipment Building is reasonably necessary and, therefore, exempt from the Upper Macungie Township's local zoning ordinance pursuant to Section 619 of the MPC. Del-AWARE Unlimited, Inc. v. Pa. PUC. 5I3 A.2.d593 (Pa. Cmwlth. 1986).

		PPL Electric states that on January 11, 2001, the Commission adopted a policy statement to further the Commonwealth's goal of making agency actions consistent with sound land use planning by considering the impact of its decision upon local comprehensive plans and zoning ordinances. See 31 Pa. Bull. 951 (Feb. 17, 2001).  Section 69.1101 of the Commission's Regulations provides: 

[T]he Commission will consider the impact of its decisions upon local comprehensive plans and zoning ordinances. This will include reviewing applications for: 
(2)   Siting electric transmission lines. 
(3) Siting a public utility "building" under section 619 of the Municipalities Planning Code (53 P.S. § 10619). 
52 Pa. Code § 69.1101 
	
According to PPL Electric, Upper Macungie Township has adopted a zoning ordinance.[footnoteRef:2]  See UPPER MACUNGIE TOWNSHIP ZONING ORDINANCE, as amended (2011) (hereinafter "UMT ZONING ORDINANCE").  Under the Zoning Ordinance, a construction permit, zoning permit, and building permit are required for the construction of any building or structure[footnoteRef:3]. See UMT ZONING ORDINANCE, Article 2, §202, pp. 57-58, Article 10, Section 1006, p.226. [2:  The UMT ZONING ORDINANCE is not attached to this Petition because it is 245 pages in length.  It is however, publicly available at the home page for Upper Macungie Township, Lehigh County, Pennsylvania under “2011 Upper Macungie Township Zoning Ordinance Book.”  Available at:  http://www.uppermac.org/zoning.html.]  [3: 
 The UMT ZONING ORDINANCE defines a "building" as any structure, or part thereof, having a permanent roof and intended for the shelter, work area, housing or enclosure of persons, animals, vehicles, equipment or materials and that has a total area under roof of greater than 50 cubic feet. See id., Article 2, §202, p. 35.  In turn, the UMT ZONING ORDINANCE defines a "structure" to include any man-made object having an ascertainable stationary location on land.  See id., Article 2, §202, p. 68.
 ] 


The UMT ZONING ORDINANCE also provides that any structure shall be subject to the principal or accessory setbacks of the Zoning Ordinance unless specifically exempted.  See id., Article 2, § 202, p. 68.  With respect to electrical substation, the UMT ZONING ORDINANCE provides that electrical substations with outdoor structures at least 10 feet in height are required to provide evergreen screening on the sides of the substation that are within 150 feet of a dwelling, undeveloped residentially zoned land, expressway, or arterial street.  See id., Article 3, § 306(D)(2), p.92.  Further, the UMT ZONING ORDINANCE requires specific fencing parameters for electrical substations, as well as specific setbacks for each zoning district. See id., Article 3, § 307, and Article 4, § 403(D)(6)(c)(3).

Further, PPL Electric states that the site for the proposed Breinigsville Substation currently is zoned as an R l Rural Residential District.  The UMT ZONING ORDINANCE provides that, unless exempted, public utility facilities are not permitted, as a permitted use or by special exemption, in any residential district, including R l Rural Residential Districts. See id., Article 3, § 306, p. 82.

Notwithstanding the foregoing, the UMT ZONING ORDINANCE expressly recognizes that public utilities may be exempt from zoning and local regulation under Section 619 of the MPC. See id., Article 1, Section 114, p.20.  Therefore, consistent with Section 619 of the MPC, the UMT ZONING ORDINANCE provides that a public utility building is exempt from local zoning upon a finding by the Commission that the building is necessary for the convenience or welfare of the public.

Based on the foregoing, in the absence of a finding by the Commission under Section 619 of the MPC, it is unlawful under the UMT ZONING ORDINANCE for PPL Electric to commence work on and begin to use the Control Equipment Building at the Breinigsville Substation until zoning, construction, and/or building permits have been obtained. See id., Article 1, § 107(A), p. 10.  In order to obtain such permits, PPL Electric must follow the permitting procedures set forth in the UMT ZONING ORDINANCE, including the payment of fees.  See id., Article1, §§ 104, 118-119 and Article 10 § 1007.

		PPL Electric argues that if it were required to obtain zoning, construction, and/or building permits prior to the construction and use of the Control Equipment Building, the process, including appeals from adverse determinations, could consume substantial time, which could delay the construction of the Breinigsville Substation, and associated transmission facilities.  Construction on the Breinigsville Project is scheduled to begin as soon as practical following Commission approval to meet a required in-service date of May 2015 and thereby, avoid conditions which could damage existing facilities and cause the interruption of service to customers if the in-service date is not met.
Finally, PPL Electric stated that it has provided information to representatives of Upper Macungie Township and Lehigh County describing the Breinigsville project.  These entities have not objected to the project.  Further, as indicated in the attached certificate of service, PPL Electric is serving a copy of this Zoning Petition on the Upper Macungie Township Planning Board, Upper Macungie Township Board of Supervisors, Lehigh County Commissioners, and Lehigh Valley Planning Commission.[footnoteRef:4] [4:  PPL Electric also notes that it served a copy of the previously approved Breinigsville Letter of Notification on these municipal entities. These municipal entities did not intervene, object to, or otherwise oppose the Breinigsville Project.
] 


For these reasons, PPL Electric requests that the Commission find that the Control Equipment Building at the proposed Breinigsville Substation is reasonably necessary for the convenience or welfare of the public and is, therefore, exempt from the requirements of the UMT ZONING ORDINANCE that may, in the Upper Macungie Township's opinion, impose any restriction, condition, or regulation on the construction of the Control Equipment Building at the Breinigsville Substation.

Pursuant to 53 P.S. § 10619 of the MPC Act, on October 24, 2012, notice of an Initial Prehearing Conference was issued scheduling the prehearing conference for November 5, 2012, at 10:00 am and assigning the matter to ALJ. Susan D. Colwell.		
Notice of the Petition was published in the October 20, 2012 issue of the Pennsylvania Bulletin at 42 Pa. B. 1203, specifying a deadline of November 5, 2012, for filing protests or petitions to intervene.  No other entity appeared.  

According to ALJ Susan D. Colwell, the Commission has conducted a public hearing in this matter after providing notice to the municipal entities where the proposed building will be located and notice to the Commonwealth agencies that may have an interest in this matter.  None of these entities filed a protest or a petition to intervene, and no entity other than PPL Electric appeared at the prehearing conference.  

Upon review, the Commission finds that the Petition was unprotested, and that the Petition and the manner in which it was filed conform to the requirements of 52 Pa. Code § 5.41 and 53 P. S. § 106.19.  Additionally, PPL Electric having shown that a Control Equipment Building is necessary to effectively operate the Breinigsville Substation, we find that the petition should be granted; THEREFORE, 

IT IS ORDERED:

1.	That the Petition for a finding that a building to shelter Control Equipment at the proposed Breinigsville 500- 138-69 kV Substation in Upper Macungie Township, Lehigh County, Pennsylvania is reasonably necessary for the convenience or welfare of the public and, therefore, exempt from any local zoning ordinance, filed on October 2, 2012, by PPL Electric Utilities Corporation, being unprotested, is hereby granted.   

2.	The this proceeding at Docket Number P-2012-2328001 be closed.

		
[image: ]	BY THE COMMISSION,


	Rosemary Chiavetta
	Secretary

(SEAL)
ORDER ADOPTED: December 20, 2012
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