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OPINION AND ORDER


BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Matthew Gillette (Complainant), on May 29, 2012, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ember S. Jandebeur, issued on May 10, 2012.  PPL Electric Utilities Corporation (PPL) filed Replies to Exceptions on June 7, 2012.  For the reasons stated below, we shall deny the Exceptions and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order.

History of the Proceeding

On September 6, 2011,[footnoteRef:1] the Complainant filed a Formal Complaint (Complaint) against PPL, in which he alleged he was being overcharged.  This case is an appeal from an informal Bureau of Consumer Services (BCS) decision at Case No. 2841425, which was issued on August 16, 2011. [1: 		 	There are two date stamps on the Formal Complaint, one for September 6, 2011, and one for October 3, 2011.
] 


On October 31, 2011, PPL filed an Answer to the Complaint (Answer) in which it denied the allegations and requested that the Complaint be dismissed.  PPL denied violating any rule or regulation of the Commission in issuing a rebilling and offering a twelve month payment arrangement to the Complainant.  Answer at 1.

A hearing in this matter was held on February 2, 2012.  The Complainant appeared pro se and introduced one exhibit that was admitted into the record.  PPL was represented by counsel and introduced three exhibits that were admitted into the record.  The record closed on March 2, 2012.

In the Initial Decision, issued May 10, 2012, the ALJ dismissed the Complaint in part, and sustained it, in part.  I.D. at 7.  As previously noted, the Complainant filed Exceptions on May 29, 2012.  PPL filed Replies to Exceptions on June 7, 2012.

Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Company is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Company.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

			While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).  The Complainant, as the party seeking relief, has the burden of proof.  In this dispute, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.

ALJ Jandebeur made ten Findings of Fact and reached six Conclusions of Law.  I.D. at 2-3, 7-8.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication. 
 
		We note that any issue or Exception that we do not specifically delineate has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 
(Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

The ALJ found that, based on the evidence in the record, the Complainant’s electric meter stopped recording his usage at some point prior to October 9, 2008.  For thirty months thereafter the Complainant received and paid a nominal bill, typically around $8.00.  Prior to the malfunction of the meter, his monthly bills ranged from a low of $24 to a high of $91.  PPL sent a letter to the Complainant on July 28, 2009, which stated that it was important that the Complainant call and speak with a customer service representative concerning his electric service account.  The Complainant testified that he called, but gave up his efforts to reach PPL after waiting a period of time.  The Complainant made no additional attempts to reach PPL.  PPL replaced the Complainant’s meter on May 6, 2011.  PPL Exh. 5.  The ALJ noted that there is no dispute that the meter stopped, and that thirty months went by before PPL issued a make-up bill.  PPL back billed the Complainant based on the average usage on the new meter.  However, PPL only back billed the Complainant for the six-month period from November 10, 2010 through May 13, 2011, rather than the full thirty-month period that the meter registered no usage.  This resulted in the Complainant being billed for 8,262 kilowatt hours.

The Complainant argued that his make-up bill should be based on the lower of the two known amounts of actual usage on his account.  I.D. at 4.  Actual usage is known for two time blocks.  The first period of known actual usage is from January 15, 2008 through October 9, 2008 (prior to the meter malfunction).  During this period the average usage was 608 kilowatt hours per month.[footnoteRef:2]  The second period of known actual usage is from June 13, 2011 through January 12, 2012 (after the new meter was installed).  The average usage during this time was 1252 kilowatt hours per month.  The Complainant’s usage doubled at some point in time, but there is no evidence regarding the circumstances that lead to the increase, or to when the increase began.  Based on the evidence, the ALJ concluded that PPL should have charged the Complainant at its tariffed rate in effect for each of the thirty (rather than six) months of unbilled service, multiplied by 608 (rather than 1252) kilowatt hours.  The ALJ based her decision on the fact that a public utility is entitled to full payment (at the currently approved tariff rate) for service provided to customers.  There is no statutory or regulatory provision for exempting a customer from paying for his or her service.  The statutory provisions on rates states: [2: 			The kilowatt hour usage for those nine months was 867, 407, 604, 445, 436, 690, 845, 747, and 433.  The total usage was 5474.  The average usage is 5474 ÷ 9 = 608 kilowatt hours per month.  PPL Exh. 1.] 


No public utility shall, directly or indirectly, by any device whatsoever, or in anywise, demand or receive from any person . . . a greater or less rate for any service rendered or to be rendered by such utility than that specified in the tariff of such utility applicable thereto.  66 Pa. C.S. § 1303.

No public utility shall, as to rates, make or grant any unreasonable preference or advantage to any person.

66 Pa. C.S. § 1304.  Further, the Commission’s regulations provide:

When a public utility renders a make-up bill for previously unbilled public utility service which accrued in the past 4 years resulting from public utility billing error, meter failure, leakage that could not have been reasonably detected or loss of service, or four or more consecutive estimated bills and the make-up bill exceeds otherwise normal estimated bill for the billing period during which the make-up bill is issued by at least 50% or at least $50, whichever is the greater:

(1) The public utility shall explain the bill to the customer and make a reasonable attempt to amortize the bill.

(2) The period of the amortization may, at the option of the customer, extend at least as long as:

i. The period during which the excess amount accrued,
ii.   Necessary so that the quantity of service billed in any one billing period is not greater than the normal estimated quantity for that period plus 50%.  

52 Pa. Code § 56.14; I.D. at 5-6.

In his Exceptions, the Complainant agrees with the ALJ’s decision to base his make-up bill on his actual average kilowatt hour usage before his meter malfunctioned, but disagrees with the ALJ applying the usage to the full thirty month period.  Exc. at 1.  The Complainant argues that the ALJ applied the relief to a matter that was not before her.  The Complainant suggests that the matter before the ALJ was limited to how to estimate his usage for a six-month period, not whether or not PPL should 


receive payment for all thirty months that his meter was not registering his usage.[footnoteRef:3]  Exc. at 3.  [3: 	The Complainant also refers to the ALJ’s Ordering Paragraph No. 2, which directs PPL to render a corrected make-up bill for thirty months for the period November 11, 2011 through June 13, 2011.  He states that it seems to be a typographical error.  Exc. at 5.  In PPL’s Replies to Exceptions, it states that throughout the ALJ’s Initial Decision, the ALJ refers to a thirty-month period for the make-up bill, and therefore a typographical error was made in Ordering Paragraph No. 2.  PPL submits that this Ordering Paragraph should be clarified to reference the period from November 11, 2008 through June 13, 2011.  R. Exc. at 6.  We agree.  As such, we shall correct the date in Ordering Paragraph No. 2 on page eight of the ALJ’s Initial Decision from “November 11, 2011” to “November 11, 2008”.

] 


		In PPL’s Replies to Exceptions, it states that the Complainant’s Exception is without legal support.  PPL avers that it presented evidence, uncontroverted by the Complainant, that the meter malfunctioned as of October 9, 2008.  Specifically, the Complainant's account had been terminated for non-payment on September 18, 2008.  PPL Exh. 1 and 2.  The Complainant then made a payment on October 3, 2008,
and service was restored.  Commencing with reconnection, the Complainant's meter stopped recording usage, and he received monthly bills for his basic customer charge only.  On May 6, 2011, PPL replaced the Complainant's meter.  On May 25, 2011, PPL issued a make-up bill in the amount of $1,051.04.  PPL states that it issued this make-up bill in an effort to be overly conservative so as to be to the benefit of the customer.  Also, PPL issued the make-up bill for only six months of unbilled service, despite the meter malfunctioning for thirty months.  PPL states that both the estimated kilowatt hour usage and the length of time were factors in the make-up billing process, and the Complainant cites no statute, rule, regulation or decision which prevents the ALJ from considering all factors in establishing the bill issued to the Complainant.  R. Exc. at 2 - 3.  

After review of the record, we agree with PPL.  The Complainant failed to meet his burden of proving that he does not have to pay for all unbilled service provided to him.  The Complainant’s argument is based upon the contention that the matter to be decided is limited to the appropriate average kilowatt hours per month to be used to determine his make-up bill.  The Complainant suggests that reviewing both variables in the calculation of the make-up bill, and providing a corrected bill based upon the evidence and existing law, is not the function of the ALJ in this proceeding.

The correct amount of the make-up bill is the issue that was presented to the Commission in the Complaint.  The appropriateness of the make-up billing brings both the time period and the kilowatt hour average usage into play.  The ALJ was not constrained to reviewing just one variable or the other.  The customer remains liable for the difference between what the customer should have been billed and the amount paid.  West Penn Power Company v. Nationwide Mutual Insurance Company, 69 P.U.R. 3d 61 (Pa. Super. 1967).  All utilities must adhere to tariffed rates and are required to bill for service that is rendered.  The customer is responsible for paying for the service used, whether it is metered service or unmetered service.  Angie’s Bar v. Duquesne Light Company, 72 Pa. P.U.C. 213 (1990).

The ALJ correctly found that a utility is entitled to full payment from a customer for all service provided, and all customers have an obligation to pay for all utility service provided.  Therefore, PPL should issue a bill to the Complainant for the entire thirty months of unbilled service using the average kilowatt consumption of 608 per month.

Accordingly, upon review and consideration of the record evidence, we shall deny the Complainant’s Exceptions.  We conclude that the Complainant has failed to carry his burden of proving that there were incorrect charges on his electric bill, and that the ALJ correctly calculated the amount of his make-up bill.
Conclusion

		Based on the above discussion, we shall deny the Complainant’s  Exceptions and adopt the ALJ’s Initial Decision consistent with this Opinion and Order, which dismisses, in part, and sustains, in part, the Complaint; THEREFORE,

IT IS ORDERED:

		1.	That the Exceptions of Matthew Gillette, filed on May 29, 2012, to the Initial Decision of Administrative Law Judge Ember S. Jandebeur are denied.

2.	That the Initial Decision of Administrative Law Judge Ember S. Jandebeur, issued May 10, 2012, is adopted, consistent with this Opinion and Order.

3.	That the Formal Complaint of Matthew Gillette against PPL Electric Utilities Corporation at Docket No. F-2011-2266733, is dismissed, in part, and sustained, in part.

		4.	That within twenty days from the entry of this Opinion and Order, PPL Electric Utilities Corporation shall render a corrected make-up bill charging Matthew Gillette for 608 kilowatt hours usage per month for thirty months of electric service provided at the tariff rate in place for each month during the period from November 11, 2008 through June 13, 2011.

		5.	That beginning with the first billing period following the issuance of the corrected make-up bill required by Ordering Paragraph No. 4, PPL Electric Utilities Corporation shall bill Matthew Gillette in equal installments for the make-up bill so that the make-up bill is paid in full within thirty months.
		6.	That Matthew Gillette shall timely pay his current bills for electric service plus the make-up bill.

		7.	That the date in Ordering Paragraph No. 2 on page eight of the ALJ’s Initial Decision is corrected from “November 11, 2011” to “November 11, 2008”.

		8.	That the proceeding docketed at F-2011-2266733 shall be marked closed. 


[image: ]
							BY THE COMMISSION,




							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  December 20, 2012 
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