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OPINION AND ORDER 


BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Mari Jo Jensen (Complainant) filed on June 15, 2012, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Christopher P. Pell, issued by the Commission on May 31, 2012.  PECO Energy Company (PECO) filed Replies to Exceptions on August 20, 2012.  For the reasons stated below, we shall grant the Complainant’s Exceptions and modify the ALJ’s Initial Decision. 
History of the Proceeding

		On October 21, 2011, the Complainant filed a Formal Complaint (Complaint) with the Commission against PECO.  In the Complaint, the Complainant alleged that PECO is violating the Commission’s Regulations in Section 75.13 of the Pennsylvania Code, 52 Pa. Code § 75.13, in the manner in which it calculates the end of year reimbursement for customer-generators with unused accumulated kilowatt-hours.  Formal Complaint at ¶ 4B.[footnoteRef:1]  As relief, the Complainant requested that the Commission direct PECO to reimburse her and other similarly-affected customer-generators, consistent with the calculation established in Section 75.13 of the Commission’s Regulations.  The Complainant is of the opinion that Section 75.13 of the Regulations requires that the compensation be calculated using a weighted average of the Price to Compare (PTC) rates that were in effect when the monthly excess generation was delivered to the Electric Distribution Company (EDC).  Formal Complaint at ¶ 5. [1: 		Those portions of the Complainant’s statement of facts and requested relief that refer to offers of settlement made by PECO to the Complainant during settlement discussions have been omitted pursuant to 52 Pa. Code § 5.231(d), which provides that “[o]ffers of settlement, of adjustment, or of procedure to be followed, and proposed stipulations not agreed to by every party, including proposals intended to resolve discovery disputes, will not be admissible in evidence against a counsel or party claiming the privilege.” ] 


		On November 23, 2011, PECO filed its Answer and New Matter, endorsed with a Notice to Plead, in which it denied that it was using an incorrect method to calculate the Complainant’s end-of-year compensation for being a renewable customer-generator with excess generation.  PECO maintained that it has correctly followed 52 Pa. Code § 75.13(d) when calculating the Complainant’s end-of-year compensation.  PECO also averred that this Regulation does not support the Complainant’s allegation that the compensation should be calculated using a weighted average of the PTC rates that were in effect when the monthly excess generation was delivered to the EDC, as the Complainant claims.

		In its New Matter, PECO asserted that, although the Commission discussed using a weighted average generation and transmission rate to calculate a customer-generator’s year-end compensation in its Final Omitted Rulemaking Order, Docket No.  L‑00050174 (Order entered July 8, 2008) (Final Omitted Rulemaking Order), the applicable Regulations at 52 Pa. Code § 75.13 provide that EDCs shall calculate a customer-generator’s year-end compensation at the EDC’s PTC.  Accordingly, PECO maintained that it correctly calculated the Complainant’s end-of-year compensation in accordance with Commission-approved Regulations.  As discussed, infra, the Complainant did not file a timely response to PECO’s New Matter by the December 16, 2011 filing deadline.

By Hearing Notice dated February 7, 2012, a hearing was scheduled for March 22, 2012, at 10:00 a.m.  A Prehearing Order was issued on February 7, 2012, which directed the Parties to comply with various procedural requirements.

On February 28, 2012, PECO filed a Motion for Judgment on the Pleadings (Motion) seeking dismissal of the Complaint.  In its Motion, PECO requested that the Complaint be dismissed because the Complainant failed to respond to the material facts and defenses contained in PECO’s New Matter, that the un-contested material facts from PECO’s New Matter be deemed admitted, and that the Commission find that PECO properly calculated the Complainant’s end-of-year reimbursement for excess generation.  In the alternative, PECO argued that the Complaint should be dismissed in order to allow the legal dispute to proceed as a petition for declaratory order.  PECO endorsed its Motion with a Notice to Plead, advising the Complainant of the twenty-day period to file a written response denying or correcting the Motion.  

On April 2, 2012, the Complainant filed an untimely response addressing both PECO’s New Matter and Motion for Judgment on the Pleadings.  As the Complainant’s response was untimely, it was not considered by the ALJ.

In an Initial Decision, issued May 31, 2012, the ALJ recommended that PECO’s Motion for Judgment on the Pleadings be granted and that the Complaint be dismissed.  I.D. at 9.

As previously noted, on June 15, 2012, the Complainant filed Exceptions[footnoteRef:2] to the ALJ’s Initial Decision however, PECO was not served.  By Secretarial Letter issued on August 8, 2012, the Exceptions were served on PECO.  On August 20, 2012, PECO filed timely Replies to Exceptions. [2: 	 	We acknowledge that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusion of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a), in order to secure a just, speedy, and inexpensive determination in this proceeding.
] 


Discussion

		The ALJ made six Findings of Fact and reached six Conclusions of Law.  I.D. at 4-5, 8-9.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  Any argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

		We note that the ALJ’s decision involved a ruling on PECO’s Motion for Judgment on the Pleadings.  Motions for judgment on the pleadings are governed by Section 5.102 of our Regulations, 52 Pa. Code § 5.102.  Judgment on the pleadings is available when the pleadings show that there is no genuine issue of material fact and the moving party is entitled to judgment as a matter of law.  Judgment on the pleadings should only be granted when the right to relief is clear and free from doubt.  In determining the absence of a genuine issue of material fact, the Commission must take the view of the evidence most favorable to the non-moving party and resolve any doubts against the entry of the judgment.  Day v. Volkswagenwerk Aktiengesellschaft, 318 Pa. Super. Ct. 225, 231, 464 A.2d 1313, 1316 (1983).

In reaching a decision on the Motion for Judgment on the Pleadings, the ALJ initially stated the following: 

The Commission will not dismiss a pro se Complaint without first providing a hearing during which the pro se complainant can further explain his or her position and the factual basis for the Complaint.  Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Opinion and Order entered July 14, 1993).  However, in this case, the Complainant provided a detailed explanation of the factual basis for her Complaint, as well as the relief sought, in her written Complaint.  The facts are uncontested, as PECO agreed that it used its price-to-compare instead of a weighted average price-to-compare when calculating the complainant’s year-end compensation for excess generation.  Clearly, this is a situation where “a hearing would not enable the Complainant to better explain his or her position or provide additional facts that would alter the inevitable conclusion that this Commission cannot provide the Complainant with the requested relief.”  Gassenheimer v. Metropolitan Edison Co., C-2010-2212621 (Opinion and Order entered June 13, 2011).  

I.D. at 6, n.4.

The ALJ next examined what he determined was the sole issue in the Complaint:  how PECO calculated the end-of-year compensation for the Complainant’s excess generation.  The ALJ stated that, although the Commission’s Final Omitted Rulemaking Order discussed using a weighted average PTC to calculate a customer-generator’s year-end compensation for excess generation, the Regulation as approved by the Commission makes no mention of using a weighted average.  The ALJ determined that the Regulation provides that the EDC will compensate the customer-generator using the EDC’s PTC, and that was precisely what PECO did.  I.D. at 7; 52 Pa. Code § 75.13(d).  The ALJ then reasoned that PECO followed the Commission’s Regulations and, therefore, was entitled to judgment as a matter of law.  The ALJ additionally found that the public interest did not require a hearing in this case and, accordingly, the Commission could dismiss the Complaint without a hearing pursuant to Section 703 of the Code, 66 Pa. C.S. § 703 and Section 5.21(d) of the Commission’s Regulations, 52 Pa. Code § 5.21(d).  I.D. at 8.

		In her Exceptions, the Complainant reiterates that she is disputing PECO’s calculation of her end-of-year excess energy compensation.  She also explains that she contacted PECO several times seeking clarification of the amount of credit she received for the overage of kilowatt hours produced at the end of the net-metering year.  She asserts that she was told verbally the number of kilowatt hours and the price for what she was credited, but did not receive any written documentation to support the credited amount.  Exceptions at 1.

		PECO replies that the ALJ’s decision dismissing the Complaint should be adopted by the Commission for two reasons.  First, PECO avers that the Complainant’s Exceptions are not in compliance with 52 Pa. Code § 5.533(b) because she has not identified or disputed any specific matters addressed by the ALJ in the Initial Decision.  R.Exc. at 5.  Second, PECO contends that the ALJ correctly held that PECO properly calculated the Complainant’s end-of-year excess energy compensation in accordance with the Commission’s Regulations.  Id. at 6.

PECO also replies that the Complainant raises certain claims in her Exceptions that are not supported by record evidence and do not address the sole issue raised in her Complaint.  According to PECO, one such claim is that PECO did not provide written documentation to the Complainant explaining how the end-of-year compensation for the Complainant’s excess generation was calculated.  Id. at 6-7.

		In addressing the Exceptions, we will limit our consideration to the matters that were addressed in the Initial Decision and are part of the record before us.  We agree with the ALJ that, because the material facts were not disputed, an evidentiary hearing was not necessary in this case.  However, we do not agree with the ALJ’s interpretation of Section 75.13(d) of our Regulations.  Section 75.13(d) provides that “[a]t the end of each year, the EDC shall compensate the customer-generator for any excess kilowatt hours generated by the customer-generator over the amount of kilowatt hours delivered by the EDC during the same year at the EDC’s price to compare.”  52 Pa. Code § 75.13(d).  Although the “price to compare” is not defined within Section 75.13, we have explained the meaning of “price to compare” in our Final Omitted Rulemaking Order where we stated the following:

. . .  the Commission is amending 52 Pa. Code § 75.13(d) such that, for any unused kilowatt-hours accumulated at the end of the annualized period, compensation to the customer-generator shall equal the price-to-compare rate, as defined in 52 Pa. Code § 54.182, which includes the retail generation and transmission components of the retail rate, and which consumers also utilize when choosing whether or not to obtain supply service from an EGS.  Since the EDC’s retail generation and transmission rates may fluctuate during a year, such compensation shall be calculated by using the weighted average generation and transmission rates, with the weighting based on the rates in effect when the monthly excess generation actually was delivered by the customer-generator to the EDC  

Final Omitted Rulemaking Order at 20 (emphasis added).

		It is clear, based upon the language in our Final Omitted Rulemaking Order, that the proper interpretation of Section 75.13(d) is to use the weighted average PTC, with the weighting based on the rates in effect when the monthly excess generation actually was delivered by the customer-generator to the EDC when calculating compensation to net metering customers.  Accordingly, we shall modify the Initial Decision on this issue and direct that PECO recalculate the compensation due to the Complainant using the methodology set forth in our Final Omitted Rulemaking Order.[footnoteRef:3]  Further, we shall direct that PECO perform this recomputation and refund any monies due to the Complainant within thirty days of the date of entry of this Opinion and Order.  Accordingly, the Complainant’s Exceptions are granted only to the extent that they address PECO’s calculation of the Complainant’s end-of-year excess energy compensation.  [3: 		We shall also direct that PECO apply this recalculation to the extent it is applicable to all other similarly situated customers to whom it may apply within thirty day after the date of entry of this Opinion and Order.] 


Conclusion

		For the reasons contained in the foregoing discussion, we shall grant the Complainant’s Exceptions, in part, and modify the ALJ’s Initial Decision, consistent with this Opinion and Order;  THEREFORE,


IT IS ORDERED:

1.	That the Exceptions of Mari Jo Jensen are granted, in part, and denied, in part, consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge Christopher P. Pell, issued on May 31, 2012, is modified consistent with this Opinion and Order.

3.	That PECO Energy Company shall recalculate the amount due to the Complainant pursuant to our Final Omitted Rulemaking Order at Docket No. L-00050174, which was entered on July 2, 2008.

		4.	That PECO Energy Company shall issue an appropriate refund to Mari Jo Jensen within thirty (30) days of the date of entry of this Opinion and Order.

		5.	That within thirty (30) days from the date of entry of this Opinion and Order, PECO Energy Company shall apply appropriate refunds to the extent it is applicable to all other similarly situated customers pursuant to our Final Omitted Rulemaking Order at Docket No. L-00050174, which was entered on July 2, 2008. 



		6.	That the Formal Complainant at Docket No. F-2011-2270675 be marked closed.
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