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Moon Kim									      F-2012-2286037

	v.												

PPL Electric Utilities Corporation			


OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions[footnoteRef:1] filed by Moon Kim (Complainant), on August 15, 2012, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ember S. Jandebeur, issued on August 8, 2012.  PPL Energy Utilities Corporation (PPL) filed Replies to Exceptions on August 30, 2012.[footnoteRef:2]  For the reasons stated below, we shall deny the Exceptions and adopt the ALJ’s Initial Decision that dismisses the Formal Complaint. [1: 		Since the Complainant did not initially serve PPL with a copy of her Exceptions, the Commission, by Letter dated August 20, 2012, served a copy of those Exceptions on PPL, and PPL was afforded ten days from that date in which to file Reply Exceptions.]  [2: 		On September 24, 2012, the Complainant filed Replies to PPL’s Replies to Exceptions.  We will not consider the Complainant’s Replies since we have no provision in our Regulations for that type of pleading.
] 


History of the Proceeding

On January 30, 2012, the Complainant filed a Formal Complaint (Complaint) against PPL, in which she alleged that she was being charged improperly for more electric service then the amount that was stated in her “OnTrack” agreement letter.

On February 20, 2011, PPL filed an Answer to the Complaint (Answer) in which it denied that the charges were improper and requested that the Complaint be dismissed.  Answer at 1-2.  

A hearing in this matter was held on April 18, 2012.  The Complainant appeared pro se, testified on her own behalf, and introduced five exhibits that were admitted into the record.  PPL was represented by counsel, presented one witness, and introduced two exhibits that were admitted into the record.  The record closed on May 18, 2012.

In her Initial Decision, issued August 8, 2012, ALJ Jandebeur dismissed the Complaint.  I.D. at 5.  As previously noted, the Complainant filed Exceptions on 
August 15, 2012.  PPL filed Replies to Exceptions on August 30, 2012.  

Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Company is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Company.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

		While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217 (Pa. Cmwlth. 2001).  The Complainant, as the party seeking relief, has the burden of proof.  In this dispute, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.

ALJ Jandebeur made five Findings of Fact and reached four Conclusions of Law.  I.D. at 2, 4-5.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication. 
 
		We note that any issue or Exception that we do not specifically delineate has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 
(Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

The Complainant stated that on August 12, 2011, she was enrolled in the OnTrack Program and that, under that program, she was to pay a set amount of $61 per month for her electric service.  The amount of $61 per month was less than the actual billed amount for electricity use.  OnTrack is a customer assistance program (CAP) that was established to assist financially-troubled customers pay for their electric service.  The Complainant alleged that the Company improperly was charging her more for her electric service than the amount that was stated in her OnTrack agreement letter. 

On December 1, 2011, PPL implemented a CAP Plus Program to help offset the cost of OnTrack, which is funded by other residential customers.  The CAP Plus Program was approved by the Commission as part of the Settlement Agreement in PPL’s 2010 distribution rate case at Docket No. R-2010-2161694.  PPL charges each OnTrack customer an additional $8.00 per month to offset program costs.

The ALJ found that, based on the evidence in the record, the Complainant was responsible for paying the CAP Plus Program fee.  The ALJ pointed out that PPL provided the Complainant with a letter on October 24, 2011, explaining that, effective January 2012 there would be an increase in the OnTrack program.  I.D. at 3.  The ALJ noted that on October 25, 2011, a PPL representative spoke with the Complainant and explained that the additional $8.00 was to cover the costs of administering the program.  Id.  The ALJ further noted, however, that nothing that was said at the hearing was successful in conveying to the Complainant that the $8.00 fee was the result of a settlement.  Id.

The following language is found in PPL’s current tariff:

In the partial settlement of its 2010 distribution rate case at Docket No. R-2010- 2161694, PPL Electric agreed to implement a CAP Plus program at the start of the 2011-2012 heating season.  The purpose of CAP Plus is to help offset program expenses for all residential customers who pay for OnTrack through the reconcilable Universal Service Rider.  The Company determines the CAP Plus amount by taking the total amount of LIHEAP[footnoteRef:3] funding received by OnTrack participants, dividing that dollar amount by the number of active OnTrack accounts as of September 30, and then dividing that annual amount by 12 months.  The CAP Plus payment amount is applicable to all OnTrack participants and may change annually depending on the level of federal funding available for LIHEAP.  PPL Electric will automatically include the CAP Plus payment amount in the formulas for the various OnTrack payment options (e.g., minimum payment, percent of income and percent of bill).  OnTrack customers who have a credit balance due to a LIHEAP grant are exempt from the CAP Plus charge until they have exhausted their credit balance. [3: 			LIHEAP is an acronym for “Low Income Home Energy Assistance Program.”] 


Based on the evidence, the ALJ found that the Complainant failed to sustain her burden of proof, and also that she was responsible for paying the $8.00 CAP Plus monthly charge because PPL’s current tariff has the force and effect of law.
I.D. at 4.

In her Exceptions, the Complainant submits that she is not confused about the $8.00 charge, but that she can’t afford to pay it.  Exc. at 1.  The rest of her Exceptions reiterate her life circumstances. 

In its Replies to Exceptions, PPL provides details about the CAP Plus Program and how the $8.00 monthly fee is calculated.  R.Exc. at 2.  PPL opines that the ALJ correctly dismissed the Complaint because the CAP Plus amount was approved by the Commission as part of the PPL Settlement Agreement.  PPL avers that, as provided by Pennsylvania law, customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the Commission.  66 Pa. C.S. § 1405(c).  Therefore, according to PPL, the Commission lacks jurisdiction to order changes to the Complainant’s payment arrangement under the OnTrack Program.  As such, PPL argues that no basis exists to grant the Complainant’s Exceptions.  Exc. at 2-3.

Upon our review and consideration of the record evidence, we find no merit in the Complainant’s Exceptions.  We also find that the Complainant failed to meet her burden of proof.  The Complainant did not produce any evidence that indicates that PPL is improperly billing her the $8.00 per month CAP Plus Program charge.  Accordingly, we shall deny the Complainant’s Exceptions.

Conclusion

		Based on the above discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision that dismisses the Complaint, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:

		1.	That the Exceptions of Moon Kim, filed on August 15, 2012, to the Initial Decision of Administrative Law Judge Ember S. Jandebeur are denied.

2.	 That the Initial Decision of Administrative Law Judge Ember S. Jandebeur, issued on August 8, 2012, is adopted, consistent with this Opinion and Order.

3.	That the Formal Complaint of Moon Kim against PPL Electric Utilities Corporation, at Docket No. F-2012-2286037, is dismissed.  

		4.	That the proceeding docketed at F-2012-2286037 shall be marked closed.

							BY THE COMMISSION,
[bookmark: _GoBack][image: ]



							Rosemary Chiavetta
							Secretary

(SEAL)


ORDER ADOPTED:  December 20, 2012 

ORDER ENTERED:  December 20, 2012
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