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							:
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							:
PECO Energy Company		 		:



INITIAL DECISION


Before
Kandace F. Melillo
Administrative Law Judge


HISTORY OF THE PROCEEDINGS


		On January 10, 2012, Delaine Andrews (Complainant or Ms. Andrews) filed a Formal Complaint against PECO Energy Company (PECO, the Company, or Respondent) with the Pennsylvania Public Utility Commission (Commission).  In her Complaint, Ms. Andrews alleged that she was being charged for electric services at her rental property at 4839 Haverford Avenue, second floor, Philadelphia, PA, 19139, which she did not request, and that these charges had been transferred to an existing account.  As relief, Ms. Andrews requested that these charges be removed from her bill.

		On or about February 8, 2012, PECO filed an Answer which denied the material allegations of the Complaint.  In addition, PECO alleged that it had recorded a telephone call made to its office in November 2009, and that Complainant did request service at 4839 Haverford Avenue, second floor, at that time.  Accordingly, PECO requested that the Complaint be dismissed.
		
		A Telephone Hearing Notice, dated March 1, 2012, notified the parties that an Initial Telephonic Hearing was scheduled for Monday, April 9, 2012, at 10:00 a.m.  This case was assigned to me for hearing and a decision.

		On March 2, 2012, I issued a Prehearing Order, which set forth applicable procedures for this proceeding, including Complainant’s right to represent herself or retain an attorney, requirements for the submission of proposed exhibits, and an explanation that Complainant had the burden of proof.  The Prehearing Order also directed PECO to submit certain information for the record, including a history of the customer account(s) for the past four (4) years if possible, which was to include billings, payments, meter readings, the type of reading, days used, and amount used during the billing period.

		By cover letter dated March 30, 2012, PECO submitted three (3) proposed exhibits (PECO Exhibit Nos. 1 through 3) which it intended to use at the April 9, 2012, hearing.  No proposed exhibits were received from the Complainant.

		On April 6, 2012, upon reviewing PECO’s proposed exhibits in preparation for the April 9, 2012, hearing, I discovered that no account statement had been submitted for Complainant’s alleged account at 4839 Haverford Avenue, second floor, which was the subject of the Complaint.  The account statement that had been submitted was in regard to another Complainant account at 7828 Chelwynde Avenue, Philadelphia, PA, 19153, to which the alleged 4839 Haverford Avenue arrearage had been transferred.  I immediately emailed PECO counsel and requested that the account statement for 4839 Haverford Avenue, second floor, be provided as an exhibit.  PECO emailed the missing exhibit (PECO Exhibit No. 4) to me that day, and I directed that it be served upon the Complainant prior to the hearing.  Complainant did not have a computer so she could not receive service of the document via email.

		The telephonic evidentiary hearing convened as scheduled on Monday, April 9, 2012, at 10:00 a.m.  Complainant, who appeared pro se, testified on her own behalf and presented no exhibits.  PECO, which was represented by Dana Pirone Carosella, Esquire, identified three (3) of four (4) proposed exhibits (proposed PECO Exhibit Nos. 1, 2, and 4) through its witness Richard Conway.  Complainant was inadvertently dropped from the call during PECO’s presentation, but PECO ascertained the point at which Complainant had been dropped and had Mr. Conway repeat the testimony which had not yet been heard by Complainant.

		After Complainant had been reconnected to the call, it was discovered that she had not yet received a copy of PECO Exhibit No. 4, which, as previously stated, contained critical information about the transferred amount in controversy.  Complainant requested a continuance so that she could obtain a copy of the document and prepare cross-examination.  I granted that continuance on the record, and issued an Order confirming the granting of the continuance on that same day.

		On May 7, 2012, a Telephone Hearing Notice rescheduling the hearing for Tuesday, July 17, 2012, at 10:00 a.m., was sent to the parties.

		By cover letter dated July 10, 2012, PECO submitted four (4) proposed exhibits for the July 17, 2012, hearing, in accordance with the Prehearing Order dated March 2, 2012.  PECO also requested that its exhibits previously identified at the April 9, 2012, hearing be disregarded.  Complainant submitted no proposed exhibits.

		The telephonic evidentiary hearing was held as scheduled on July 17, 2012, at 10:00 a.m.  PECO, which was represented by Michael A. Gruin, Esquire, presented one witness (Richard Conway) and four (4) exhibits (PECO Exhibit Nos. 1-4), all of which were admitted into the record.  Complainant, who appeared pro se, testified on her own behalf and presented no exhibits.

		At the conclusion of the hearing, I gave the Complainant ten (10) days, or until July 27, 2012, to supplement the record with a copy of the lease between Complainant and the tenant at 4839 Haverford Avenue, second floor, during the disputed period (November 19, 2009 to June 17, 2011).  I also provided the same ten (10) day period for Complainant to supplement the record with any evidence of additional payment not reflected in PECO Exhibit No. 1.

		On July 26, 2012, I received a letter from Complainant regarding her account statement in PECO Exhibit No. 1 (identified as Complainant Exhibit No. 1) and a copy of the lease (identified as Complainant Exhibit No. 2).  The lease was incomplete but included the names of the landlord (Complainant) and tenant, the property location (4839 Haverford Avenue, second floor, Philadelphia, PA, 19139), and the length of the lease (November 1, 2009 to October 31, 2010).  Respondent objected to admission of Complainant’s proposed exhibits; however, I admitted these documents into the record, for the reasons stated in an Order dated August 15, 2012.

		Also, on August 15, 2012, I issued a Briefing Order which provided for the filing of Main Briefs no later than Tuesday, September 4, 2012, and Reply Briefs no later than Friday, September 14, 2012.  Complainant and PECO submitted Main Briefs in a timely manner, but only PECO submitted a Reply Brief.

		The record closed on September 26, 2012, after the time for submitting briefs had expired.  The record consists of ninety-eight (98) transcript pages, two (2) Complainant exhibits, and four (4) PECO exhibits.  This matter is now ready for decision.

FINDINGS OF FACT

		1.	Complainant Delaine Andrews is a PECO residential electric customer, residing at 7828 Chelwynde Avenue, Philadelphia, PA, 19153.  Complainant resided at this address during the time period relevant to the dispute.  Tr. 8, 12-13; PECO Exhibit (Ex.) No. 1.

		2.	Respondent is PECO, a public utility providing residential electric service in the Commonwealth of Pennsylvania.  PECO Ex. No. 1.

		3.	On January 10, 2012, Complainant filed a Formal Complaint against PECO alleging that the Company had improperly established electric service in her name for service which she did not request at an apartment located at 4839 Haverford Avenue, second floor, Philadelphia, PA, 19139 (Service Location).  Tr. 9-10.

		4.	The disputed time period for which Complainant is being held responsible at the Service Location is from November 19, 2009, to June 17, 2011.  PECO Ex. No. 2.

		5.	During the disputed time period and continuing to the present, Complainant was the owner and landlord of the property at the Service Location.  Tr. 9‑10.

		6.	Complainant contacted PECO and requested PECO’s service at the Service Location, effective November 19, 2009.  The service was already on when Complainant called, but the effective date for service in her name was November 19, 2009.  Tr. 68, 70-72, 75, 78; PECO Ex. No. 3.

		7.	Complainant was provided notice that her call to PECO could be recorded.  Tr. 87.

		8.	During the disputed time period, the Service Location was rented by Complainant to a tenant named Robert Clark.  Complainant Ex. Nos. 1, 2.  The first floor apartment at 4839 Haverford Avenue, also owned by Complainant, was rented to a tenant named Cynthia Jones.  Tr. 9, 16-17.

		9.	The two-story building owned by Complainant at 4839 Haverford Avenue has two (2) apartments (one on each of the two floors) and each of the apartments is separately metered.  There is also a third meter for public lighting.  Tr. 16, 18, 72-74.

		10.	Complainant owns several rental properties in the Philadelphia area and has had PECO service established in her name at the following locations and times, in addition to the Haverford Avenue property and her residence on Chelwynde Avenue: 512 MacDade Blvd., Collingdale, PA (May 14, 2005 to September 6, 2007); 146 N. 52nd Street, 1st RR, Philadelphia (May 7, 2002 to October 25, 2011); and 7042 Woodland Avenue, 2nd RR, Philadelphia (May 29, 2009 to present).  Tr. 10-11; PECO Ex. No. 2.

		11.	During the disputed time period and previously, Complainant did not provide any information to the tenants at 4839 Haverford Avenue as to the PECO account numbers for Complainant’s other properties.  Tr. 17.
 
		12.	When Complainant called PECO to initiate service at the Service Location on November 19, 2009, she provided an accurate account number for her existing PECO account at 7828 Chelwynde Avenue, Philadelphia, PA.  Tr. 70-72, 80; PECO Ex. No. 2.

		13.	Beginning in April 2010, Complainant received bills in her name from PECO for service at the Service Location.  The first two bills sent in February and March 2010 were returned to PECO because Complainant had not provided a correct mailing address.  Tr. 80, 85-86.

		14.	PECO discovered through information from the United States Postal Service (U.S.P.S.) that the correct mailing address for Complainant was 1326 North Sixth Street, Harrisburg, PA, 17102.  Bills sent to that location, beginning in April 2010, were not returned.  Tr. 68-69, 80-81, 85-86.
 
		15.	There were no payments made to PECO for service provided to the Service Location during the time period in question.  Tr. 69.

		16.	No one other than the Complainant called PECO to take responsibility for electric service provided to the Service Location during the time period in question.  Tr. 84-85.

		17.	On June 17, 2011, electric service at the Service Location was taken out of Complainant’s name and placed in the name of Theodore Bryant, who had applied for service at that location.  Tr. 69.

		18.	Theodore Bryant currently rents the apartment at the Service Location from Complainant.  Tr. 62, 69.

		19.	When the account at the Service Location was taken out of Complainant’s name, effective June 17, 2011, the final unpaid balance of $589.17 for the disputed period was transferred by PECO to another active account Complainant had with PECO at 146 North 52nd Street, first RR, Philadelphia, PA.  Tr. 28, 34, 69-70; PECO Ex. No. 4.

		20.	On November 21, 2011, after Complainant’s account at 146 North 52nd Street was closed, the account balance of $589.17 was transferred to Complainant’s residential account at 7828 Chelwynde Avenue, Philadelphia.  Tr. 69-70; PECO Ex. Nos. 2, 4.

		21.	Complainant did not dispute her liability for electric service provided to the Service Location during the time period in question until after the transferred amount appeared on her 146 North 52nd Street bill, effective July 18, 2011.  Tr. 10, 69.

		22.	The only payment made by Complainant in 2012 on her Chelwynde Avenue account was $118.92, which was a credit applied to the account on July 11, 2012, due to the transfer of a security deposit refund from another account.  Tr. 67.

		23.	As of the date of the hearing, the unpaid balance on the Chelwynde Avenue account was $580.28, inclusive of the balance from the Service Location during the time period in question and the $118.92 transfer payment made on July 11, 2012.  Tr. 67.

DISCUSSION

		In her Complaint, Ms. Andrews alleged that she had not requested service from PECO at 4839 Haverford Avenue, second floor, during the time period in question.  As relief, she wanted these charges, now transferred to her Chelwynde Avenue account, to be removed.  Since Ms. Andrews is seeking affirmative relief from the Commission through her Formal Complaint, she bears the burden of proof by statute.  66 Pa. C.S. §332(a).

		To satisfy the burden of proof, Ms. Andrews must demonstrate her case by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Edan Transportation Corp. v. Pa. P.U.C., 154 Pa. Commw. 21, 623 A.2d 6 (1993); Mill v. Pa. P.U.C., 67 Pa. Commw. 597, 447 A.2d 1100 (1982); 2 Pa. C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Murphy v. Department of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).

		In Waldron v. Philadelphia Electric Company (Waldron), 54 PA PUC 98 (1980), the Commission explained the process for initially meeting the burden of proof.  A complainant must first establish a prima facie case, showing that the utility breached some duty owed to the complainant, in that the utility violated the Public Utility Code or a regulation or Order of the Commission.  66 Pa. C.S. §701.  If the complainant establishes a prima facie case, then the burden of going forward with the evidence, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.  If the utility presents co-equal evidence, the burden of going forward shifts back to the complainant, to rebut the utility’s case by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company (Poorbaugh), 1994 Pa. PUC LEXIS 95.

		Section 1501 of the Public Utility Code (Code), 66 Pa. C.S. §1501, provides the legal standard to be met by public utilities regarding service:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable services and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the [C]ommission...
		
		The threshold issue in this case is whether Complainant has established a prima facie case of unreasonable service, in violation of Section 1501 of the Code, due to being billed for service which she did not request.  If Complainant establishes a prima facie case, then the burden of going forward to rebut the prima facie case with co-equal evidence shifts to the Respondent.  Waldron; Poorbaugh, supra.  However, the burden of proof always remains with the Complainant, who must prove by a preponderance of the evidence that she did not request the service and was therefore unreasonably billed.

		During the hearing, Ms. Andrews testified that, although she owned the property at the Service Location, she never requested that service be provided by PECO to the Service Location during the time period in question (November 19, 2009 to June 17, 2011).  Instead, she claimed that an unknown individual called PECO to initiate service in her name without permission and that she filed a police report and a credit alert.  I do not find this evidence sufficient to establish a prima facie case.[footnoteRef:1]  To the extent Complainant has established a prima facie case; PECO has rebutted this case with more than co-equal evidence, as described below. [1: 	Complainant testified that she filed a police report regarding the matter but never produced the police report and did not request the opportunity to do so.  Tr. 13.  She did request the opportunity to submit a credit report with a credit alert for identity fraud but did not submit this document for the hearing, as required by the Prehearing Order.  Tr. 36-37.  In any event, a credit alert would not prove that someone else contacted PECO to initiate service in Complainant’s name at the Service Location during the disputed period.] 


		In response to Complainant’s contention that she did not request service, PECO played a recorded telephone conversation at the hearing.  In that recording, a woman purporting to be the Complainant, and with a voice like the Complainant’s, requested service for the Service Location from PECO, effective November 19, 2009.  PECO’s witness Mr. Conway concluded that the caller’s and Complainant’s voices were the same, and that Complainant had made the call to request service.

		

In addition, PECO made the following relevant observations in its Main Brief about the recorded call (record references omitted):

This case begins and ends with the [recorded] service initiation call, which proves that Ms. Andrews did call PECO to initiate service in her name, and therefore is fully responsible for the outstanding balance that accrued on the account while it was in her name.  It does not take any special expertise to determine that the voice on the recorded service initiation call that played at the hearing clearly was the voice of the person testifying at the hearing, i.e., Ms. Andrews.  The voice on the call certainly was not a male voice, so it could not have been the second floor tenant Robert Clark, who would be the only person who would benefit from having the account in Ms. Andrews’ name.  The caller clearly requested service to be initiated in Ms. Andrews’ name.  Without hesitation, the caller was able to quickly recite Ms. Andrews’ current mailing address, current physical address, current account number, social security number [last four digits] and other identifying information.  The caller knew specific meter information not only about the second floor apartment where service was being initiated, but the entire building including the house meter, which only could have been known by the owner of the building, i.e., Ms. Andrews.

		In response to PECO’s argument that the caller knew all this personally-identifying information and therefore must be Ms. Andrews, Complainant claimed in her Main Brief that the information provided over the call was not private information and therefore could have been provided by someone else.  She claimed that her tenants had access to personally-identifying information as she had submitted publicly accessible documents to the City of Philadelphia such as business tax returns, business license and rental license applications.  She also had provided such information directly to the tenants to assist them with obtaining emergency rental assistance.

		However, Complainant had testified that, during the disputed time period and previously, she did not provide any information to the tenants at 4839 Haverford Avenue as to PECO account numbers for her other properties.  The caller who requested service initiation provided an accurate PECO account number for the Complainant’s Chelwynde Avenue account and therefore, by Complainant’s own admission, could not have been one of the tenants.  Indeed, the record reveals no other person that would have this account information, other than Ms. Andrews.  I find this to be compelling and also agree with PECO that Complainant’s voice and the caller’s voice are one and the same.  Accordingly, I conclude, as did PECO, that the caller requesting service was Ms. Andrews.
 
		Complainant cited to an 1895 Pennsylvania Supreme Court case (Bailey v. Philadelphia, 167 Pa. 569, 31 A. 925) in support of her contention that she had only a moral and not a legal obligation to pay for utility service provided to a service address at which she did not reside.  This case is not relevant to the instant situation.  Instead, it involved a teacher payment dispute and does not sanction nonpayment by landlords for utility bills rendered in their names for service provided to their own properties.

		To the extent Bailey v. Philadelphia, supra, provides any support for nonpayment by nonresident landlords, that holding has clearly been supplanted by subsequent legislation.  For example, Section 1529.1 of the Code, 66 Pa. C.S. §1529.1, regarding the duties of owners of rental property, requires that utilities list accounts for individually-metered rental units in the name of the owner, absent a request for service by the tenant or other authorized representative.  There is no requirement that the landlord also reside on the premises to be held responsible for the utility service.  Also, Section 1403 of the Code, 66 Pa. C.S. §1403, defines a customer as a natural person in whose name a residential service account is listed or any adult occupant whose name appears on the mortgage, deed or lease for the property.  Again, there is no requirement that a customer occupy the premises to be a customer and responsible for utility service payments, despite Complainant’s contentions to the contrary.

		Indeed, PECO’s action in placing the Service Location account in the name of Ms. Andrews was in accord with above-cited Section 1529.1 of the Code.  When the telephone call was made to request service, the PECO representative acknowledged on the call that service was already on at the Service Location.  In the absence of any service application at the Service Location, PECO would have, in compliance with Section 1529.1 of the Code, placed the account in the name of Ms. Andrews as the property owner, to the extent service was to be continued.  If the tenant Robert Clark had applied for service, as did a subsequent tenant Theodore Bryant, the service would have been placed in his name.  But, there is absolutely no evidence of record that anyone other than Ms. Andrews, the owner, applied for service at the Service Location during the disputed time period.

		Complainant also cited to Section 1407(d) of the Code, 66 Pa. C.S. §1407(d), as somehow requiring occupancy of premises in order to be liable for account balances.  This is an incorrect interpretation.  Section 1407(d) of the Code states that applicants for service restoration can be required to pay all or a portion of outstanding balances as a condition of service if they resided at the property when the outstanding balance accrued and for the time they resided there.  Complainant was not an occupant of the property and is not requesting that service at the Service Location be restored; therefore, Section 1407(d) is inapplicable to Complainant.

		In addition, Complainant produced a lease which, while not complete, does serve to confirm that the Service Location was rented by Complainant, as the landlord, to Robert Clark during the disputed period.  While the lease terms provide that the tenant is responsible for all utilities, other than water, PECO is correct that the lease does not control liability to PECO for utility service.  Since Complainant requested that PECO place the service in her name at the Service Location, she is the responsible party vis-à-vis PECO.  66 Pa. C.S. §1403; see also, 66 Pa. C.S. §1529.1.  The lease is a private contract as to how financial responsibility for utility service will be divided between a landlord and a tenant.  The Commission does not have jurisdiction over private contractual matters.  Adams v. Pa. P.U.C., 819 A.2d 631 (2003).  Complainant could pursue whatever remedies are available to her in local court for Mr. Clark’s alleged breach of contract.  66 Pa. C.S. §103(c).

		Complainant further appeared to contend in her Main Brief that she should not be held responsible because she was not aware of the billing for usage at the Service Location during the disputed period.  To the extent Complainant is making this claim, the contention is without merit.  Customers are not absolved of responsibility for bills due to lack of awareness.  Also, it was Complainant’s responsibility to keep PECO informed of her correct mailing address.  PECO indicated that it had sent the first two bills for usage during the disputed period (February and March 2010 bills) to Complainant at the P.O. Box address she had provided.  When the first two bills were returned, the Company performed an investigation and found another address: 1326 N. Sixth Street, Harrisburg, PA.  Bills sent to Complainant at the Sixth Street address by PECO were not returned by the U.S.P.S. and are therefore presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assesment Appeals and Review, 645 A.2d 944 (1994), app. denied, 539 Pa. 696, 653 A.2d 1234 (1994).

		Finally, as noted by PECO in its Reply Brief, Complainant raised an issue for the first time in her Main Brief about inaccurate billing on the Chelwynde Avenue account.  PECO is correct that the issue was not specifically raised in the Complaint or in testimony of record; however, the issue apparently relates to late fees and a connection fee attributable to the alleged unrequested service—the subject of the Complaint.  If Complainant had met her burden of proof that she did not request the service, then these charges would be removed from her bill as a matter of course.  However, Complainant did not meet her burden of proof and did not raise the issue previously; accordingly, these billing issues will not be addressed herein.

		For the reasons set forth herein, I conclude that the Complainant has not established a prima facie case and, even if she had, she has not rebutted PECO’s overwhelming evidence that she requested the service in question.  Accordingly, as Complainant has not met her burden of proof, the Complaint will be denied.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §§102, 701, 1501.

2.	In accordance with 66 Pa. C.S. §332(a), Complainant has the burden of proving her entitlement to the requested relief, and must present evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).

		3.	In order to satisfy her burden of proof, Complainant must establish that the utility breached some duty owed to her in that the utility violated the Public Utility Code or a regulation or Order of the Commission.  Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980); 66 Pa. C.S. §701.

		4.	Complainant failed to establish that she was billed in error for service she did not request and therefore has not met her burden of proof.  Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980); 66 Pa. C.S. §332(a).

		5.	There is no legal requirement that a landlord reside on the premises in order to be responsible for utility service provided to that property.  66 Pa. C.S. §§1403; 1529.1.

		6.	A residential lease between a landlord and tenant is a private contract and the Commission does not have jurisdiction over contractual matters.  Adams v. Pa. P.U.C., 819 A.2d 631 (2003).

		7.	Mail which has been sent to a party and has not been returned by the U.S.P.S. is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assesment Appeals and Review, 645 A.2d 944 (1994), app. denied, 539 Pa. 696, 653 A.2d 1234 (1994).
		
ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Complaint filed by Delaine Andrews against PECO Energy Company at Docket No. C-2012-2283978 is denied due to failure of Complainant to meet her burden of proof.

		2.	That this docket is marked closed.


Dated:	December 6, 2012				_____________________________
							Kandace F. Melillo
							Administrative Law Judge 
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