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HISTORY OF THE PROCEEDING



On April 21, 2012, Anne Te (“Te” or “Complainant”) filed a complaint with the Pennsylvania Public Utility Commission (“Commission”) against the Philadelphia Gas Works (“PGW” or “Respondent”) alleging the following, among other things:  that the Respondent back billed her for four (4) years; that she paid the bills that she received in a timely manner; that the Respondent failed to apply the $411.61 credit to her account by April 4, 2012; and that the Respondent charged her a $74.56 late fee before the informal complaint was closed.  The Complainant wants the Respondent to remove the full amount of the make-up bill from her account.


On May 16, 2012, the Respondent filed an answer.  In its answer, the Respondent admitted that the Complainant’s meter was not transmitting all of the Complainant’s usage.  The Respondent averred that it issued a bill in the amount of $8,611.16 on February 2, 2012, for previously unbilled usage.  The Respondent applied a revenue credit adjustment of $4,495.02 on March 29, 2012, which reduced the bill for previously unbilled usage to $4,116.14.  The Respondent admitted that it completed a meter exchange at the service address on January 20, 2012.  The Respondent stated that it is permitted to rebill an account pursuant to 52 Pa. Code 
§ 56.12(5)(ii).  The Respondent referred to a April 4, 2012
 Bureau of Consumer Services decision which directed the Respondent to apply a $411.61 credit adjustment and established a payment arrangement requiring the Complainant to pay a $197.00 budget plus $99.00 towards the arrearage each month.  The Respondent denied that it failed to apply the $411.61 credit to the Complainant’s account by April 4, 2012.  In addition, the Respondent stated that the $74.56 late fee was removed from the Complainant’s bill.


By hearing notice dated June 4, 2012, the hearing in this matter was scheduled for August 6, 2012, at 10:00 a.m. and the case was assigned to the undersigned.



A Prehearing Order was sent to the parties on July 17, 2012.


A hearing was held in this matter on August 6, 2012, in the Philadelphia Regional Office at 801 Market Street before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Anne Te, testified in support of the complaint.  Pheap
, the interpreter from Protranslating (Interpreting by phone service) who was fluent in the Cambodian language, interpreted for the Complainant by telephone.  In addition, the Complainant’s son, Isaac Phoun, assisted the Complainant with the exhibits (Tr. 6, 7).  Laureto A. Farinas, Esquire, represented the Philadelphia Gas Works.  The Respondent presented one witness, Wendy Vacca, a customer review officer for the Respondent, who sponsored five exhibits:  PGW Exhibit 1 - Statement of Account for the Complainant from October 2006 through July 2012; PGW Exhibit 2 - Contacts for Account; PGW Exhibit 3 – Meter Information/Meter Test results; PGW Exhibit 4 - Gas Usage Analysis from September 30, 2003, through May 2, 2012; and PGW Exhibit 5 - the Bureau of Consumer Services Decision dated April 2, 2012. 


The record in this case consists of a 43 page transcript of the hearing and five (5) exhibits.  The record closed on August 30, 2012, when the transcript was received.
FINDINGS OF FACT



1.
The Complainant is Anne Te, 2022 Lott Street, Philadelphia, PA 19144. 



2.
The Respondent in this proceeding is the Philadelphia Gas Works.



3.
The Complainant established an account with the Respondent when she purchased the Lott Street property (service address) in 2003 (Tr. 13; PGW Ex. 1).



4.
The Complainant’s son lived at the service address from 2003 to 2009 (Tr. 13).


5.
The Complainant and her husband moved into the service address in 2009.  They have been the only occupants of the service address since they moved in (Tr. 10, 11).


6.
From October 2006 to November 2011, the Complainant paid her bill in full each month (Tr. 10; PGW Ex. 1). 


7.
On December 30, 2011, the Complainant paid $10.00 on the bill dated December 1, 2011, for $287.15 (PGW Ex. 1 at 4).


8.
On January 20, 2012, the Complainant’s meter, meter #1524698, was removed with a reading of 5259 ccfs (Tr. 31, 33; PGW Ex. 2 at 3; PGW Ex. 3 at 1, 2).



9.
When the Respondent’s representative, Thomas Sandlin, removed the meter from the Complainant’s property on January 20, 2012, the following gas appliances were found:  a gas dryer, a gas range, a gas hot water heater and gas house heater.  All appliances were operational on January 20, 2012 (Tr. 34; PGW Ex. 2 at 3; PGW Ex. 3 at 3, 4).


10.
The Respondent’s representative installed meter #1603430 at the service address on January 20, 2012, at an index of 1148 ccfs (Tr. 33; PGW Ex. 3 at 2, 3).


11.
On January 25, 2012, the Complainant paid $100.00 on the bill dated January 4, 2012, for $366.71 (PGW Ex. 1 at 5).



12.
After the Complainant’s payment was deducted, the account balance was $543.86 on January 25, 2012 (PGW Ex. 1 at 5). 


13.
On January 30, 2012, the Respondent tested meter #1524698, the meter that had been removed from the service address (Tr. 32, 34; PGW Ex. 2 at 3; PGW Ex. 3 at 3, 4).



14.
Since meter #1524698 tested at an average of 99.4 percent, it tested within the guidelines set forth in the Commission’s regulations (Tr. 32, 35; PGW Ex. 3 at 4, PGW Ex. 5).


15.
Meter #1524698 had a tamper count of sixteen (16).  The tamper count reflects that someone or something banged or bumped up against the meter.  In addition, meter #1524698 had a magnetic count of two (2).  This indicates magnetic interference with the AMR device.  The Respondent could not determine the source of the magnetic interference during its investigation (Tr. 34, 35; PGW Ex. 2, 3, 5).


16.
On February 2, 2012, the Complainant was rebilled $8,611.16 for previously unbilled service (Tr. 26; PECO Ex. 1).


17.
On February 10, 2012, the Complainant complained to the Respondent about the $8,611.16 bill (PGW Ex. 2 at 3).


18.
On March 29, 2012, the Respondent credited the Complainant’s account $4,495.02, the amount of usage charges that were more than four years old (Tr. 28; PGW Ex. 1 at 5; PGW Ex. 2 at 2; PGW Ex. 5).


19.
The Bureau of Consumer Services issued its decision on April 2, 2012.  It was noted that the Complainant initially disputed the November and December 2011 bills.  The decision referenced the Respondent’s investigation which determined that the November and December 2011 bills were correct as rendered.  In addition, the decision agreed that the Respondent was allowed to issue the February 2012 makeup bill.  It was noted that the meter passed testing.  The Respondent was directed to issue a credit of $411.61.  The Complainant was directed to pay a budget of $197.00 plus $99.00 towards the arrearage for a total of $296.00 beginning in April 2012 (Tr. 30, 39, 40; PGW Ex. 5).


20.
In accordance with the BCS decision, the Respondent credited the Complainant’s account $411.61 on April 4, 2012.  This reduced the unbilled usage bill to $3,704.53 (Tr. 30; PGW Ex. 1 at 5; PGW Ex. 2 at 1).


21.
On May 15, 2012, the Respondent removed the late payment fees in the amount of $74.56 from the Complainant’s bill (PGW Ex. 1 at 5).


22.
A degree day is an index of energy consumption for heating.  It indicates the number of degrees the average temperature drops below 65 degrees Fahrenheit (Tr. 36, 37; PGW Ex. 4). 



23.
The usage at the service address was 22.3 ccfs per degree day from September 30, 2003, to September 30, 2004, and 19.2 ccfs per degree day from September 30, 2004, to October 2, 2006.  (PGW Ex. 4).


24.
Between October 2, 2006, and December 30, 2011, the time that the AMR was affected by the magnetic interference, the usage at the service address was 4.6 ccfs per degree day (Tr. 37; PGW Ex. 4).  


25.
After the new meter was installed in January 2012, the usage was 22.1 ccfs per degree day (Tr. 37; PGW Ex. 4).


26.
In compliance with the Bureau of Consumer Services decision dated April 2, 2012, the Complainant made monthly payments of $296.00 on April 25, May 21, June 20, and July 17, 2012 (Tr. 23; PGW Ex. 1 at 5; PGW Ex. 5).


27.
At the time of the hearing, the Complainant’s balance was $3,760.42 (Tr. 23; PGW Ex. 1 at 5).
DISCUSSION



Pursuant to Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence.  2 Pa.C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Cmwlth. 23, 480 A.2d 382 (1984).



The Complainant testified that she called the Respondent in December 2011 to check the meter because although she was using less gas, the bills were increasing (Tr. 9, 10: PGW Ex. 2 at 5).  When the Respondent’s representative came to her property, he removed the meter because it was not working properly (Tr. 10).  The Complainant objected to paying the February 2012 bill which contains additional charges for the last four years (Tr. 10).  She said she paid her bill each month and that it was not her fault that the meter was not working (Tr. 10).  


The Complainant purchased the property and placed the gas service in her name in 2003 (Tr. 13).  Her son lived at the property until three years ago (Tr. 13). She testified that she and her husband have lived at the property for three years (Tr. 10, 11).  Her husband is sick and cannot work (Tr. 10, 14).  Her husband does not receive any income or disability (Tr. 14).  She makes $1,300.00 a month (Tr. 10, 11, 14).  Her mortgage is $1,200.00 a month (Tr. 10).  Her children help her pay her electric bill each month (Tr. 10).
 



The Complainant said that her house has a living room, three bedrooms and a kitchen on one floor (Tr. 13).  She testified that she has a gas stove, gas hot water heater and gas heat (Tr. 14, 15).  She said that the meter is in a separate room in the basement (Tr. 18).



The Complainant initially called the Respondent because she was disputing her November and December 2011 bills (Tr. 10; PGW Ex. 1, PGW Ex. 2 at 5).  When the Respondent’s representative came to investigate, the magnetic interference and tampering were discovered.  Consequently, the Complainant was billed $8,611.16 on February 2, 2012, for previously unbilled usage.  In the formal complaint, the Complainant requested that the February 2012 bill be removed from her account (Tr. 10, 26; PGW Ex. 1 at 5).  



Wendy Vacca, a customer review officer for the Respondent, testified that the February 2, 2012 bill, in the amount of $8,611.16, includes charges for unbilled usage due to an inoperative automatic reading device (“AMR”) (Tr. 26, 27; PGW Ex. 1 at 5).  Ms. Vacca explained that an unknown internal magnetic interference affected the accuracy of the AMR device (Tr. 28; PGW Ex. 2 at 1).  On March 29, 2012, the Respondent credited the account $4,495.02 because the charges were for usage more than four years old (Tr. 28; PGW Ex. 1 at 5).  The Complainant received an additional credit on April 4, 2012, to comply with the Bureau of Consumer Services decision requiring the Respondent to credit the Complainant in the amount of $411.61 (Tr. 30; PGW Ex. 1 at 5).  Therefore, the disputed bill was reduced to $3,704.53.  Furthermore, the late payment charges in the amount of $74.56 were removed from the Complainant’s account on May 15, 2012 (PGW Ex. 1).


The Complainant objects to the Respondent billing her for four years of unbilled usage.  



The Respondent stated that it billed the Complainant pursuant to the Commission’s regulation at 52 Pa. Code Section 56.12.  That section reads in pertinent part:
§ 56.12. Meter reading; estimated billing; customer readings.

Except as provided in this section, a public utility shall render bills based on actual meter readings by public utility company personnel. 
…
   (5)  Remote reading devices for water, gas and electric public utilities. A public utility may render a bill on the basis of readings from a remote reading device under the following conditions: 

     (i)  When a gas, electric or water public utility uses readings from a remote reading device to render bills, the public utility shall obtain an actual meter reading at least once every 5 years to verify the accuracy of the remote reading device. If the customer of record at the dwelling changes during the 5-year period between actual meter readings, the public utility shall make a bona fide attempt to schedule an appointment with the departing customer and, if necessary, the new occupant, to secure an actual meter reading. 

     (ii)  When the actual meter reading establishes that the customer was underbilled due to an error in the registration of the remote reading device, the public utility may render a bill for the uncollected amount. If the rebilling exceeds the otherwise normal estimated bill for the billing period during which the bill is issued by at least 50% or at least $50, the public utility shall comply with § 56.14 (relating to previously unbilled public utility service). 
Emphasis added.



The Respondent presented evidence to show that the manual reading on the meter #1524698 was 5259 and the reading on the AMR was 0256.96 when it was removed from the service address on January 20, 2012 (Tr. 31,33;PGW Ex. 2 at 3; PGW Ex. 3 at 2, 4).  Between October 2006 and July 2012, the Respondent billed the Complainant for the ccfs listed in the chart below (Tr. 30; PGW Ex. 1).
	Month
	2006
	2007
	2008
	2009
	2010
	2011
	2012

	January
	
	130 ccfs
	11 ccfs
	68 ccfs
	1 ccf
	6 ccfs
	199 ccfs

	February
	
	40 ccfs
	21 ccfs
	1 ccf
	54 ccfs
	5 ccfs
	5233 ccfs

	March
	
	0 ccfs
	223 ccfs
	0 ccfs
	2 ccfs
	15 ccfs
	184 ccfs

	April
	
	4 ccfs
	39 ccfs
	1 ccf
	75 ccfs
	43 ccfs
	99 ccfs

	May
	
	0 ccfs
	0 ccfs
	2 ccfs
	23 ccfs
	31 ccfs
	63 ccfs

	June
	
	49 ccfs
	49 ccfs
	11 ccfs
	16 ccfs
	41 ccfs
	24 ccfs

	July
	
	14 ccfs
	14 ccfs
	11 ccfs
	12 ccfs
	17 ccfs
	13 ccfs

	August
	
	12 ccfs
	11 ccfs
	11 ccfs
	13 ccfs
	15 ccfs
	

	September
	
	12 ccfs
	9 ccfs
	11 ccfs
	11 ccfs
	12 ccfs
	

	October
	13 ccfs
	14 ccfs
	13 ccfs
	11 ccfs
	14 ccfs
	15 ccfs
	

	November
	7 ccfs
	14 ccfs
	10 ccfs
	11 ccfs
	9 ccfs
	77 ccfs
	

	December
	2 ccfs
	96 ccfs
	119 ccfs
	11 ccfs
	7 ccfs
	150 ccfs
	


*Bold numbers indicate the period where magnetic interference affected the AMR transmission.


Ms. Vacca analyzed the usage pattern at the property (Tr. 36, 37; PGW Ex. 4).  Between September 2003 and October 2006, the usage was at least 19.2 ccfs per degree day (Tr. 37; PGW Ex. 4).  However, between October 2006 and December 2011, the usage was 4.6 ccfs per degree day (Tr. 37; PGW Ex. 4).  After the new meter was installed in January 2012, the usage was 22.1 ccfs per degree day (PGW Ex. 5).  The usage analysis confirmed that the Complainant was underbilled between October 2006 and December 2011.



Ms. Vacca explained that the automatic meter reader (“AMR”) sends meter readings electronically from the meter to the Respondent’s van when it drives by the house (Tr. 27).  Due to tampering and magnetic interference, the AMR did not send accurate readings each month.  However, meter #1524698 was actually registering the usage at the service address (Tr. 32; PGW Ex. 2). 


The Respondent rebilled the Complainant based on the reading from meter #1524698, which was tested on January 30, 2012.  



With respect to meter accuracy, the applicable regulations are found in 52 Pa. Code §§ 59.21, 59.22.  The relevant portions read as follows:
§ 59.21. Meter tests.

…

(f) Meter test on request of customer. Meter tests, if requested by a customer, shall conform with all of the following: 
   (1)  If a customer requests, in writing, a test of the accuracy of the meter through which gas service is supplied and the meter is not due for periodic test, the public utility shall notify the customer of the conditions under which the test will be made by the utility or by a referee. If the customer then requests the utility to proceed with the test and remits an amount equal to the scheduled cost of a referee test, the utility shall make the test promptly. If, when tested, the meter is found to be more than 2.0% fast or slow, the testing fee shall be promptly refunded to the customer. 

…

§ 59.22. Adjustment of bills for meter error.
(a)  Fast meters. If, upon test of a meter, it is found to have an average error of more than 2.0% fast, the public utility shall refund to or credit the customer for the overcharge, based upon what the meter would have registered had it not been fast or slow for a period equal to 1/2 the time elapsed since the last previous test, but not to exceed 12 months or 1/2 the period of occupancy of the premises by the customer, whichever is less. If the period of registration error may be definitely fixed, the overcharge shall be computed for the period. If the meter has not been tested under § 59.21 (relating to meter tests), the period for which it has been in service beyond the regular test period shall be included in computing the refund. 

(b)  Slow meters. If, upon test of a gas meter it is found to have an average error of more than 2.0% slow, the public utility may render a bill for the gas consumed but not covered by bills previously rendered, for a period equal to 1/2 of the time elapsed since the last previous test, but not to exceed 3 months. If the period of registration error may be definitely fixed, the charge may be computed for the period. 



The meter was not fast or slow as defined in the Commission’s regulation since it tested at an average of 99.4 percent.  The meter tested within 2 percent of 100 percent (Tr. 34; PGW Ex. 3 at 4, PGW Ex. 5).  Therefore, the Respondent based the billing on readings from an accurate meter. 


The Complainant has not demonstrated that the Respondent erred by sending her a bill in February 2012 for unbilled usage between December 2006 and December 2011. 


Based on the evidence in the record, the Complainant was billed properly for her gas usage at the Lott Street property.  Consequently, the Complainant is responsible for paying the outstanding bill. 



Accordingly, the complaint is dismissed.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S. § 701.



2.
The Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).



3.
That the Complainant failed to sustain her burden of proof.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Anne Te against the Philadelphia Gas Works at Docket No. F-2012-2300790 is dismissed in its entirety. 



2.
That the record in this case is marked closed.

Date:
December 4, 2012



___________________________________








Cynthia Williams Fordham








Administrative Law Judge
� 	April 4, 2012 date is in the Answer page 2, paragraph 6.  The informal case was closed on April 2, 2012.


� 	The interpreter only provided his first name.


� 	The Complainant did not state that she received help paying the gas bill.
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