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HISTORY OF THE PROCEEDING



On January 9, 2012, Kristina Moulder (“Moulder” or the “Complainant”) filed a complaint with the Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”).  The Complainant alleged the following:  that there are incorrect charges on her bill; that the Complainant received estimated bills in July and August 2011; that the Respondent corrected her questionable 2010 bill immediately; and that the Respondent refused to correct her high bills in 2011. 



On February 8, 2012, the Respondent, through its counsel, filed an answer.  In its Answer, the Respondent admitted that it corrected a disputed 2010 bill because the reading was abnormal.  The Respondent denied that there are incorrect charges on the Complainant’s bill.  The Respondent admitted that the Complainant’s July and August 2011 bills were based on estimated readings.  The Respondent stated that the bill rendered on September 22, 2011, was based on an actual reading.  The Respondent referred to a Bureau of Consumer Services’ decision dated December 29, 2011, dismissing the Complainant’s informal complaint. 



A hearing was held in this matter in the Philadelphia Regional Office on May 15, 2012, before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Kristina Moulder, testified in support of the complaint.  Benjamin Shechtman, Esquire, represented PECO Energy Company.  The Respondent presented two witnesses, Richard Conway, a regulatory assessor for the Respondent, and Mary McQuilkin, a high bill field investigator for the Respondent, who sponsored five exhibits:  PECO Exhibit 1 - residential high bill investigator’s report for field investigation conducted on November 1, 2011; PECO Exhibit 2 - Meter test results
; PECO Exhibit 3 - the Bureau of Consumer Services Decision (#002894255) dated December 29, 2011; PECO Exhibit 4 - the account activity statement from October 21, 2009, to April 30, 2012; and PECO Exhibit 5 - a Data Raker graph for December 2011 through May 2012
.  PECO Exhibits 1, 3, and 4 were admitted. 


The record consists of a fifty-four (54) page transcript of the hearing and three (3) exhibits.  The record closed on June 12, 2012, when the transcript was received. 
FINDINGS OF FACT



1.
The Complainant is Kristina Moulder, 112 Davids Way, Warrington, PA 18976.



2.
The Respondent in this proceeding is PECO Energy Company.



3.
Three people, including the Complainant and her husband, live at 112 Davids Way, the service address (Tr. 10).


4.
The Complainant’s bill for service from May 21, 2010, through June 21, 2010, in the amount of $231.80, was based on an actual reading of 46118.  The kilowatt hours were 1366 (Tr. 33; PECO Ex. 4).


5. 
The Complainant’s bill for service from June 21, 2010, through July 21, 2010, in the amount of $307.82, was based on an actual reading of 47922.  The kilowatt hours were 1804 (Tr. 33; PECO Ex. 4).


6.
The Complainant’s bill for service from July 21, 2010, through August 19, 2010, in the amount of $279.35, was based on an actual reading of 49562.  The kilowatt hours were 1640 (Tr. 33; PECO Ex. 4).



7.
The Complainant’s bill for service from August 19, 2010, through September 20, 2010, in the amount of $203.87, was based on an actual reading of 50767.  The kilowatt hours were 1205 (Tr. 33; PECO Ex. 4). 


8.
The bill for service from September 20, 2010, through October 20, 2010, in the amount of $413.21, was based on an actual reading of 53442.  The usage was 2675 kilowatt hours.  The bill was due on November 12, 2010 (Tr. 33; PECO Ex. 4)



9.
Although the Complainant disputed the bill due on November 12, 2010, she paid the Respondent $413.21 (Tr. 9, 23, 24; PECO Ex. 4).


10.
The bill due November 12, 2010, was cancelled.  The bill due December 10, 2010, was for service from September 20, 2010, through November 17, 2010.  The kilowatt hours were 174 based on an actual read of 50941 (Tr. 33; PECO Ex. 4).


11.
The Complainant’s bill for service from May 22, 2011, through June 21, 2011, in the amount of $280.27, was based on an actual reading of 58404.  The kilowatt hours were 1625 (Tr. 39; PECO Ex. 4).



12.
The Complainant’s bill for service from June 21, 2011, through July 22, 2011, in the amount of $359.41, was based on an estimated reading of 60436.  The kilowatt hours were 2032 (Tr. 39, 40; PECO Ex. 4).



13.
The Complainant’s bill for service from July 22, 2011, through August 22, 2011, in the amount of $406.00, was based on an estimated reading of 62732.  The kilowatt hours were 2296 (Tr. 39, 40; PECO Ex. 4).



14.
The Complainant paid her bills in full each month from October 2009 through August 2011 (Tr. 7, 27; PECO Ex. 4).



15.
The Complainant’s bill for service from August 22, 2011, through September 21, 2011, in the amount of $761.93, was based on actual reading of 67045.  The kilowatt hours were 4313 (Tr. 38, 39; PECO Ex. 4).



16.
The Complainant called the Respondent and complained about the high bills in July, August and September 2011 (Tr. 7, 9, 10; PECO Ex. 1).



17.
A PECO representative came to the Complainant’s property and checked the meter reading on September 30, 2011.  The reading was 67415 (Tr. 38; PECO Ex. 4).



18.
On October 11, 2011, a PECO technician removed meter #027769968 with a reading of 67712 kilowatts, installed meter 105378333 and set the newly installed meter at 00000 kilowatts (Tr. 34, 38; PECO Ex. 4).  


19.
On October 17, 2011, the Complainant paid $350.00 and disputed $411.93, the remainder of the $761.93 bill (Tr. 14; PECO Ex. 4).  


20.
On November 1, 2011, Frank Frankenfield, a high bill investigator for the Respondent, conducted a high bill investigation at the Complainant’s property.  He verified the meter readings, did an appliance analysis and prepared a cost estimate (Tr. 16, 18, 50; PECO Ex. 1). 


21.
Mr. Frankenfield performed a passing load test on the electric meter using the electric dryer (Tr. 20; PECO Ex. 1).


22.
In the Bureau of Consumer Services decision, dated December 29, 2011, the billing dispute was dismissed.  It was noted that the Respondent estimated the readings in July and August 2011 because the automatic meter reader (“AMR”) did not transmit the usage.  The AMR was replaced on October 11, 2011 (Tr. 31; PECO Ex. 3).



23.
The Complainant paid all of her bills after the disputed September 2011 bill in full each month (Tr. 33; PECO Ex. 4).


24.
At the time of the hearing, the Complainant’s balance was $388.19 (Tr. 12; PECO Ex. 4).
DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence.  2 Pa.C.S. § 704.  Various Pennsylvania courts have defined the term “substantial evidence” as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Cmwlth. 23, 480 A.2d 382 (1984).



The Complainant testified that she received a bill for $761.93 after she had paid two high estimated bills (Tr. 6).  When she complained to the Respondent she was told that her bills for July and August 2011 were based on estimated readings and that her last bill was adjusted to include unbilled usage from the previous bills (Tr. 6).  She was confused because her July and August 2011 bills were higher than usual (Tr. 11, 14).  In addition, she recalled that when she complained about a high bill in October 2010, the Respondent adjusted the bill without coming to her house (Tr. 9).  


In cases of alleged high billing, the Commission applies the Waldron rule, which provides that to establish a prima facie case of overbilling, a Complainant, must show: (1) that the number of occupants in the household has not changed, (2) that the potential for energy utilization was low and (3) that Complainant’s billing history shows no prior abnormalities.  Once the Complainant makes out a prima facie case, the burden of proof then shifts to the utility however; the ultimate burden of persuasion always remains with the Complainant.  Malcolm Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980); Repogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).



In Robert Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217, (Pa. Commonwealth 2001), the Commonwealth Court of Pennsylvania further refined the Waldron rule by holding:

“[w]hile the [Waldron] rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may nonetheless prove his case by circumstantial evidence, which would support a finding that the metered usage exceeded the actual usage.  Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Gary and Doris Burleson v. Pennsylvania Public Utility Commission, 501 Pa. 433, 435-6, 461 A. 2d 1234, 1235 (1983).

Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217, 1219-1220 (Pa. Cmwlth. 2001).  



In Nehemiah Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Final Order entered November 15, 2011), the Commission explained that 

[C]onsistent with our holding in Charisse Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010), the Waldron Rule allows a complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high.  In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.”  Id. at 6.  

Thomas v. PECO Energy Company, at 5



Ms. Moulder and two other people have lived at the Davids Way property for five years (Tr. 10, 11, 14).  The number of people in the household has not changed (Tr. 10, 11).  She testified that their utilization in 2011 was consistent with prior years (Tr. 10, 11).  She specifically said that they used their air conditioners for the last five years the same way (Tr. 11).  They start using the air conditioners in June.  The air conditioners are off during the day while they are not home (Tr. 11).  Ms. Moulder stated that although July 2011 was hot, August 2011 was not hot and it was rainy (Tr. 6).  They did not use their air conditioners a couple of days in August 2011 (Tr. 6). 


When the Complainant had a high bill in October 2010, the Respondent told her that the numbers were transposed and the bill was fixed (Tr. 9).  She questioned why the bill was not fixed in 2011 (Tr. 10).



The Complainant testified that a new meter was installed in October 2011, the day after she called to complain and ask whether the Respondent was receiving readings.  She said that she was not informed that the meter, which is on the outside of the property, was going to be exchanged (Tr. 7, 8).


Mary McQuilken, a high bill field technician for the Respondent, testified that the Complainant’s meter was changed before Frank Frankenfield, a high bill field technician for the Respondent, conducted a high bill investigation at the Complainant’s property on November 1, 2011 (Tr. 16-18; PECO Ex. 1).  Mr. Frankenfield verified the meter readings, did an appliance analysis and prepared a cost estimate (Tr. 18, 19).  The electric meter reading was 00550 kilowatt hours on November 1, 2011.  This showed that 317 kilowatts hours had been used since the October 19, 2011 meter reading (Tr. 20; PECO Ex. 1).  A passing load test was conducted on the electric meter using the electric dryer (Tr. 20; PECO Ex. 1).  Mr. Frankenfield concluded that the Complainant had the potential to use the electric for which she was charged (Tr. 20; PECO Ex. 1).  In his report he stated that the July and August 2011 bills were underestimated and that the under billing was corrected in the September 2011 bill (Tr. 26, 27; PECO Ex. 1).  He concluded that the electric meter was measuring accurately based on the actual load test performed (Tr. 20; PECO Ex. 1).



Mr. Frankenfield calculated that the potential monthly usage for the summer was 3118 kilowatt hours and the potential monthly usage for the winter was 1333 kilowatt hours (Tr. 20, 25; PECO Ex. 1).  The summer estimate included 2000 kilowatt hour usage for three window air conditioners (PECO Ex. 1).


Richard Conway, a regulatory assessor for the Respondent, testified that the meter registers the usage.  The automatic meter reader transmits the reading to the company.  If the automatic meter reader does not transmit the reading, the meter reading can be obtained by reading the meter manually (Tr. 32, 33).  Mr. Conway testified that the July and August 2011 bills were based on estimated readings (Tr. 35, 36; PECO Ex. 4).  On the day that the meter was read, an actual reading was not obtained, so the system calculated what the usage would have been and entered a reading based on historical use at the property (Tr. 36).  After several estimated readings the system “flags” the account (Tr. 36).  In this case, the Complainant filed a complaint before there were several estimated readings.  He said that this does not mean that the meter was not working; it means that the readings were not being transmitted (Tr. 37).  He stated that the Complainant’s meter was working properly.  Therefore, he testified that the meter readings on September 30, 2011, and October 11, 2011 were accurate (Tr. 37, 38; PECO Ex. 4).  Consequently, he stated that the July and August 2011 bills were underestimated and that the under billing was corrected in the September 2011 bill (Tr. 39, 40; PECO Ex. 4).  


Based on the evidence in the record, the Complainant’s electric usage was consistent.  The only bills that exceeded 2000 kilowatt hours were the following:  the cancelled October 2010 bill, the July and August 2011 estimated bills and the September 2011 actual bill.  The evidence in the record shows that in the other bills between October 2009 and April 2012, the kilowatt hours ranged between 371 in May 2010 to 1804 in July 2010.  



The evidence in the record regarding the Complainant’s usage between May and September is set forth in the table below.
	2010
	KWH
	2011
	KWH

	6/21-7/21
	1804 Actual
	6/21-7/22
	2032 Estimated

	7/21-8/19
	1640 Actual
	7/22-8/22
	2296 Estimated

	8/19-9/20
	1205 Actual
	8/22-9/21
	4313 Actual

	Total
	4649
	
	8641


The Respondent indicated that it underestimated the July and August 2011 bills and that the underbilling was corrected in the September 2011 bill.  The Complainant disagreed with the estimated usage in the July and August bills and with the actual usage in the September 2011 bill.



The Complainant established a prima facie case by showing that the disputed bills are abnormally high when compared to the bills in the prior year.  


The Respondent provided the report prepared by Mr. Frankenfield to show that the Complainant had the potential to use 3133 kilowatt hours each month during the summer (PECO Ex. 1).  This was based on an appliance analysis that included three window air conditioning units using 2000 kilowatt hours each month.  The field technicians use a form that lists average kilowatts for most appliances and adjustments can be made based on the customer’s explanation of usage.  However, the form does not give an average for air conditioners.  In addition, Mr. Frankenfield did not indicate the size or the number of BTUs associated with the three air conditioning units on the form.  Since he was not a witness, he could not explain how he concluded that the Complainant’s air conditioners would use 2000 kilowatt hours each month during the summer.  Furthermore, Ms. McQuilkin did not explain how the air conditioning kilowatt usage is calculated.  



In 2010, the Complainant did not use 2000 kilowatt hours during any summer month.  The highest consumption was 1804 kilowatt hours for service from June 21 to July 21, 2010.  The Complainant testified that the three people in the house used the air conditioning the same each year.  The estimated readings in 2011 exceeded the actual readings for the same months in 2010.  Based on the evidence in the record, the Complainant has refuted the Respondent’s proof regarding her utilization during the summer months. 


Testimony was provided to show that the actual meter readings were obtained on September 22, 2011, September 30, 2011 and October 11, 2011, the day meter #027769968 was removed.  



The Complainant provided information to show that she received a bill for service from September 20, 2010, through October 20, 2010, in the amount of $413.21.  This bill was based on an actual reading of 53442 and the usage was 2675 kilowatt hours.  When she questioned this bill, due November 12, 2010, it was cancelled (Tr. 9, 23, 24, 33; PECO Ex. 4).  The Respondent admitted that the bill was cancelled because the reading was abnormal (Tr. 33; PECO Ex. 4).


The Complainant established a prima facie case.  Even if the Respondent’s evidence is considered adequate rebuttal, the Complainant provided circumstantial evidence to show that the metered usage exceeded the actual usage.  



The Complainant has sustained her burden of proof.  Based on the evidence in the record, the Complainant’s bills for service between June 21, 2011, and September 21, 2011, were not consistent with the bills for that same time period in 2010.  The bills indicated that the Complainant’s usage was as follows:  1804 kilowatt hours between June 21, 2010, and July 21, 2010; 1640 kilowatt hours between July 21, 2010, and August 19, 2010; and 1205 kilowatt hours between August 19, 2010, and September 20, 2010.  The total kilowatt hour usage for this period was 4649.
  The Respondent estimated that the Complainant’s usage was as follows:  2032 kilowatt hours between June 21, 2011, and July 22, 2011; and 2296 kilowatt hours between July 22, 2011, and August 22, 2011.  The bill for service from August 22, 2011, through September 21, 2011, was based on an actual reading.  The evidence in the record indicates that the 4313 kilowatt hours listed on the bill included the usage for August 2011 through September 2011 and corrected the under billing for the two previous estimated bills  (Tr. 38, 39; PECO Ex. 4).  The total kilowatt hour usage for the three 2011 bills was 8641.
  This is almost double the usage in the prior year.  Consequently, the Respondent is directed to rebill the Complainant for service from June 21, 2011, through September 21, 2011, based on the Complainant’s usage during the same time period in 2010.  


Accordingly, the complaint is sustained.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S. § 701.


2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).



3.
The Waldron Rule allows a complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high.  The controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may nonetheless prove his case by circumstantial evidence, which would support a finding that the metered usage exceeded the actual usage.  In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.”  Milkie v. Pa. P.U.C., 768 A.2d 1217, 1220 (Pa. Cmwlth. 2010); Waldron v. Philadelphia. Electric Co., 54 Pa. P.U.C. 98 (1980); Charisse Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010), Nehemiah Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Final Order entered November 15, 2011).


4.
The Complainant established a prima facie case. 



5.
The evidence in the record refuted the evidence the Respondent submitted to rebut the prima facie case.



6.
The Complainant sustained her burden of proof.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Kristina Moulder against the PECO Energy Company at Docket F-2012-2283962 is sustained.



2.
That the Respondent rebill the Complainant for service from June 21, 2011, through September 21, 2011, based on the Complainant’s usage during the same period in 2010.  


3.
That the record in this case is marked closed.

Date:
October 25, 2012



___________________________________








Cynthia Williams Fordham








Administrative Law Judge

� 	The Complainant objected to the exhibit on the grounds that it was hearsay (Tr. 52).  The Respondent said that it was a business record.  However, the evidence in the record does not meet the criteria set forth in the Uniform Business Records as Evidence Act, 42 Pa.C.S. § 6108(b), to qualify the exhibit as a business record.  Highland Park Center v. Unemployment Compensation Board of Review, 503 A.2d 1037 (Pa. Cmwlth. 1986).  Therefore, PECO Ex. 2 is not admitted.


� 	Mr. Conway prepared a Data Raker report for the period from December 2011 through May 2012.  This report shows the daily readings transmitted by the customer’s meter (Tr. 42; PECO Ex. 5).  The Complainant objected to the relevance of this report since the relevant time period was July through October 2011 (Tr. 53).  The record shows that the Data Raker information for the time in dispute was unavailable (Tr. 44).  Therefore, PECO Ex. 5 is not admitted.


� 	1804+1640+1205 = 4649 kilowatt hours (See Table on p. 10)


� 	2032+2296+4313 = 8641 kilowatt hours (See Table on p. 10)
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