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BEFORE THE -
PENNSYLVANIA PUBLIC UTILITY COMMISSION

PETITION OF PECO ENERGY COMPANY
FOR APPROVAL OF ITS DEFAULT : Docket No. P-2012-2283641
SERVICE PROGRAM :

ANSWER OF THE OFFICE OF SMALL BUSINESS ADVOCATE
TO PETITION OF RETAIL ENERGY SUPPLY ASSOCIATION (RESA) FOR
RECONCONSIDERATION NUNC PRO TUNC OR FOR AMENDEMENT OF
THE COMMISSION’S OPINION AND ORDER OF OCTOBER 12, 2012

L INTRODUCTION

The Office of Small Business Advocate (“OSBA™) submits this answer to the
Petition for Reconsideration Nunc Pro Tunc or for Amendment of the Commission’s
Opinion and Order of October 12, 2012 (“DSP II Order”), filed by the Retail Energy
Supply Association (“RESA”) on December 14, 2012, and served on December 17, 2012
(“Petition”), in the above-captioned proceeding. The Petition seeks reconsideration of or
amendment to the DSP 1I Order, in order to make small business customers (under 25
kW) (“Small Business Customers™) eligible to participate in the Standard Offer Program
of PECO Energy Company (“PECO” or the “COmpan'y”). As explained more fully
below, RESA’s Petition is procedurally improper, factu'ally flawed, unsupported by the
record, and would constitute a gross denial of due process if granted. It should be denied.

II, BACKGROUND

On October 12, 2012, the Pennsylvania Public Utility Commission

(“Commission”) entered the DSP Il Order, which, among other things, granted in part



RESA’s Exception No. 8 with respect to the eligibility of Small Business Customers to
participate in PECO’s Opt-In Program.'

The DSP 11 Order acknowledged that RESA’s Exception No. 8 also made a
second recommendation that Small Business Customers be eligible to participate in the
“Customer Referral Program™ and that such aspect of the Exception would be addressed
elsewhere in the Order.” However, the DSP IT Order does not specifically address this
second recommendation in the Order,

On October 31, 2012, the Company filed a Petition for Clarification and
Reconsideration (“Clarification Petition™). Certain parties, including RESA, filed
answers to the Clarification Petition addressing the issues it raised. RESA did not file its
own petition for reconsideration or clariﬁcation". The Commission subsequently entered
an Opinion and Order on November 21, 2012 (“Clariﬁcation Order™), in response to the
Clarification Petition.

Pursuant to the DSP II Order and the Clarification Order, the Company engaged
in collaborative discussions with interested stakeholders, a process in which the OSBA
was an active participant.

On December 11, 2012, the Company submitted its Revised Default Service Plan
Compliance Filing (“Revised Plan™), which reflects all of the revisions directed by the
DSP 1T Order and the Clarification Order as well as the revisions agreed to by the
collaborative participants with respect to PECO’s retail market enhancement programs

(“RME Programs”), including the “Opt-In Program” and “Standard Offer Program,”

' DSP 11 Order at 85.

2 DSP 11 Order at 83, fn. 15.



At the late date of December 14, 2012, RESA filed the instant Petition seeking to
make Small Business Customers eligible to participate in “Customer Referral Programs”
(a term newly redefined by RESA in its Petition as the New/Moving Customer Referral
Program and the Standard Offer Program) in addition to the Opt-In Program.” RESA’s
newly redefined term “Customer Referral Programs” is not used in PECO’s initial default
service plan or the Revised Plan. Although the term can be found in RESA’s Exceptions
and in the DSP I1 Order (referring to RESA’s Exceptions), it is not defined in either
document. As further explained below, RESA’s after-the-fact attempt to redefine
“Standard Offer Program™ as “Customer Referral Program” is unsupported in the record.
The Commission should disregard RESA’s linguistic legerdemain,

II. ANSWER

Throughout this proceeding, RESA has argued that Small Business Customers
should be eligible for PECO’s Opt-In Program. This issue was raised at the appropriate
time in the proceeding (i.e., in direct testimony), briefed by interested parties, rejécted by
the ALJ, subject to Exceptions, and then affirmatively and specifically addressed by the
Commission in the DSP I Order.” Although the OSBA took a different position on this
issue during these proceedings, it accepts that the Commission has ordered otherwise
after development of a record.

In contrast to its position with respect to Opt-In Program eligibility, RESA did not
submit any testimony with respect to Small Business Customer eligibility for the

Standard Offer Program. Neither did any other party. RESA, by its own admission,

* RESA Petition at 1.

* DSP 11 Order at 85-86,



claims to have raised this issue for the first time in its Reply Brief.” That claim is false.
Nevertheless, even if RESA had raised the issue for the first time in its Reply Brief, the
OSBA and other interested parties would have had absolutely no opportunity to respond,
Due process requires reasonable notice and an gpportunity to meaningfully respond or
obj ect.® It is well established that raising an issue for the first time in a main brief, much
less a reply brief, is a violation of duc process.” This fact alone is sufficient for denial of
RESA’s Petition.

However, contrary to its claim, RESA did nof raise this issue for the first time in
its Reply Brief. At the Reply Brief pages cited lby RESA in its Petition, RESA advocated
for Small Business Customer eligibility in the Opt-In Program, not the Standard Offer
P.ru:)grarn.8

RESA next claims to have raised the issue in its Exception No. 8, which states as
follows: “The ALJ Erred in Recommending That Small Commercial Customers Should
Be Excluded from the Opt-In Auction and Customer Referral Programs (RD at 58).”

However, there is an obvious problem not only with the timing of RESA’s claim, but also

with the substance of its position.

¥ RESA Petition at 4, fn 7.

® Dee-Dee Cab, fnc. v. Pa. P.U.C., 817 A.2d 593, 598 (Pa. Cmwlth, 2003), appeal denied, 575 Pa. 698, 836
A2d 123 (2003) (“For matters éoming before an administrative agency, procedural due process, however,
requires that a party be afforded reasonable notice of the issues raised and the agency’s rulings on those
issues, so that the party has an opportunity to present any response or objection.”)

7 Enron Capital & Trade Resources Corp. v. The Peop/es Natural Gas Co., et al., Docket No. R-
00973928C0001, 1998 Pa. PUC LEXIS 199 {Aug. 24, 1998) (holding that raising new evidence in a brief is
a violation of due process}.

¥ See RESA Reply Brief at 30-32.



With respect to timing, PECO noted in its Reply Exceptions that RESA’s
Exception No. 8 contended for the first time in this proceeding that Small Business
Customers be eligible to participate in the Standard Offer Program and correctly argued
that such presentation of a new argument in Exceptions is entirely inappropriate.” On
these grounds alone, the Exception should have Been denied in the DSP II Order.

Moreover, despite PECQO’s apparent ability to decipher RESA’s use of the
undefined term “Customer Referral Programs” in RESA’s Exception No. 8, the OSBA
contends that there was no reason for the OSBA or any other party to even know that
RESA’s Exception No. 8 dealt with the Standard Offer Program. First, RESA’s
Exception No, 8 used the term “Customer Referral Programs” when, in fact, as the OSBA
(and possibly other parties) have just now learned from the Petition, RESA’s alleged
intention was to refer to the unmentioned Standard Offer Program. The OSBA
reasonably interpreted RESA’s Exception No. 8 to be advocating for Small Business
Customer eligibility in the Opt-In Program and the “New/Moving Cusiomer Referral
Program.” Since the OSBA had already stated in testimony and briefs that it had no
opposition to Small Business Customers being eligible for the New/Moving Customer
Referral Program, the OSBA did not reply to that pért of RESA’s Exception No. 8.

Second, RESA’s Exception No. 8 was to the Recommended Decision (“RD”) at
58, which had absolutely nothing to do with the Standard Offer Program. The RD at 58

recommends that Small Business Customers be excluded from the Opt-In Program, but

? PECO Reply Exceptions at 17, cifing, e.g., Pa. P.U.C. v. Columbia Gas of Pa., Inc., 245 PUR4th 1 (2005)
(“TOGA first raised its opposition...on Exception,.. As such, we will deny 10GA’s Exceptions on this
issue.”).

9 OSBA Statement No. | at 7; OSBA Main Briefat 17, -

b



rﬁakes no mention of the Standard Offer Program. In fact, the RD specifically discusses
customer eligibility for the Standard Offer Program at 69, noting that “The only party to
propose a change in customer eligibility [in the Standard Offer Program] is RESA, whose
proposal to permit CAP customers to participate is addressed, below.. ' The RD thus
correctly acknowledged that RESA had enly raised the issue of CAP customer eligibility
in the Standard Offer Program in testimony and briefs, nof Small Business Customer
eligibility.

In its Exception No, 8, RESA alleges that it recommended Small Business
Customer eligibility in both the Opt-In Program and the “customer referral programs.”
As explained above, that representation simply is not true. RESA submitted no testimony
to that effect with regard to “customer referral programs” (or the Standard Offer
Program) and did not advocate for it in briefs. It was untimely raised for the first time in
Exceptions, The OSBA can only assume that RESA is seeking to wedge this issue into
this proceeding out of time, after the Commission issued its August 12, 2012, Opinion
and Order in the FirstEnergy Companies default service proceeding (“FE DSP Order”™),
which, after proper notice and opportunity for parties to respond or object, included
Small Business Customers in all RME programs.’

Having failed to (i) raise the issue of Small Business Customer eligibility for the

Standard Offer Program 1n a timely fashion and (11) achieve Commission approval of its

"' DSP 1T Order at 69.
" RESA Exceptions at 23.
B Joint Petition of Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power

Company and West Penn Power Company For Approval of Their Default Service Programs, Docket Nos,
P-2012-2273650, er al,, (Opinion and Order entered August 12, 2012} at 103-104,



position in the DSP 1T Order, RESA is now attempting to attain Commission approval
through two alternative prayers for relief.

The first request for relief, reconsideration rnunc pro tunc of the DSP II Order,
should be denied. RESA had every opportunity to ﬁl'é a timely petition for
reconsideration and has no valid grounds for failing to do so. RESA claims that it has
only recently learned of what it characterizes as a “differing interpretation of the
Commission’s Order” among the parties with respect to the issue of Small Business
Customer eligibility in the Standard Offer Program. However, RESA’s recent self-
serving learning experience is irrelevant given that the plain language of both the RD and
DSP 11 Order is unambiguous on this issue.”* The DSP II Order, in Section D (Retail
Market Enhancements), subsection (3) (EGS Standard Offer Program), subpart (b}
(Customer Eligibility), provides i.n pertinent part:

As recommended in the IWPF Order, PECQO’s proposed Standard
Offer Program would target residential default service customers,
but would be open to shopping customers as well. CAP customers,
however, would be excluded..,The only Party to propose a change
in customer eligibility was RESA, which proposed that CAP

customers be permitted to participate, This issue is addressed
below. > '

The DSP 1I Order, like the RD, correctly acknowledged that RESA had not raised

the issue of Small Business Customer eligibility in the Standard Offer Program, only the

¥ RD at 69; DSP 11 Order at 109, Additionally, the OSBA signaled multiple times during these
proceedings prior to entry of the DSP IT Order that its position was that the onfy RME Program Small
Business Customers should possibly be included in was the New/Moving Customer Referral Program (as
initially proposed by PECQ). See OSBA Main Brief at 17, fh. 38, The OSBA consistently advocated
against Small Business Customer eligibility in the Opt-In Program (as recommended by RESA), The
testimony {and briefs) of the OSBA are silent with respect to Small Business Customer eligibility in the
Standard Offer Program, because it was never recommended by any party.

" DSP 1 Order at 109 (emphasis added).



eligibility of CAP customers. Thus, the Commission rightly made no determination on
that issue in the DSP 11 Order. |

Moreover, RESA’s request for a waiver pursuant to 52 Pa. Code §1.2(c) of the
requirement that petitions for reconsideration be filed within 15 days of the entry of a
Commission order is inappropriate under these circumstances. Section 1.2(c) permits the
Commission to waive a requirement at any stage of a proceeding, provided that “the
waiver does not adversely affect a substantive right of a party.”'® Granting RESA’s
request to waive the regulation and “recensider” an issue only arguably, at best, raised for
the first time in Exceptions would result in a denial of the due process owed to the other
parties in this proceeding. The OSBA and other interested parties should not be denied
due process when it was RESA that raised this issuc too late (if at all} in the proceeding.

RESA’s second request for relief is to treat the Petition as a petition for
amendment under 66 Pa. C.S. §703(g), to determine issues that RESA alleges appear to
have been overlooked or not addressed.!” Such a petition can be filed at any time during
the proceedings pursuant to 52 Pa. Code §5.572(d). However, the OSBA asserts that
RESA’s second request for relief should also be denied. Even if the Commission
somehow intended to address the issue of Small Business Customer eli gibility in the
Standard Offer Program, there is no record evidence o support the amendment proposed
by RESA.

RESA cites essentially three things it believes supports its contention that the
Commission intended to include Small Business Customers in the Standard Offer

Program: (1) the Commission’s decision to include Small Business Customers in the Opt-

'* 52 Pa. Code §1.2(c)

17 Petition at 8.



In Program; (2) the Commission’s decision in the FE DSP Order fo include Small
Business Customers in all RME Programs; and (3) a footnote in the DSP II Order stating
that RESA’s Exception No. 8 also argues that Small Bu:siness Customers be included in
the “Customer Referral Program™ and fhat such argument would be addressed elsewhere
in the DSP II Order."®

However, the plain language of the DSP II Order states that only Residential
customers are eligible for the Standard Offer Program. RESA’s views with respect to the
Commission’s extra-Order intentions are irrelevant. Whether the Commission somehow
intended, as RESA believes, to include Small Business Customers in the Standard Offer
Program, such a decision would violate Section 703(e) of the Public Utility Code because
there is no testimony on the record in support of it,” The testimony cited by RESA in its
Petition as alleged support of its propdsed amendment pertains only to Small Business
Customer eligibility for the Opt-In Program. Small Business Customer eligibility for the
Standard Offer Program was simply never a part of this record.

Considering that RESA (1) did not raise the issue in testimony, (2) raised it
ambiguously, at best, in Exceptions, and (3) failed to timely address the issue after entry
of the DSP II Order, in the interest of fairness to the other parties, as well as established

case law, the OSBA asserts that RESA’s Petition must be denied.

® DSP 11 Order at &3, fn, 15,

¥ 66 Pa. C.S. §703(e).



1. CONCLUSION

In view of the foregoing, the OSBA respectfully requests that the Commission

deny RESA’s Petition in its entirety.

Office of Small Business Advocate
300 North Second Street, Suite 1102
Harrisburg, PA 17101

Dated: December 27, 2012

Respectfully submitted,

’a ﬁ,@% / , 4

Elizai)égh Rose Triscari [ j@ V2N

Assistant Small Business A§vocat
Attorney ID No. 306921
For:

Steven C. Gray

Acting Small Business Advocate
Attorney 1D No. 77538
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Petition of PECO Energy Company for Docket No . P-2012-2283641

Approval of Its Default Service Program :

CERTIFICATE OF SERVICE

I certify that [ am serving two copies of the Answer, on behalf of the Office of Small
Business Advocate, by e-filing, e-mail, and/or first-class mail (unless otherwise noted) upon the

persons addressed below:

Hon. Dennis J. Buckley
Administrative Law Judge

Pa. Public Utility Commission
P.0O. Box 3265

Harrisburg, PA 17105

(717 787-1191

(717) 787-0481 (fax)
debuckley(@pa.gov

(E-mail and Hand Delivery)

Richard A. Kanaskie, Esquire

Carrie B. Wright, Esquire

Bureau of Investigation & Enforcement
Pa. Public Utility Commission

P. O. Box 3265

Harrisburg, PA 17105

(717) 787-1976

(717) 772-2677 (fax)

rkanaskie@pa gov

carwright@pa.gov

Divesh Gupta, Esquire
Constellation Energy

100 Constellation Way - #500C
Baltimore, MD 21202

(410) 470-3158

(443) 213-3556 (fax)
divesh.gupta@constellation.com

Stephen L. Huntoon, Esquire

NextFra Energy Resources, LLC

801 Pennsylvania Avenue, N.W. - #220
Washington, DC 20001

(202) 349-3348

shuntoon{@nexteraenergy.com

Anthony E. Gay, Esquire
Exelon Business Services Co.
2301 Market Street

P. 0. Box 8699

Philadelphia, PA 19101-8699

 (215) 841-4635

(215) 568- 3389 (fax)
anthony.gay@exeloncorp.com

Thomas P. Gadsden, Esquire
Kenneth M., Kulak, Esquire
Brooke E. Leach, Esquire
Morgan Lewis & Bockius, LLP
1701 Market Street
Philadelphia, PA 19103-2921
(215)963-5234

(215) 963-5001 (fax)
tgadsden(@morganlewis.com
kkulak@morganlewis.com

Tanya J, McCloskey, Esquire
Candis A. Tunilo, Esquire
Christy M. Appleby, Esquire
Aron I. Beatty, Esquire
Office of Consumer Advocate
555 Walnut Street - 5" floor
Harrisburg, PA 17101-1923
(717) 783-5048

(717) 783-7152 (fax)
tmecloskey@paoca.org
ctunilo@paoca.org
cappleby@paoca,org
abeatty(@paoca.org

{E-mail and Hand Delivery)




Charles E. Thomas III, Esquire
Thomas Long Niesen & Kennard
P. 0. Box 9500

Harrisburg, PA 17108-9500
(717) 255-7600

(717) 236-8278 (fax)
cet3@thomaslonglaw.com

Melanie J. Elatieh, Esquire
UGI Corporation

460 North Gulph Road
King of Prussia, PA 19406
(610) 992-3750

(610) 992-3258 (fax)
ElatiechM@ugicorp,com

Brian J. Knipe, Esquire

Buchanan Ingersoll & Rooney, PC
17 North Second Street - 15 Floor
Harrisburg, PA 17101-1503
(717)237-4280

(330) 384-3875 (fax)
brian.knipe@bipc.com

Jeffrey J. Norton, Esquire

Carl R. Shultz, Esquire

Eckert Seamang Cherin & Mellott, LLC
213 Market Street - 8" Floor

P. O, Box 1248

Harrisburg, PA 17101

(717) 237-6000

(717) 237-6019 (fax)
jnorton(@eckertseamans.com
cshultzi@eckertseamans.com

Thu B. Tran, Esquire

Robert W. Ballenger, Esquire
George D. Gould, Esquire
Community Legal Services, Inc.
1424 Chestnut Street
Philadelphia, PA 19102

(215) 981-3777

(215) 765-6481 (fax)
tiran(@clsphila.or
rballenger(@clsphila.org

ggould@clsphila.org

Todd S. Stewart, Esquire

Hawke McKeon & Sniscak, 1.IP
B, O, Box 1778

Harrisburg, PA 17105-1778
(717) 236-1300

(717) 236-4841 (fax)
tsstewart@hmslegal.com

Amy M. Klodowski, Esquire
FirstEnergy Solutions Corp.
800 Cabin Hill Drive
Greensburg, PA 15601

(724) 838-6765

(724) 830-7737 (fax)
aklodow(@firstenergycorp.com

Patrick M. Cicero, Esquire

Harry S. Geller, Esquire
Pennsylvania Utility Law Project
118 Locust Street

- Harrisburg, PA 17101

(717) 236-9486
(717) 233-4088 (fax)
pulp(@palegalaid.net

Daniel Clearfield, Esquire
Deanne M. O’Dell, Esquire
Edward Lanza, Esquire

Eckert Seamans Cherin & Mellott, LLC
213 Market Street - 8" Floor

P. O, Box 1248

Harrisburg, PA 17101

(717) 237-6000

(717) 237-6019 (fax)
dclearfield@eckertseamans.com
dodell@eckertsecamans.com
elanza@eckertseamans.com

Charis Mincavage, Esquire
Adeolu A. Bakare, Esquire
McNees Wallace & Nurick, LLC
P.O.Box 1166

Harrisburg, PA 17108-1166
(717) 232-8000

(717) 237-5300 (fax)
cmincavage@mwn.com

abakare(@mwn.com




Andrew S, Tubbs, Esquire

Post & Schell, PC

17 North Second Street - 12" Floor
Harrisburg, PA 17101-1601

(717) 612-6057

(717) 731-1985 (fax)
atubbs@postschell.com

Barbara R. Alexander
83 Wedgewood Drive
Winthrop, ME 04364
(207) 395-4143
barbalex(@ctel.net
(E-mail Only)

Thomas McCann Mullooly, Esquire
Trevor D. Stiles, Esquire

Foley & Lardner, LLLLP

777 East Wisconsin Avenue
Milwaukee, W1 53202

(414) 297-5566
tmullooly@foley.com

tstilest@foley.com

Scott H. DeBroff, Esquire

Alicia R. Duke, Esquire

Rhoads & Sinon, LLP

One South Market Square - 12" Floor
P. 0. Box 1146

Harrisburg, PA 17108-1146

(771) 237-6798

(717) 238-8623 (fax)
sdebroffi@rhoads-sinon.com
aduke(@rhoads-sinon.com

Melanie Santiago-Mosier

Washington Gas Energy Services, Inc.

13865 Sunrise Valley Drive - #200
Herndon, VA 20171

(703) 793-7565
mmosier(@wges.com

(E-mail Only)

Date: December 27, 2012

Jesse A, Dillon, Esquire
PPL Services Corporation
Two North Ninth Street
Allentown, PA 18106
(610) 774-5013

(610) 774-6726 (fax)
jadillon@pplweb.com

Richard Hahn

LaCapra Associates, Inc.

One Washington Mall - 9" Floor
Boston, MA 02108

(617) 778-2467
thahn(@lacapra.com

(E-mail Only)

Tori L. Giesler, Esquire
FirstEnergy Service Company
2800 Pottsville Pike

P. O. Box 16001

Reading, PA 19612-6001
(610)921-6658

(610) 939-8655 (fax)
tgiesler(@firstenergycorp.com

Telemac N. Chryssikos, Esquire
Washington Gas Energy Services, Inc.
101 Constitution Avenue, N.W. - #319
Washington, DC 20080

(202) 624-6116

tchryssikos@washgas.com
(E-mail Only)
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