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JUDGE CORBETT: We w i l l open t h e r e c o r d a t t h i s 

2 t ime. 

3 T h i s i s the t i m e and p l a c e s c h e d u l e d f o r 

4 h e a r i n g s on t h e case of t h e P e n n s y l v a n i a P u b l i c 

5 U t i l i t y Commission v e r s u s Duquesne L i g h t Company. 

6 T h i s case was do c k e t e d w i t h t h e Commission a t 

7 Number R-00974104. 

I am A d m i n i s t r a t i v e Law Judge John Corbe11, and 

9 I have been a s s i g n e d t o hear t h i s case and t o re n d e r 

10 a recommended d e c i s i o n t o t h e Commission. 

11 I w i l l b r i e f l y r e a d t h r o u g h t h e appearance 

12 sh e e t . 

13 I f I don't c a l l y our name, t h e n l e t me know 

14 a f t e r I c a l l t h e l i s t , and we w i l l add you t o the 

15 l i s t . 

16 Rodney Aker s , f o r t h e C i t y o f P i t t s b u r g h ? 

17 MR. AKERS: Pr e s e n t , Your Honor. 

IS JUDGE CORBETT: Bruce Americus, f o r t h e C i t y o f 

19 P i t t s b u r g h ? 

2 0 MR. AMERICUS: Pr e s e n t . 

21 JUDGE CORBETT: David Hughes, r e p r e s e n t i n g 

22 h i m s e l f ? 

23 MR. HUGHES: Here. 

24 JUDGE CORBETT: Kandace M e l i l l o and Wayne S c o t t 

2 5 f o r t h e Commission's O f f i c e of T r i a l S t a f f ? 
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1 MS. MELILLO: P r e s e n t , Y o u r Honor. 

2 JUDGE CORBETT: Todd S t e w a r t f o r M i d - A t l a n t i c 

3 Power S u p p l y A s s o c i a t i o n ? 

4 MR. STEWART: P r e s e n t , Y o u r Honor. 

5 JUDGE CORBETT: Samuel B r a v e r f o r t h e C i t y o f 

6 P i t t s b u r g h . 

7 (No r e s p o n s e . ) 

8 JUDGE CORBETT: James D o u g h e r t y and 

9 MR. DOUGHERTY: Pamela P o l a c e k , Y o u r Honor. 

10 Good m o r n i n g . 

11 JUDGE CORBETT: Good m o r n i n g . Thank y o u f o r 

12 t h e h e l p on t h e name. I c o u l d n ' t r e a d i t . Thank 

13 y o u . 

14 K e n n e t h Wiseman and R o b e r t L a m k i n f o r H o s p i t a l 

15 S h a r e d S e r v i c e s and A d m i n i s t r a t i v e R e s o u r c e s , I n c ? 

16 MR. WISEMAN: Here, Your Honor. 

17 JUDGE CORBETT: S c o t t R u b i n , f o r t h e IBEW? 

18 MR. RUBIN: Good m o r n i n g , Y o u r Honor. 

19 JUDGE CORBETT: Good m o r n i n g . 

20 M a r i s a S i f o n t e s and Edmund B e r g e r , f o r t h e 

21 O f f i c e o f Consumer A d v o c a t e ? 

22 MR. BERGER: Good m o r n i n g , Y o u r Honor. 

2 3 JUDGE CORBETT: Good m o r n i n g . 

24 A n g e l a J o n e s , f o r t h e O f f i c e o f S m a l l B u s i n e s s 

25 A d v o c a t e ? 
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1 MS. JONES: P r e s e n t , Y o u r Honor. 

2 JUDGE CORBETT: Dan C l e a r f i e l d , f o r ENRON. 

3 MR. CLEARFIELD: I am h e r e , Y o u r Honor. 

4 JUDGE CORBETT: L a r r y C r a y n e , f o r Duquesne 

5 L i g h t . 

6 MR. CRAYNE: Here, Y o u r Honor. 

7 JUDGE CORBETT: Ken Z i e l o n i s f o r t h e 

8 P e n n s y l v a n i a R e t a i l e r s A s s o c i a t i o n ? 

9 MR. ZIELONIS: H e r e , Y o u r Honor. 

10 JUDGE CORBETT: J o h n Moot, f o r Duquesne L i g h t 

11 Company? 

12 MR. MOOT: Here, Y o u r Honor. 

13 JUDGE CORBETT: A l a n B a r a k , f o r t h e 

14 E n v i r o n m e n t a l i s t s . 

15 (No r e s p o n s e . ) 

16 JUDGE CORBETT: V i c t o r -- I'm s o r r y . I c a n ' t 

17 r e a d t h e l a s t name. 

18 MR. CONTRACT: C o n t r a c t . P r e s e n t , Y o u r Honor 

19 JUDGE CORBETT: Okay. F o r Duquesne L i g h t 

20 Company. 

21 Anyone e l s e t h a t I have n o t r e a d o r c a l l e d ? 

22 Okay. 

23 MS. MELILLO: T h a t ' s A l a n B a r a k who j u s t 

24 e n t e r e d . 

2 5 JUDGE CORBETT: Okay. Thank y o u . J u s t a 
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1 c o u p l e o f housekeeping m a t t e r s b e f o r e we b e g i n t h i s 

2 morning. 

3 F i r s t o f a l l , we w i l l t a k e a mid-morning 

4 r e c e s s , as w e l l as a luncheon r e c e s s . The luncheon 

5 rec e s s w i l l be about 12:30, or whenever t h e r e i s a 

6 c o n v e n i e n t break i n the t e s t i m o n y . 

7 I t w i l l be f o r one hour. 

8 One i t e m t h a t I need t o s t r a i g h t e n o ut w i t h t h e 

9 p a r t i e s would be t h e t r a n s c r i p t t u r n - a r o u n d , how 

10 q u i c k l y t h e p a r t i e s need t h e t r a n s c r i p t f r o m each 

11 day's h e a r i n g . 

12 I t a l k e d t o Mr. Moot I b e l i e v e l a s t week, and I 

13 b e l i e v e , Mr. Moot, we l e f t i t t h a t you do not need a 

14 one day t u r n around -- i s t h a t r i g h t -- o r you did ? 

15 MR. MOOT: No. We d i d , and someone c o n f i r m e d 

16 t h a t f r o m t h e r e p o r t i n g s e r v i c e . 

17 JUDGE CORBETT: Okay. Very good. I s t h e r e 

18 anyone e l s e t h a t needs one-day t u r n around on the 

19 t r a n s c r i p t ? 

2 0 Okay. I would ask you t o t u r n o f f a l l beepers 

21 and c e l l phones, so t h a t we don't i n t e r r u p t t h e f l o w 

2 2 o f t h e t e s t imony. 

23 You can b r i n g c o f f e e and soda pop i n t h e room, 

24 i f you wi s h , so l o n g as i t doesn't become a problem. 

25 I would ask you t h a t a t t h e end o f each day, though, 
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1 t o p l e a s e p i c k i t up and t a k e i t w i t h you o r somehow 

2 d i s p o s e o f i t . 

3 There i s v e r y l i t t l e -- t h e r e has been v e r y 

4 l i t t l e p r o p r i e t a r y i n f o r m a t i o n i n v o l v e d i n t h e 

5 p r e p a r e d t e s t i m o n y , as I remember, and when we get t o 

6 t h e p o i n t i n t h e t e s t i m o n y o r t h e c r o s s e x a m i n a t i o n 

7 where p r o p r i e t a r y i n f o r m a t i o n w i l l be b r o u g h t o u t , I 

8 would ask t h e a t t o r n e y a s k i n g t h e q u e s t i o n s t o f i r s t 

9 o f a l l t r y t o b a t c h t h e i r quest i o n s so t h a t a l l 

10 p r o p r i e t a r y i n f o r m a t i o n i s r e q u e s t e d a t t h e same 

11 t ime. 

12 I w i l l t h e n ask p a r t i e s who are n o t p a r t i e s t o 

13 the p r o p r i e t a r y o r d e r t o l e a v e t h e h e a r i n g room. 

14 I w i l l ask counsel f o r Duquesne L i g h t t o 

15 c o n f i r m t h a t t h e p a r t i e s , t h a t t h e r e m a i n i n g p a r t i e s 

16 i n t h e room are p a r t i e s t o t h e p r o p r i e t a r y o r d e r , and 

17 t h e n we w i l l hear t e s t imony c o n c e r n i n g p r o p r i e t a r y 

18 i n f o r m a t i o n . 

19 That p a r t o f t h e t r a n s c r i p t d e a l i n g w i t h 

2 0 p r o p r i e t y i n f o r m a t i o n w i l l t h e n be under s e a l , so I 

21 would ask you, f o r the l e a s t amount o f d i s r u p t i o n i n 

22 t h e h e a r i n g p r o c e s s , t o t r y t o b a t c h y o u r q u e s t i o n s 

2 3 so t h a t p r o p r i e t a r y i n f o r m a t i o n i s h a n d l e d a l l a t one 

24 t i m e . 

25 I am h o p i n g t h a t most or a l l o f you have 
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1 r e c e i v e d t h e l a s t p r e h e a r i n g o r d e r t h a t I sent out 

2 l a s t week. I n t h a t p r o p r i e t a r y o r d e r , I asked you t o 

3 b e g i n t h i n k i n g about b r i e f s . One i t e m t h a t I 

4 n e g l e c t e d t o put i n t h a t p r e h e a r i n g o r d e r was 

5 i n f o r m a t i o n t h a t we asked you t o c o n s i d e r i n t h e 

6 second p r e h e a r i n g o r d e r , and t h a t concerns t h e fo r m a t 

7 f o r t a b l e s and schedules t o be a t t a c h e d t o your 

8 b r i e f s . 

9 The t a b l e s and schedules f o r m a t t h a t was 

10 a t t a c h e d t o t h e second p r e h e a r i n g o r d e r i s mandatory. 

11 I f you have any c l a i m d e a l i n g w i t h any o f t h e 

12 i n f o r m a t i o n on those t a b l e s and schedules t h a t i s not 

13 p r e s e n t e d i n t h a t t a b l e and schedule f o r m a t , i t w i l l 

14 n o t be c o n s i d e r e d when we read your b r i e f s . 

15 We need t h e i n f o r m a t i o n i n t h e t a b l e and 

16 f o r m a t , t h e t a b l e and schedule f o r m a t t h a t was 

17 p r e s e n t e d w i t h t h e second p r e h e a r i n g o r d e r , so I 

18 would ask you t o l o o k a t t h a t c a r e f u l l y , and a l s o , I 

19 would ask t h e c o o r d i n a t o r s t o b e g i n t h i n k i n g about a 

20 common b r i e f o u t l i n e . 

2 1 11 i s not t o o e a r l y i n t h e proce s s t o 

22 b e g i n t h a t , t o b e g i n t h a t p r o c e d u r e , and I w i l l have 

23 more t o t a l k about t h i s upon c o n c l u s i o n o f t h e 

2 4 h e a r i n g s , b u t s i n c e we have most o f t h e p a r t i e s here, 

2 5 I t bought i t would be worthwhi1e t o b r i n g i t up t h i s 
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1 morning. 

2 MR. MOOT: Your Honor? 

3 JUDGE CORBETT: Yes? 

4 MR. MOOT: I f I may, on t h e common b r i e f 

5 o u t l i n e , we had i n d i c a t e d t o a t l e a s t one p a r t y t h a t 

6 we would be w i l l i n g t o t a k e t h e l e a d i n a t l e a s t 

7 d r a f t i n g a s t r a w man o u t l i n e and c i r c u l a t i n g i t t o 

8 t h e p a r t i e s f o r comment, and i t was my a n t i c i p a t i o n 

9 t h a t we would do t h a t d u r i n g t h e br e a k between t h e 

10 two weeks o f h e a r i n g s , and perhaps even by t h e f i r s t 

11 day o f the second week, we c o u l d have an agreement, 

12 and we c o u l d have a d r a f t o u t 1 i n e f o r you, and i f 

13 n o t , we c o u l d go back and f o r t h d u r i n g t h a t week and 

14 f i x i t up, so t h a t you would have something i n hand 

15 a t l a t e s t a t t h e end o f t h a t week, i t would be t h e 

16 hope. 

17 JUDGE CORBETT: Okay. W e l l , t h a n k you v e r y 

18 much. 

19 A l l r i g h t . Those are most o f t h e ite m s t h a t I 

20 wished t o cover w i t h you t h i s morning b e f o r e we 

21 began. 

22 Are t h e r e any o t h e r p r e l i m i n a r y m a t t e r s t h a t 

23 need t o be addressed? 

24 Yes, Miss M e l i l l o : 

25 MS. MELILLO: Your Honor, t h e O f f i c e o f T r i a l 
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1 S t a f f had d i s c u s s i o n s w i t h t h e company a b o u t h a v i n g 

2 t h e t e s t i m o n y o f t h e r a t e o f r e t u r n w i t n e s s e s e n t e r e d 

3 by s t i p u l a t i o n . 

4 Those t w o w i t n e s s e s w o u l d be t h e company's 

5 w i t n e s s , Dr. M a l c o l m , and o u r w i t n e s s , Mr. V a n J e s k i e . 

6 I w o u l d l i k e t o s i m p l y s t a t e a t t h i s t i m e , i f 

7 anyone h e r e i n t e n d s t o c r o s s e x a m i n e Mr. V a n J e s k i e , 

8 p l e a s e l e t me know, b e c a u s e o t h e r w i s e , we w o u l d n o t 

9 i n t e n d t o b r i n g h i m t h e f i r s t week and w o u l d a s k t h a t 

10 h i s t e s t i m o n y a l s o be moved i n by s t i p u l a t i o n . 

11 JUDGE CORBETT: Okay. V e r y g o o d . 

12 Yes, Mr. Z i e l o n i s ? 

13 MR. ZIELONIS: Your Honor, I d o n ' t know i f Mr. 

14 M i l l s , who f o r m e r l y r e p r e s e n t e d t h e P e n n s y l v a n i a 

15 R e t a i l e r s , s i g n e d t h e p r o t e c t i v e o r d e r , b u t I am 

16 w i l l i n g t o do t h a t . 

17 I have n o t s i g n e d i t p e r s o n a l l y a t t h i s t i m e , 

18 b u t I am w i l l i n g t o commit t o t h a t t o d a y i n t h e 

19 h e a r i n g room and t h e n s i g n i t a t a l a t e r d a t e . 

20 JUDGE CORBETT: A l l r i g h t . W e l l , maybe y o u c a n 

21 t a k e t h a t up w i t h c o u n s e l f o r Duquesne L i g h t d u r i n g a 

22 r e c e s s o r d u r i n g t h e l u n c h b r e a k . 

23 Yes? 

24 MS. JONES: Good m o r n i n g , Y o u r Honor. 

25 JUDGE CORBETT: Good m o r n i n g . 
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1 MS. JONES: Angela Jones f o r OSBA. I , t o o , do 

2 not know i f Miss Moury s i g n e d t h e p r o t e c t i v e o r d e r . 

3 I have not s i g n e d i t and am w i l 1 i n g t o s i g n i t 

4 f o r OSBA. 

5 A l s o , c o n t r a r y t o the score b o a r d schedule f o r 

6 t he w i t n e s s e s , i t i s n o t e d t h a t OSBA i s g o i n g t o 

7 c r o s s examine C l a y t o n . 

We w i l l n o t be d o i n g t h a t t o d a y . Consequently, 

9 we are g i v i n g up our seat as a s t a t u t o r y p a r t y a t t h e 

10 t a b l e and have o f f e r e d i t t o o a n o t h e r p a r t y . 

11 JUDGE CORBETT: Okay. Very good. Thank you. 

12 Yes. 

13 MR. BARAK: Your Honor, A l a n Barak, f o r t h e 

14 E n v i r o n m e n t a l i s t s . 

15 I wasn't here I was down t h e h a l l i n t h e o t h e r 

16 case. I asked Mr. Hughes t o keep me i n f o r m e d as f o r 

17 my presence here, and I w i l l be spending most of my 

18 t i m e down a t t h e o t h e r h e a r i n g . 

19 JUDGE CORBETT: Okay. Anyone e l s e ? Any o t h e r 

20 p r e l i m i n a r y m a t t e r s t h a t need t o be addressed? 

21 (No response.) 

22 JUDGE CORBETT: Okay. W e l l , t h e n , l e t ' s g et 

23 s t a r t e d . 

24 Mr. Moot, do you want t o c a l l t h e f i r s t 

25 w i t n e s s ? 
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MR. MOOT: The f i r s t w i t n e s s i s Davi d M a r s h a l l 

2 JUDGE CORBETT: A l l r i g h t , s i r . Would you 

3 r a i s e your r i g h t hand and be sworn, p l e a s e ? 

4 DAVID MARSHALL, c a l l e d as a w i t n e s s , h a v i n g 

5 been d u l y sworn, t e s t i f i e d as f o l l o w s : 

6 JUDGE CORBETT: A l l r i g h t . Would you -- v e r y 

7 good. Would you b e g i n by g i v i n g us yo u r f u l l name, 

8 and s p e l l y o u r l a s t name f o r t h e c o u r t r e p o r t e r , 

9 please? 

10 THE WITNESS: David D. M a r s h a l l , 

11 M-a-r-s-h-a-1-1. 

12 JUDGE CORBETT: A l l r i g h t . Mr. Moot? 

13 DIRECT EXAMINATION 

14 BY MR. MOOT: 

15 Q Good morning, Mr. M a r s h a l l . 

16 A Good morning. 

17 Q D i d you p r e v i o u s l y submit d i r e c t and 

18 r e b u t t a l t e s t i m o n y i n t h i s case? 

19 A Yes. 

20 MR. MOOT: I would l i k e a t t h i s t i m e t o submit 

21 t o t h e c o u r t r e p o r t e r two co p i e s o f Mr. M a r s h a l l ' s 

22 d i r e c t and r e b u t t a l t e s t i m o n y and e x h i b i t s . 

23 JUDGE CORBETT: Okay. They are marked as 

2 4 Duquesne Statement No. 1, and what i s t h e r e b u t t a l 

2 5 marked as? 
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1 MR. MOOT: The r e b u t t a l i s marked as Statement 

2 No. 1-R, and the e x h i b i t t h e r e t o i s DDM 1. 

3 (Thereupon, Duquesne Statement 1 and 

4 E x h i b i t DDM 1 were marked f o r i d e n t i f i c a t i o n . ) 

5 MR. MOOT: Your Honor, I d i d n ' t see i t i n your 

6 p r e h e a r i n g o r d e r s , b u t i n o t h e r cases, j u d g e s have 

7 asked f o r i t , and we have p r e p a r e d an i n d e x o f our 

8 t e s t imony e x h i b i t s , w i t h t h e number a p p e a r i n g i n the 

9 l e f t - h a n d m a rgin, and a b r i e f d e s c r i p t i o n a p p e a r i n g 

10 i n t h e m i d d l e , and two boxes a t t h e r i g h t f o r someone 

11 t o make a n o t a t i o n o f when i t was i d e n t i f i e d and 

12 a d m i t t e d . 

13 I f t h a t would h e l p you f o l l o w a l o n g , we would 

14 be happy t o p r o v i d e t h a t t o you, t h e r e p o r t e r , and 

15 t h e o t h e r p a r t i e s . 

16 JUDGE CORBETT: Sure. That w i l l be f i n e . 

17 MR. MOOT: Not knowing whether t h i s would be 

18 h e l p f u l , and t h e f a c t t h a t we have a l o t o f pe o p l e , I 

19 don't have enough c o p i e s y e t , b u t we c o u l d commit t o 

2 0 g e t t i n g them c o p i e d and c i r c u l a t e d a t t h e l u n c h break 

21 f o r everyone e l s e . 

22 JUDGE CORBETT: That would be f i n e . I f you 

2 3 c o u l d hand them o u t , t h a t would be a p p r e c i a t e d . 

24 Thank you. 

2 5 BY MR. MOOT: 
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1 Q Mr. M a r s h a l l , were t h e answers g i v e n i n your 

2 d i r e c t and r e b u t t a l t e s t i m o n y t r u e and c o r r e c t , t o 

3 the b e s t o f your knowledge, i n f o r m a t i o n , and b e l i e f ? 

4 A Yes. 

5 Q Mr. M a r s h a l l , do you have any r e j o i n d e r 

6 t e s t i m o n y ? 

7 A Yes. 

8 MR. MOOT: Your Honor, a t t h i s t i m e , I would 

9 l i k e t o o f f e r t o c i r c u l a t e t o t h e p a r t i e s a b r i e f 

10 p i e c e o f r e j o i n d e r t e s t i m o n y p r e p a r e d by Mr. 

11 M a r s h a l l . 

12 I t i s o n l y two pages l o n g . 

13 One o f the p a r t i e s i n t h i s case r e q u e s t e d t h a t 

14 i f we were t o do any b r i e f o r a l r e j o i n d e r -- o r 

15 s t r i k e t h a t -- i f we were t o do any b r i e f r e j o i n d e r , 

16 t h a t i t be s u b m i t t e d i n w r i t t e n f a s h i o n , i f p o s s i b l e , 

17 and we s a i d we would t r y t o accommodate t h a t w i s h . 

18 We have done so w i t h Mr. M a r s h a l l , and i f i t ' s 

19 not o b j e c t i o n a b l e t o Your Honor and t h e o t h e r 

20 p a r t i e s , we would a t t h i s t i m e c i r c u l a t e c o p i e s o f 

21 t h i s and g i v e t he p a r t i e s as much t i m e as t h e y would 

22 l i k e t o t a k e a l o o k a t i t and come back and pr e p a r e 

23 f o r c r o s s e x a m i n a t i o n on t h a t t e s t i m o n y . 

24 JUDGE CORBETT: Okay. Would you care t o go 

2 5 ahead and do t h a t ? 
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1 MR. MOOT: I am now handing t o t h e c o u r t 

2 r e p o r t e r two co p i e s of t e s t i m o n y t h a t i s marked 

3 " R e j o i n d e r Testimony o f David M a r s h a l l " --

4 JUDGE CORBETT: Thank you. 

5 MR. MOOT: - - one copy t o t h e Judge, a copy t o 

6 th e w i t n e s s , and I am c i r c u l a t i n g c o p i e s f o r t h e 

7 p a r t i e s . 

8 JUDGE CORBETT: A l l r i g h t . T h i s document w i l l 

9 be marked and i d e n t i f i e d as Duquesne Statement No. 1 

10 - Rej o i n d e r . 

11 {Thereupon, Duquesne Statement No. 1 -

12 R e j o i n d e r was marked f o r i d e n t i f i c a t i o n . ) 

13 MR. MOOT: I would note f o r t h e r e c o r d t h a t 

14 t h i s s t a t e m e n t does not appear on t h e i n d e x l i s t t h a t 

15 we j u s t g i v e you. 

16 The in d e x l i s t was p r e p a r e d b e f o r e t h e 

17 r e j o i n d e r . 

18 BY MR. MOOT: 

19 Q Okay. Mr. M a r s h a l l , do you r e c o g n i z e t h e 

20 r e j o i n d e r t e s t i m o n y p r e s e n t e d t o you? 

21 A Yes. 

22 Q Are t h e s t a t e m e n t s i n t h a t t e s t i m o n y t r u e 

2 3 and c o r r e c t , t o t h e b e s t o f your knowledge, 

2 4 i n f o r m a t i o n and b e l i e f ? 

25 A Yes. 

HOLBERT ASSOCIATES 
(717) 540-9669 



19 

1 MR. MOOT: Your Honor, one h o u s e k e e p i n g m a t t e r . 

2 Would y o u p r e f e r t h a t c o u n s e l move i n t o e v i d e n c e t h e 

3 t e s t i m o n y and e x h i b i t s o f t h e w i t n e s s p r i o r t o c r o s s 

4 e x a m i n a t i o n , o r w o u l d y o u p r e f e r t h a t t h a t i s h e l d 

5 u n t i l t h e c l o s e o f c r o s s ? 

6 JUDGE CORBETT: Why d o n ' t we do i t a t t h i s 

7 p o i n t , s u b j e c t t o p r o p e r m o t i o n s --

8 MR. MOOT: Okay. 

9 JUDGE CORBETT: - - a nd any mot i o n s t o s t r i k e . 

10 MR. MOOT: I w o u l d h e r e b y move i n t o e v i d e n c e 

11 t h e d i r e c t , r e b u t t a l and r e j o i n d e r t e s t i m o n y and 

12 e x h i b i t s o f Mr. M a r s h a l l . 

13 JUDGE CORBETT: Okay. 

14 MR. CLEARFIELD: Y o u r Honor, Dan C l e a r f i e l d . I 

15 w o u l d o b j e c t t o m o v i n g i n a t t h i s t i me t h e r e j o i n d e r . 

16 We h a v e n 1 1 had an o p p o r t u n i t y t o r e v i e w i t as 

17 t o w h e t h e r i t i s p r o p e r r e j o i n d e r , w h e t h e r i t i s 

18 a p p r o p r i a t e t o make a m o t i o n w i t h r e s p e c t t o t h a t 

19 t e s t i m o n y . 

20 MR. MOOT: I t h i n k , as t h e Judge s t a t e d , a l l 

21 m o t i o n s t o a d m i t t h e t e s t i m o n y w i l l be s u b j e c t t o a 

2 2 l a t e r m o t i o n t h r o u g h c r o s s e x a m i n a t i o n o r o t h e r w i s e , 

2 3 and i f t h e r e i s an o b j e c t i o n t o i t , we c a n d e a l w i t h 

24 i t a t t h a t t i m e . 

25 JUDGE CORBETT: I t h i n k t h a t i s how we w i l l 
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1 handle i t , Mr. C l e a r f i e l d . 

2 A n y t h i n g e l s e ? 

3 (No response.) 

4 JUDGE CORBETT: Okay. B a s i c a l l y , I am g o i n g t o 

5 f o l l o w t h e g r i d f o r c r o s s e x a m i n a t i o n p r e p a r e d , 

6 c o o r d i n a t e d by the O f f i c e o f Consumer Advocate, and I 

7 no t e t h a t t h e O f f i c e o f T r i a l S t a f f does n o t have any 

8 c r o s s examinat i o n f o r t h i s w i t n e s s . 

9 The f i r s t p a r t y t h a t has c r o s s e x a m i n a t i o n i s 

10 t he O f f i c e o f Consumer Advocate. 

11 JUDGE CORBETT: I'm s o r r y . 

12 MS. MELILLO: I r e q u e s t e d , f r o m t h e O f f i c e o f 

13 Consumer Advocate, i f I c o u l d ask a c o u p l e o f 

14 q u e s t i o n s ? A cou p l e o f q u e s t i o n s s u r f a c e d over t h e 

15 weekend t h a t were p r e p a r e d on Thursday o r F r i d a y , we 

16 have agreed --

17 JUDGE CORBETT: Okay. 

18 MS. MELILLO: -- i f I c o u l d t a k e a moment t o 

19 r e v i e w t h e r e j o i n d e r ? 

20 JUDGE CORBETT: A l l r i g h t . 

21 MR. MOOT: Your Honor, I t h i n k i t would 

22 p r o b a b l y be most h e l p f u l i f we t o o k a s h o r t break, 

23 maybe f i f t e e n m i n u t e s , t o a l l o w t h e p a r t i e s t o r e v i e w 

24 t h i s , i f t h e y need t o d i s c u s s i t among themselves t o 

2 5 make any ad j ustment s i n c r o s s examinat i o n . 
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1 I f i t i s l e s s t i m e , t h a t ' s g r e a t , b u t I 

2 t h i n k i t w o u l d o n l y be f a i r . 

3 JUDGE CORBETT: Okay. T h a t seems t o be 

4 c o n s e n s u s i n t h e room. 

5 A l l r i g h t . W e l l , t h e n , l e t ' s t a k e a s h o r t 

6 b r e a k . L e t ' s make i t l e t ' s make i t f i f t e e n 

m i n u t e s . Okay. Thank y o u . 

(Recess t a k e n . ) 

JUDGE CORBETT: We a r e b a c k on t h e r e c o r d 

10 M i s s M e l i l l o ? 

11 MS. MELILLO: Thank y o u , Y o u r Honor. 

12 CROSS EXAMINATION 

13 BY MS. MELILLO: 

14 Q Good m o r n i n g , Mr. M a r s h a l l . 

15 A Good m o r n i n g . 

16 Q I j u s t have a v e r y few que s t i o n s f o r y o u 

17 t h i s m o r n i n g . 

18 I f I c o u l d r e f e r y o u t o y o u r Duquesne 

19 S t a t e m e n t No. 1 

20 A Yes. 

21 Q -- a t t h e b o t t o m o f Page 18, y o u r e s p o n d t o 

2 2 a q u e s t i o n w h i c h s a y s , " P l e a s e d e s c r i b e Duquesne's 

23 p a s t m i t i g a t i o n e f f o r t s . " 

24 Do y o u see t h a t r e f e r e n c e ? 

25 A Yes. 
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1 Q And p a r t o f y o u r r e s p o n s e m e n t i o n s t h e 

2 p l a c e m e n t i n t o c o l d r e s e r v e o f t h e P h i 1 l i p s Power 

3 S t a t i o n and a p o r t i o n o f B r u n o t I s l a n d . 

4 Do y o u see t h a t ? 

5 A Yes. 

6 Q A l l r i g h t . So Duquesne i s r e f e r e n c i n g t h e 

7 p l a c e m e n t i n t o c o l d r e s e r v e s o f t h e s e u n i t s as p a r t 

8 o f t h e i r i n d i c a t i o n o f p a s t m i t i g a t i o n --

9 A Yes. 

10 Q - - o f Duquesne? I s t h a t c o r r e c t ? 

11 A Yes. 

12 Q A l l r i g h t . Now, y o u m e n t i o n a l s o t h e 

13 company t a k i n g i m m e d i a t e s t e p s t o d e a l w i t h t h e l o s s 

14 o f 700 m e g a w a t t s o f l o a d . 

15 T h a t 700 m e g a w a t t l o s s , t h a t was as a r e s u l t 

16 o f t h e d e c l i n e i n t h e s t e e l i n d u s t r y i n t h e e a r l y 

17 1980s? 

18 A Yes. 

19 Q Was t h e r e m o v a l o f a p o r t i o n o f B r u n o t 

2 0 I s l a n d and t h e P h i l 1 i p s Power S t a t i o n f r o m r a t e base 

21 and t h e p l a c e m e n t i n t o c o l d r e s e r v e o f t h o s e u n i t s a 

2 2 r e s p o n s e t o an e x c e s s c a p a c i t y i s s u e w h i c h o c c u r r e d 

23 a t t h a t t i m e , due t o t h e 7 0 0 m e g a w a t t l o s s o f l o a d i n 

2 4 t h e P i t t s b u r g h a r e a ? 

2 5 A l t was r e a l l y r e l a t e d t o j u s t an e c o n o m i c 
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1 f a c t , t h a t t h e p l a n t s were not economic t o o p e r a t e , 

2 and t h a t o ur company and our customers c o u l d save 

3 money by s h u t t i n g i t down. 

4 Q Y o u a r e s a y i n g t h a t a f a c t o r was n o t an 

5 excess c a p a c i t y o f i t , t h a t Duquesne had t o o much 

6 c a p a c i t y a t t h a t t i m e , due t o t h e l o s s o f load? 

7 A No. I am j u s t c h a r a c t e r i z i n g i t t h a t i t was 

8 r e a l l y t h e core economics t h a t l e d t o t h e p l a n t b e i n g 

9 shut down. 

10 C l e a r l y t h e economi c excess c a p a c i t y 

11 s i t u a t i o n o f the company was one o f t h e f a c t o r s , and 

12 t h e c a p a c i t y f a c t o r on t h e p l a n t a t t h e t i m e , my 

13 r e c o l l e c t i o n i s t h a t i t had dropped t o maybe f i f t e e n 

14 t o l e s s t h a n t w e n t y p e r c e n t , and i t j u s t wasn't 

15 economic f o r us t o keep t h a t p l a n t open, and so t h a t 

16 i s why t h e p l a n t was shut down. 

17 Q Now, when you say the p l a n t was shut down, 

18 you mean Phi 1 1 i p s and the p o r t i o n o f Bruno t I s l a n d 

19 t h a t was shut down? 

20 A Yes. 

21 MS. MELILLO: That's a l l I had. Thank you. 

22 JUDGE CORBETT: Okay. Mr. Berger, w i l l you be 

23 c r o s s examining? 

24 MR. BERGER: Yes, I w i l l , Your Honor. 

2 5 CROSS EXAMINATION 
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1 BY MR. BERGER: 

2 Q Okay. Good morning, Mr. M a r s h a l l . 

3 A Good morning. 

4 Q Mr. M a r s h a l l , f i r s t , w i t h r e s p e c t t o your 

5 r e j o i n d e r and the r e b u t t a l t e s t i m o n y , you d i s c u s s i n 

6 t h e r e t h e d i v e s t i t u r e o f t h e company's g e n e r a t i n g 

7 s t a t i o n s i n response t o some o f t h e p r o p o s a l s o f 

8 Consumer Advocate w i t n e s s e s , Mr. Kahal. Do you 

9 r e c a l l t h a t ? 

10 A Yes. We r e f e r t o i t as an a u c t i o n o f t h e 

11 company's a s s e t s . 

12 Q Now, do I u n d e r s t a n d t h a t t h e company --

13 t h a t t h a t p r o p o s a l , as a p o s s i b i l i t y , would a p p l y 

14 whether or not t h e company merged w i t h APS o r not? 

15 A No, no. D e f i n i t e l y n o t . T h i s t e s t i m o n y i s 

16 f o r a s t a n d - a l o n e case. 

17 You w i l l n o te i n t h e t e s t i m o n y t h a t was 

18 f i l e d i n our combined case t h a t t h a t i s n o t t h e same 

19 p r o p o s a l . 

2 0 Q Do you i n d i c a t e anywhere i n yo u r r e b u t t a l or 

21 your r e j o i n d e r t h a t t h a t p r o p o s a l does not a p p l y i n 

22 t h e c o n t e x t o f t h e merger? 

23 A W e l l , t h i s t e s t i m o n y i s based on what our 

24 p o s i t i o n i s on a s t a n d - a l o n e b a s i s . 

25 The t e s t i m o n y i n t h e combined case i s t h e 
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1 t e s t i m o n y t h a t says what our p r o p o s a l i s i n t h e 

2 combined case. 

3 Q So i f t he merger went t h r o u g h , t h e company 

4 would b a s i c a l l y w i t h d r a w i t s p r o p o s a l f o r t h e 

5 p o s s i b l e d i v e s t i t u r e ? 

6 I s t h a t c o r r e c t ? 

7 A A g a i n , I t h i n k t h e t e s t imony t h a t we p r o v i d e 

8 i n t h e combined case we ought t o do i n t h e combined 

9 case. 

10 I would be g l a d t o respond t o i t i n t h e 

11 combined case. 

12 The t e s t i m o n y here t o d a y I am t a l k i n g about, 

13 what we are g o i n g t o do i n the s t a n d a l o n e case i f 

14 t he merger does not go, i f t h e merger does not go 

15 t h r o u g h . 

16 Q When you t a l k about t h e "combined case," you 

17 are t a l k i n g about t h e merger case, I assume? 

18 A Yes. 

19 Q But t h e merger case doesn't c r e a t e a 

2 0 s t r a n d e d c o s t v a l u a t i o n i n t h a t p r o c e e d i n g , does i t ? 

21 You haven't proposed a s t r a n d e d c o s t 

2 2 v a l u a t i o n i n t h e c o n t e x t o f t h a t p r o c e e d i n g ? 

23 A Yes. We have a p r o p o s a l i n t h a t case t h a t 

24 i s d i f f e r e n t t h a n t h e p r o p o s a l i n t h i s case. 

25 I b e l i e v e -- a g a i n , I don't know. I s i t 
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1 u s e f u l ? Should I ? I don't --

2 Q Okay. Mr. M a r s h a l l , t h e company proposes a 

3 c o m p e t i t i v e t r a n s i t i o n charge t h a t i n c l u d e s a f i x e d 

4 customer charge? I s t h a t c o r r e c t ? 

5 A Yes. To be q u i t e honest w i t h you, t h e r e are 

6 a l o t of d e t a i l s i n the r a t e d e s i g n . 

7 You p r o b a b l y ought t o ask Mr. C l a y t o n , i f 

8 you a r e g o i n g t o get i n t o each component o f t h e r a t e . 

9 Q W e l l , do you know how much o f t h e a d d i t i o n a l 

10 f i x e d customer charge i t would be? 

11 A No, I d o n ' t . 

12 Q Okay. Would you agree w i t h me t h a t t h e 

13 company's p r o p o s a l would r e q u i r e a f i n a l o r r e s i d u a l 

14 v a l u a t i o n o f the s t r a n d e d c o s t s i n t h e year 2003, i f 

15 n o t b e f o r e ? 

16 A Yes, s i r . 

17 Q And would you agree w i t h me t h a t t h e 

18 r e s i d u a l c a l c u l a t i o n would r e q u i r e d e t e r m i n a t i o n o f 

19 t he market p r i c e and g e n e r a t i o n revenue r e q u i r e m e n t s 

20 f o r t h e l i f e o f t h e p l a n t f o r t h e p e r i o d a f t e r 2003? 

21 A Are you t a l k i n g about under our p r o p o s a l ? 

22 Q Under your p r o p o s a l , yes. Would t h e r e have 

23 t o be e s t i m a t e s made f o r those p e r i o d s w i t h r e s p e c t 

24 t o revenue r e q u i r e m e n t s and market p r i c e ? 

2 5 A The method t h a t we had proposed f o r r e s i d u a l 
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1 v a l u e c a l c u l a t i o n s would l o o k a t a h o s t o f market 

2 d a t a f o r d e t e r m i n i n g what the r e s i d u a l v a l u e i s , so 

3 i f your quest i o n i s , would we use f o r e c a s t s o f t h a t 

4 k i n d o f i n f o r m a t i o n t o d e t e r m i n e the market p r i c e , 

5 the answer i s no. 

6 We would r e l y more on e x t e r n a l d a t a , market 

7 d a t a , a s s e t s a l e s t h a t are t a k i n g p l a c e , f u t u r e 

8 p r i c e s on t h e p r i c e o f power, f o r w a r d c o n t r a c t s t h a t 

9 have been s i g n e d t h a t would i n d i c a t e what p l a n t s are 

10 w o r t h . 

11 Now, c l e a r l y , we would have t o l o o k a t 

12 e s t i m a t e d c o s t o f o p e r a t i n g t h e p l a n t s i n d e t e r m i n i n g 

13 what t h e a s s e t v a l u e would u l t i m a t e l y be as a r e s u l t 

14 o f t h a t market d a t a . 

15 Q Okay. But a l l t h a t market d a t a i s based on 

16 p r o j e c t i o n s ? 

17 Would you agree w i t h t h a t ? 

18 A No. The market d a t a would be based on 

19 o b s e r v a b l e i n f o r m a t i o n i n t h e market, w i l l i n g buyers 

2 0 and s e l l e r s . 

21 Q Okay. But i f you are t r y i n g t o d e t e r m i n e 

22 what t h e market p r i c e w i l l be i n t h e y e a r 2010 when 

23 you are i n t h e year 2003, are you s a y i n g you are 

24 s i m p l y i n c r e a s i n g t h e v a l u e i n t h e y e a r 2003 t o what 

25 you b e 1 i e v e i s based on i n f l a t i o n o f t h e v a l u e i n the 
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1 y ear 2010? 

2 A No. That i s not what I j u s t s a i d . 

3 Q So when you are t a l k i n g about, f o r example, 

4 f u t u r e c o n t r a c t s --

5 A Yes. 

6 Q - - f o r w a r d c o n t r a c t s - -

7 A Yes. 

8 Q -- as the b a s i s f o r t h e d e t e r m i n a t i o n - -

9 A The b a s i s , yes, w i l l i n g buyer and s e l l e r , 

10 what people are w i l l i n g t o pay f o r power i n our 

11 r e g i o n --

12 Q And --

13 A o b s e r v a b l e market d a t a . 

14 Q And t h a t market d a t a , b u t t h a t i s based upon 

15 those i n v e s t o r s 1 v i e w p o i n t about what t h e p r i c e w i l l 

16 be -- am I c o r r e c t -- i n t h e year 2010, l e t ' s say, i f 

17 we are t a l k i n g about market p r i c e s ? 

18 A There's no q u e s t i o n -- t h e r e i s no q u e s t i o n 

19 t h a t any t i m e you are d e a l i n g w i t h market d a t a , 

20 p e o ple w i l l be b a s i n g what t h e y t h i n k a p l a n t i s 

21 w o r t h on t h e i r view of t h e f u t u r e , b u t t h e 

22 f undamental d i f f e r e n c e i s t h a t we are n o t r e l y i n g on 

23 a p a r t i c u l a r e x p e r t t o t e l l us what t h e v a l u e o f our 

24 p l a n t s a r e . 

2 5 We are g o i n g t o l o o k t o t h e market, what 
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1 p e ople are a c t u a l l y w i l 1 i n g t o pay f o r them, and t h e n 

2 t h e y w i l l base t h a t on a h o s t o f f a c t o r s , how t h e y 

3 w i l l use i t i n t h e i r own p o r t f o l i o , what t h e n t h e y 

4 can do i n terms o f o p e r a t i n g t h e p l a n t s , t h e i r own 

5 e x p e c t a t i o n s w i t h e n v i r o n m e n t a l c o s t s , and the key 

6 p o i n t here o f course i s t h a t t h e company w i l l be i n a 

7 p o s i t i o n t h a t i t can make a r e l a t e d d e t e r m i n a t i o n . 

8 I n o t h e r words, i f t h e r e i s a market a t t h a t 

9 p r i c e , and t h a t i s t h e p r i c e t h a t i s d e t e r m i n e d , we 

10 can make a d e c i s i o n as t o whether we agree w i t h t h a t 

11 p r i c e and want t o keep t h e p l a n t s , o r we want t o s e l l 

12 t h e p l a n t s a t t h a t p r i c e , i n which case we hedge our 

13 r i s k , so t h e p o i n t here i s t h a t we have t o r e l y on 

14 market d a t a f o r making t h a t d e t e r m i n a t i o n , w i l l i n g 

15 buyers and s e l l e r s . 

16 Q But wo u l d n ' t you agree w i t h me t h a t 

17 i n v e s t o r s ' e x p e c t a t i o n s a r e t h e i r e s t i m a t e d 

18 e x p e c t a t i o n s ? 

19 They don't have a c r y s t a l b a l l t o see 

20 e x a c t l y what t h e p r i c e w i l l be i n 2010? 

21 They are making an e s t i m a t e ? They are 

22 making a guess? 

23 A Yes, s i r . 

24 Q Would you agree w i t h t h a t ? 

25 A Yes, s i r . 
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1 Q And would you agree w i t h me when t h e F o r t 

2 M a r t i n p l a n t was s o l d , t h a t t h a t was based upon a 

3 guess o f what p r i c e s would be? 

4 A That was one d a t a p o i n t , yes. 

5 Q Okay. Would you agree w i t h me, Mr. 

6 M a r s h a l l , t h a t f o r an ass e t t o have s t r a n d e d c o s t s 

7 a s s o c i a t e d w i t h i t , t h a t means t h a t i t has a n e g a t i v e 

8 economic v a l u e ? 

9 I n o t h e r words, t h e d o l l a r s g e n e r a t e d by 

10 t h a t a s s e t are exceeded by t h e c o s t o f t h a t asset? 

11 A W e l l , t h e s t r a n d e d c o s t s , by d e f i n i t i o n , are 

12 t h e c o s t s t h a t -- t h e c o s t o f t h e p l a n t v e r s u s what 

13 i t i s w o r t h on the market. 

14 By d e f i n i t i o n , t h a t i s what s t r a n d e d c o s t s 

15 a r e . 

16 Q And would you agree w i t h me t h a t i n a 

17 c o m p e t i t i v e market t h a t a s s e t would t y p i c a l l y n o t 

18 o p e r a t e i f t h e revenues from t h a t a s s e t do not exceed 

19 t h e l o n g - r u n m a r g i n a l c o s t f o r o p e r a t i o n o f t h a t 

20 a s s e t ? 

21 Would you agree w i t h t h a t ? 

22 A No. I t h i n k t h a t -- no, I do n o t . There 

23 are many t i m e s i n a c o m p e t i t i v e market t h a t a p l a n t 

24 w i l l be o p e r a t e d as l o n g as t h e r e i s an e x p e c t a t i o n 

25 g o i n g f o r w a r d t h a t t h e s h o r t r u n m a r g i n a l c o s t w i l l 
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1 be l e s s t h a n t h e expect e d revenues t h a t would be 

2 r e c e i v e d , and so t h e r e may be a p a r t i c u l a r year where 

3 you may l o s e money, but you make i t up i n l a t t e r 

4 y e a r s . 

5 C l e a r l y , i n the market as w e l l , I don't 

6 t h i n k you t e n d t o l o o k a t f i x e d c o s t s . 

7 You t e n d t o l o o k a t v a r i a b l e c o s t s , you l o o k 

8 a t a v o i d a b l e c o s t s , and t h a t i s how we have done our 

9 a n a l y s i s . 

10 Q Would you agree w i t h me t h a t i n v e s t o r s ' 

11 e x p e c t a t i o n s r e g a r d i n g a r e t u r n on i n v e s t m e n t 

12 a s s o c i a t e d w i t h g e n e r a t i o n a s s e t s has changed over 

13 time? 

14 A Y e s , s i r . 

15 Q Would you agree w i t h me t h a t an i n v e s t o r i n 

16 a c o m p e t i t i v e e f f o r t would expect t h e r e t u r n t o 

17 d i f f e r , based upon changes i n t h e economics o f t h a t 

18 i n v e s t m e n t d e c i s i o n ? 

19 A I'm s o r r y ? 

20 Q Would you agree w i t h me t h a t an i n v e s t o r i n 

21 a c o m p e t i t i v e market would except t h e i r r e t u r n t o 

22 d i f f e r based upon changes i n the economics o f t h a t 

2 3 i n v e s t m e n t d e c i s i o n - -

24 A What i n v e s t m e n t ? 

25 Q -- i n o t h e r words, o p p o r t u n i t i e s f o r u s i n g 
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1 t h e i r c a p i t a l elsewhere t o p r o v i d e d i f f e r e n t r e t u r n s ? 

2 A That would c e r t a i n l y be one f a c t o r t h a t 

3 i n v e s t o r s may l o o k a t . They l o o k a t a whole host o f 

4 f a c t o r s . 

5 Q Now, you t a l k about t h e r e g u l a t o r y c o n t r a c t 

6 i n y o u r r e b u t t a l t e s t imony. 

7 Do you r e c a l l t h a t ? 

8 A I b e l i e v e l t a l k about t h a t i n my d i r e c t and 

9 r e b u t t a l t e s t i m o n y , b ut my d i r e c t , I t h i n k . 

10 Q D i d the L e g i s l a t u r e ever p r o v i d e an e x p l i c i t 

11 promise t h a t t h e terms o f r e g u l a t i o n w o u l d n 1 t change? 

12 A I have n o t - - I am n o t aware o f t h a t . 

13 Q Would you agree w i t h me t h a t changes i n t h e 

14 terms o f r e g u l a t i o n f o r t h e e l e c t r i c power market i n 

15 P e n n s y l v a n i a have been e x p e c t e d f o r some time? 

16 A The s p e c i f i c changes i n t h e Customer Choice 

17 Act? 

18 Q Not t h e s p e c i f i c changes, b u t t h a t t h e 

19 r e s t r u c t u r i n g of t h e e l e c t r i c i n d u s t r y i n 

20 P e n n s y l v a n i a has been expec t e d f o r a number o f years? 

2 1 A I would say t h a t my own expect a t i o n - - i s 

2 2 t h a t what you are asking? 

23 A No. I n v e s t o r s ' e x p e c t a t i o n s . 

24 A I d o n ' t know. I assume t h a t each i n v e s t o r 

2 5 has a d i f f e r e n t view o f t h a t i s s u e . 
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1 Some i n v e s t o r s would expect i t would happen 

2 sooner. Some i n v e s t o r s would except t h a t i t would 

3 happen l a t e r . 

4 There i s c l e a r l y a l o t o f i n f o r m a t i o n i n t h e 

5 m a r k e t p l a c e g o i n g on on a n a t i o n - w i d e b a s i s about 

6 moving away from r e g u l a t e d markets. 

7 P e n n s y l v a n i a i s one o f t h e f i r s t t o a c t u a l l y 

8 b e g i n t h i s l o n g p r o c e s s , so I don't - - I mean, I 

9 can't t e l l you e x a c t l y what the t y p i c a l i n v e s t o r may 

10 t h i n k about t h a t , b u t t h e r e i s a l o t o f i n f o r m a t i o n 

11 i n t h e m a r k e t p l a c e about t h i s , and my own view i s 

12 t h a t c e r t a i n l y we have had h e a r i n g s on t h i s now f o r a 

13 c o u p l e o f y e a r s . 

14 That's a l l a m a t t e r o f r e c o r d . 

15 The PUC l o o k e d a t t h i s s t a r t i n g a c o u p l e o f 

16 y e a r s ago, so c e r t a i n l y f o r some t i m e now t h i s i s 

17 something t h a t t h e people have been expect i n g . 

18 Q Now, p a r t o f your p r o p o s a l , as a ROE, r e t u r n 

19 on e q u i t y s p i l l - o v e r mechanism, under which, i f the 

20 company's e a r n i n g s exceed e l e v e n and a h a l f p e r c e n t , 

21 I t h i n k i t i s , i t would e s t a b l i s h a d e f e r r e d revenue 

22 c r e d i t account which would u l t i m a t e l y be used t o f u n d 

23 a c c e l e r a t e d d e p r e c i a t i o n and a m o r t i z a t i o n ? 

24 I s t h a t c o r r e c t ? 

25 A Yes, t o t h e e x t e n t t h a t t h e ROE s p i l l over 
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1 would a l l o w us t o a c c e l e r a t e our d e p r e c i a t i o n , we 

2 would do t h a t . 

3 Q And i f the r e t u r n s f e l l below e l e v e n and a 

4 h a I f p e r c e n t , t h e r e would be a d e b i t t o t h a t account? 

5 I s t h a t c o r r e c t ? 

6 A W e l l , no. A c t u a l l y , one o f t h e c r i t i c a l --

7 one o f t h e c r i t i c a l elements o f our p l a n i s t h a t we 

8 have a minimum a m o r t i zat i o n r e q u i r e m e n t , and I t h i n k 

9 we may be t h e o n l y company i n t h e s t a t e t o o f f e r 

10 t h i s . 

11 Our p l a n a c t u a l l y g u a r a n t e e s t h a t we w i l l 

12 a m o r t i z e a minimum amount r e g a r d l e s s o f what happens, 

13 r e g a r d l e s s o f what our r e t u r n i s , so t h a t i t i s 

14 r e a l l y a down s i z i n g t h i n g . 

15 To the e x t e n t t h a t we don't e a r n e l e v e n and 

16 a h a l f p e r c e n t , we s t i l l commit t o t a k e t h e s e c o s t s 

17 o f f t h e book. 

18 On t h e o t h e r hand, we are o f f e r i n g u p s i d e 

19 p o t e n t i a l s . To t h e e x t e n t t h a t we can a m o r t i z e more, 

2 0 and s t i l l e a r n e l e v e n and a h a l f p e r c e n t , we commi t 

21 t o do even more t h a n t h a t minimum amount, so i t i s an 

22 asymmetric t h i n g where we have been t a k i n g a r i s k 

23 t h a t we may n o t be a b l e t o earn a 1 i v i n g o f e l e v e n 

2 4 and a h a l f p e r c e n t , so I --

25 Q Now, have you p u t f o r t h a s p e c i f i c p r o p o s a l 
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1 as t o how t h i s mechanism w i l l o p e r a t e ? 

2 A Yes. Mr. C l a y t o n d i s c u s s e s t h a t i n h i s 

3 t e s t i m o n y . 

4 Q W e l l / I w i l l a s k M r . C l a y t o n where i n h i s 

5 t e s t imony. 

6 Do you have any u n d e r s t a n d i n g o f when t h a t 

7 ROE s p i 1 1 - o v e r mechani sm w i l l be determined? 

8 I s i t an annual d e t e r m i n a t i o n ? I s i t a 

9 m o n t h l y d e t e r m i n a t i o n ? How i s t h a t determined? 

10 Do you have any idea? 

11 A I t h i n k you can ask Mr. C l a y t o n t h e d e t a i l s 

12 o f t h a t . 

13 J u s t t o t e l l you g e n e r a l l y , t h a t we would 

14 u t i l i z e t h e process t h a t ' s i n p l a c e a t t h e PUC now 

15 f o r e v a l u a t i n g r e t u r n s . 

16 I mean, companies make f i l i n g s w i t h t h e 

17 Commission a l l t h e t i m e t o show what our e a r n i n g s 

18 a r e , and we would u t i l i z e t h a t p r o c e s s and t h a t 

19 s t a n d a r d p r o forma process w i t h t h e Commission t o 

20 ensure t h a t we don't over earn, b u t he c o u l d e x p l a i n 

21 t he s p e c i f i c d e t a i l s o f t h a t . 

2 2 Q Okay. You were s a y i n g t h a t t h e r e i s no down 

23 s i d e on the ROE s p i l l over mechanism, s i n c e t h e 

2 4 company i s committed t o the minimum a m o r t i z a t i o n o f , 

25 I t h i n k , 1.7 b i l l i o n ? I s t h a t r i g h t ? 
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1 A I s a i d i t i s a n a s y m m e t r i c p r o p o s a l , where 

2 we a re a t r i s k . 

3 Q Okay. But l e t ' s say t h a t company has excess 

4 e a r n i n g s i n t h e year 1999 o f f i f t y m i l l i o n d o l l a r s , 

5 and t h e n i n the f o l l o w i n g y e a r , i t has -- i t f a l l s 

6 below t h e e l e v e n and a h a l f p e r c e n t by f i f t y m i l l i o n 

7 d o l l a r s . 

8 Would you agree w i t h me t h a t under t h e 

9 proposed ROE s p i l l over mechanism, those two years 

10 would c a n c e l each o t h e r o u t , and t h e r e would be no 

11 excess e a r n i n g s f r o m the customers? 

12 A A g a i n , you would have t o go ov e r t h e 

13 s p e c i f i c s w i t h Mr. C l a y t o n , b u t t h e r e are a number o f 

14 s c e n a r i o s . 

15 For example, i f s a l e s l e v e l s a re not 

16 a c h i e v e d as i n our p l a n , o r we are not a b l e t o 

17 a c h i e v e t h e a g g r e s s i v e c o s t r e d u c t i o n g o a l s t h a t we 

18 have i n our p l a n , i t i s v e r y p o s s i b l e t h a t we w i l l 

19 n ot earn e l e v e n and a h a l f p e r c e n t d u r i n g t h a t 

20 p e r i o d . 

21 Our e a r n i n g s w i l l s u f f e r , and t h i s ROE s p i l l 

22 over w i l l p r o v i d e us w i t h no o p p o r t u n i t y t o r e c o v e r 

23 t h o s e c o s t s , and as f a r as I am aware, we are the 

24 o n l y company i n the s t a t e t h a t has o f f e r e d t h i s k i n d 

2 5 o f asymmetric minimum o b l i g a t i o n t o a m o r t i z e c o s t s 
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1 t h r o u g h t h e p e r i o d . 

2 Q Would you agree w i t h me t h a t t h e ROE s p i l l 

3 over mechanism r e q u i r e s a r e g u l a t o r y d e t e r m i n a t i o n as 

4 t o r e t u r n s earned on a l l u t i l i t y p l a n t s , i n c l u d i n g 

5 tho s e subj e c t t o t h e compet i t i v e market ? 

6 A I am not sure I f o l l o w y our q u e s t i o n . I 

7 would say 

8 Q W e l l , g e n e r a t i o n a s s e t s are s u b j e c t t o the 

9 c o m p e t i t i v e market. 

10 They are competing i n t h a t m a r k e t p l a c e , 

11 r i g h t ? 

12 A Yes. 

13 Q Would you agree t h a t i n o r d e r t o d e t e r m i n e 

14 whether t h e r e s h o u l d be any -- whether t h e r e are any 

15 excess e a r n i n g s , t h a t some r e g u l a t o r y d e t e r m i n a t i o n 

16 has t o be made, u n l e s s you are s a y i n g t h a t t h e 

17 Commi s s i o n s h o u l d a l l o w Duquesne t o make t h a t 

18 d e t e r m i n a t i o n on i t s own? 

19 A No. I t h i n k I s a i d e a r l i e r t h a t we would be 

20 f i l i n g r e g u l a r l y w i t h t h e Commission under a 

21 Commission approved p r o c e s s f o r d e t e r m i n i n g a l l o w e d 

22 r a t e o f r e t u r n --

23 Q And t h a t --

2 4 A - - and t h e r e i s one t h e r e now, and t o the 

25 e x t e n t t h a t t h e Commission f e l t t h a t i t needed t o be 
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1 m o d i f i e d , t h e y c o u l d propose t h a t , b u t I t h i n k Mr. 

2 C l a y t o n w i l l go i n t o t h a t w i t h you i n some d e t a i l . 

3 Q But t h a t process r i g h t now, t h a t d o e s n 1 t 

4 a f f e c t r a t e s , whereas your p r o p o s a l would u l t i m a t e l y 

5 r e f l e c t -- a f f e c t r a t e s ? 

6 I s t h a t c o r r e c t ? 

7 A Yes. We are t a l k i n g about t h e measurements 

8 o f what our r a t e o f r e t u r n i s , and I am e x p l a i n i n g , 

9 t h e r e i s a pro c e s s i n p l a c e now t h a t makes t h a t 

10 d e t e r m i n a t i o n , where we are t r y i n g t o use t h a t 

11 p r o c e s s and c o n t i n u e t h a t p r o c e s s . 

12 Q Okay. But the Commission doesn't go i n and 

13 a u d i t your q u a r t e r l y e a r n i n g s , o f c o u r s e , and say, 

14 "No, we d i s a g r e e w i t h t h a t , " and i t doesn't g i v e 

15 o t h e r p a r t i e s t h e r i g h t t o c h a l l e n g e t h a t , does i t ? 

16 A I b e l i e v e t h a t any p a r t y can c h a l l e n g e our 

17 e a r n i n g s a t any t i m e . 

18 Q They can c h a l l e n g e t h e e a r n i n g s , but t h e y 

19 don't c h a l l e n g e your e a r n i n g s w i t h r e p o r t s per se, do 

20 t h e y , s i n c e r a t e s a r e n ' t a d j u s t e d based on those 

21 e a r n i n g s r e p o r t s ? 

22 MR. MOOT: I would o b j e c t t o t h e q u e s t i o n . 

23 We have g o t t e n t o the p o i n t where counsel 

24 has stopped c o n c l u d i n g h i s t e s t i m o n y w i t h a q u e s t i o n , 

25 and I would a p p r e c i a t e i t i f he asked q u e s t i o n s , 
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1 r a t h e r t h a n t e s t i f y h i m s e l f . 

2 MS. BERGER: I d i s a g r e e w i t h t h a t 

3 o b s e r v a t i o n , b ut I w i l l t r y t o frame t h i s t o your 

4 l i k i n g as a q u e s t i o n , i f i t doesn't seem l i k e t h a t . 

5 BY MR. BERGER: 

6 Q To get back t o t h e p o i n t , t he p o i n t i s t h a t 

7 a q u a r t e r l y -- would you agree w i t h me t h a t t h e 

8 q u a r t e r l y e a r n i n g s r e p o r t s do no t -- are not used t o 

9 a d j u s t r a t e s ? 

10 I t h i n k you a l r e a d y s a i d t h a t . 

11 A Today? 

12 Q Today, yes. 

13 A Under t h e k i n d o f p r o p o s a l we are o f f e r i n g , 

14 t h e y don't do i t t o d a y . 

15 Ours i s a new p r o p o s a l . I t h i n k I s a i d we 

16 are t h e o n l y ones i n t h e s t a t e t o o f f e r t h i s k i n d o f 

17 p r o p o s a l . 

18 I f you want t o u n d e r s t a n d t h e s p e c i f i c 

19 d e t a i l s o f how we would be m o n i t o r e d , p e o p l e ' s 

20 o p p o r t u n i t y t o l o o k a t those numbers, t o a u d i t those 

21 numbers, you s h o u l d ask Mr. C l a y t o n --

22 Q I w i l l . 

23 A -- about h i s d e t a i l e d t e s t i m o n y . 

24 Q I w i l l speak w i t h Mr. C l a y t o n about t h a t , 

25 b u t my q u e s t i o n t o you i s , i f t h e r e i s even a process 
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1 f o r a d j u s t i n g t h e r a t e s , o r s u b s e q u e n t l y o r 

2 t r i g g e r i n g a f i n a l v a l u a t i o n , as I u n d e r s t a n d t h e way 

3 your p r o p o s a l works, i f t h e r e i s t h a t p r o c e s s , would 

4 you agree w i t h me t h a t o t h e r p a r t i e s , o t h e r 

5 i n t e r v e n e r s and p o t e n t i a l c o m p l a i n a n t s would have a 

6 r i g h t t o c h a l l e n g e t h a t r a t e adj ustment, s h o u l d have 

7 a r i g h t ? 

8 A Whatever p r o c e d u r e s t h e Commission p u t s i n 

9 p l a c e t o m o n i t o r our p r o p o s a l s , as l o n g as t h e y are a 

10 j u s t and r e a s o n a b l e p r o c e s s , t h e company i s n o t g o i n g 

11 t o obj e c t t o i t , and I don't have t h e s p e c i f i c 

12 answers t o y o u r q u e s t i o n s . 

13 I t i s r e l a t e d t o t h e s p e c i f i c d e t a i l s o f the 

14 p r o p o s a l , and I keep t e l l i n g you t h a t , and you keep 

15 a s k i n g me s p e c i f i c q u e s t i o n s . 

16 I c a n ' t answer these s p e c i f i c q u e s t i o n s . I t 

17 i s o u t s i d e t h e scope o f my t e s t i m o n y . 

18 Q Mr. M a r s h a l l , am I c o r r e c t t h a t t h e company 

19 e x p e c t s t o have some t r a n s m i s s i o n - r e l a t e d merger 

20 s a v i n g s i n t h e event o f a merger? 

21 A Yes, and maybe i t would be h e l p f u l t o me. I 

22 am assuming a l l the quest i o n s you had asked us about 

2 3 t h e merger s y n e r g i e s , you would want t o ask us i n t h e 

24 merger case, as opposed t o t o d a y ' s h e a r i n g , which i s 

25 more f o c u s e d on t h e s t a n d a l o n e case? I am j u s t 
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1 t r y i n g t o u n d e r s t a n d . 

2 Q I t h i n k we have t o make a s t r a n d e d c o s t 

3 d e t e r m i n a t i o n i n t h i s case. 

4 That i s why I am a s k i n g q u e s t i o n s about t h e 

5 s y n e r g i e s here, because as you know, our t e s t imony 

6 q u a n t i f i e s bought w i t h t h e merger and w i t h o u t t h e 

7 merger t h e s t r a n d e d c o s t e s t i m a t e , and we b e l i e v e 

t h a t i t needs t o be d e t e r m i n e d here s p e c i f i c a l l y , t h e 

9 s t r a n d e d c o s t . 

10 Now, I t h i n k -- and I guess I am r e a l l y 

11 a r g u i n g w i t h t h e w i t n e s s , when I s h o u l d be a r g u i n g 

12 w i t h c o u n s e l , i f t h a t ' s necessary. 

13 MR. MOOT: Your Honor, Mr. M a r s h a l l has 

14 p r o b a b l y a t o t a l o f n i n e l i n e s i n h i s t e s t i m o n y 

15 d i s c u s s i n g t h e merger, and i t b r i e f l y s t a t e s t h a t 

16 t h e r e i s a s p e c i f i c q u a n t i t y o f s a v i n g s t h a t are 

17 e s t i m a t e d f o r customers, and he no t e s t h a t t h i s i s an 

18 a d d i t i o n a l m i t i g a t i o n o p p o r t u n i t y t h a t Duquesne has 

19 e n t e r e d i n t o , and t o the e x t e n t Mr. Berger wants t o 

20 ask him q u e s t i o n s about those n i n e l i n e s i n h i s 

21 t e s t i m o n y , he i s welcome t o do i t . 

22 To t h e e x t e n t t h a t he wants t o probe him on 

23 o t h e r a s p e c t s o f t h e merger, t h e r e i s a docket on 

24 t h a t , and we w i l l o b j e c t . 

25 T h i s p a r t i c u l a r q u e s t i o n went t o s a v i n g s , and 
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1 we don't have an o b j e c t i o n t o Mr. M a r s h a l l answering 

2 i t t o t h e e x t e n t he can. 

3 I n he c a n ' t , t h e n he can answer so, and i f we 

4 get i n t o o t h e r areas, t h e n --

5 JUDGE CORBETT: A l l r i g h t . L e t ' s see where we 

6 go. 

7 BY MR. BERGER: 

8 Q Agai n , t h e q u e s t i o n was: Am I c o r r e c t t h a t 

9 t h e company ex p e c t s t o have some t r a n s m i s s i o n - r e l a t e d 

10 merger savi n g s ? 

11 A Yes. My r e c o l l e c t i o n o f Mr. Morgan's 

12 Morgan O'Brien's t e s t i m o n y i n t h e merger case i s t h a t 

13 t h e r e are a s m a l l amount o f t r a n s m i s s i o n merger 

14 s a v i n g s - -

15 Q And am I c o r r e c t t h a t --

16 A a l l o c a t e d t o Duquesne. 

17 Q -- the merger s a v i n g s have not be been 

18 r e f l e c t e d by Duquesne i n t h i s case? 

19 I s t h a t c o r r e c t ? 

20 A T h i s case i s s t r i c t l y what our p r o p o s a l i s 

21 i n t h e event we do not have a merger, so no, i n t h i s 

22 case, we do n o t t a l k about any imp a c t s o f 

23 m e r g e r - r e l a t e d a c t i v i t i e s . 

2 4 Q But you would agree w i t h me t h a t s t r a n d e d 

2 5 c o s t s s h o u l d be a d j u s t e d t o r e f l e c t 
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1 t r a n s m i s s i o n - r e l a t e d merger s a v i n g s , as w e l l as' 

2 d i s t r i b u t i o n and g e n e r a t i o n - r e l a t e d merger savings? 

3 MR. MOOT: T h i s i s where we w i l l s t a r t t o 

4 obj e c t . 

5 He i s a s k i n g q u e s t i o n s about, i f t h e merger i s 

6 approved, how s h o u l d t h a t e f f e c t Duquesne's r a t e s , 

7 and we have a docket f o r t h a t . 

8 We have a case f o r t h a t . We have t e s t i m o n y on 

9 t h a t , and we would o b j e c t t o t h a t l i n e o f q u e s t i o n i n g 

10 i n t h i s case. 

11 MR. BERGER: W e l l , I d i s a g r e e , Your Honor. 

12 T h i s case i s t o d e t e r m i n e s t r a n d e d c o s t s f o r t h e 

13 company. 

14 Now, t h e r e are two p o s s i b l e s c e n a r i o s . 

15 One i s i f t h e merger i s approved. 

16 Now, t h e o t h e r case i s t o address t h e a p p r o v a l s 

17 o f t h e merger. I t i s not t o address what s t r a n d e d 

18 c o s t s are i n the c o n t e x t o f t h e merger. 

19 The company has i n d i c a t e d i n t h a t case what i t 

2 0 b e l i e v e s t o be t h e s a v i n g s f r o m t h e merger, b u t I 

21 don•t t h i n k t h a t t h a t case i s an a p p r o p r i a t e p l a c e t o 

2 2 d e t e r m i n e what t h e s t r a n d e d c o s t s a r e , and I t h i n k we 

23 have t o c o n s i d e r , and s i n c e we are d o i n g b o t h o f 

24 these cases i n u n i s o n , I t h i n k t h i s i s t h e 

25 a p p r o p r i a t e case, s i n c e t h i s i s t h e r e s t r u c t u r i n g 
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1 case, t o d e t e r m i n e i n b o t h cases, w i t h merger o r 

2 w i t h o u t merger, what t he s a v i n g s a re 

3 MR. MOOT: Your Honor --

4 MR. BERGER: -- and I t h i n k t h i s i s more a 

5 d i f f e r e n c e o f -- I don't t h i n k t h i s i s a r e a l 

6 s u b s t a n t i v e d i f f e r e n c e , b ut I t h i n k because, 

7 o b v i o u s l y , we are p r o b a b l y g o i n g t o have t h e numbers 

8 e i t h e r way, b u t I do t h i n k t h a t t h e a p p r o p r i a t e p l a c e 

9 i s he r e , s i n c e t h i s i s where t h e s t r a n d e d c o s t 

10 d e t e r m i n a t i o n i s made. 

11 MR. CLEARFIELD: Your Honor, I would j o i n i n 

12 op p o s i n g t h a t obj e c t i o n f rom ENRON. 

13 I t h i n k i t i s i m p o r t a n t t h a t we u n d e r s t a n d 

14 p r e c i s e l y what t he company i s p r o p o s i n g here, and how 

15 i t would be a f f e c t e d i f t h e merger were approved. 

16 There i s no reason t o p u t i t o f f t o a n o t h e r 

17 d o c k e t , and t o c l a r i f y i t here so t h a t a l l t h e 

18 p a r t i e s w i l l u n d e r s t a n d t h e p r o p o s a l . I t i s 

19 p a r t i c u l a r l y i m p o r t a n t w i t h r e s p e c t t o p r o p o s a l s t h a t 

20 are i n essence v o l u n t a r y on t h e p a r t o f t h e company 

21 t o be wi thdrawn i f t h e Commi ss i o n c o u l d n ' t o r d e r t h e 

2 2 company, p o s s i b l y c o u l d n 1 t o r d e r t h e company t o ta k e 

23 a c e r t a i n a c t i o n . 

24 MR. MOOT: Your Honor, I w i l l j u s t conclude by 

2 5 s a y i n g , i t i s c l e a r i n Mr. Marsha11's t e s t imony t h a t 
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1 we have g o t a commi tment t o reduce Duquesne 

2 customers' r a t e s w i t h merger s a v i n g s . 

3 I i n t e r p r e t e d Mr. B e r g e r 1 s q u e s t i o n as e i t h e r 

4 not aware o f t h a t s t a t e m e n t , or as g o i n g w e l l beyond 

5 t h a t s t a t e m e n t . 

6 I f he i s not aware o f i t , he can ask i t . Mr. 

7 M a r s h a l l can answer i t . 

8 I f he i s g o i n g beyond t h a t s t a t e m e n t , he i s 

9 g o i n g beyond t h e scope o f t h e case, and t h e o b j e c t i o n 

10 would s t a n d . 

11 JUDGE CORBETT: Okay. I t h i n k t h e q u e s t i o n as 

12 posed i s r e l e v a n t t o t h i s case, so we are g o i n g t o 

13 a l l o w i t . 

14 The ob j e c t i o n i s o v e r r u l e d . 

15 We w i l l a l l o w you t o pursue i t , Mr. Berger, t o 

16 t h e e x t e n t t h i s w i t n e s s can answer t h e quest i o n s you 

17 have on t h e merger. 

18 BY MR. BERGER: 

19 Q J u s t t o r e i t e r a t e , t h e n , t h e quest i o n was: 

20 Has t h e company r e f l e c t e d any o f those s a v i n g s i n 

21 t h i s case? 

22 MR. MOOT: Can I does him: What he means by 

23 " r e f l e c t e d " ? 

24 Are you t a l k i n g about r a t e s ? Are you t a l k i n g 

25 about on a p i e c e o f paper? 
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1 Please c l a r i f y t h e q u e s t i o n . 

2 BY MR. BERGER: 

3 Q Have you r e f l e c t e d i n r a t e s t h e s a v i n g s 

4 g e n e r a t e d by the merger i n t h i s p r o c e e d i n g ? 

5 A My u n d e r s t a n d i n g i s , a l l t h e schedules t h a t 

6 are p u t t o g e t h e r i n t h i s docket do not i n any way 

7 t a k e account o f any s a v i n g s i n any way a s s o c i a t e d 

8 w i t h t h e merger. 

9 A l l o f t h i s i n f o r m a t i o n , t h e r a t e d e s i g n , t h e 

10 c o s t p r o p o s a l s , e v e r y t h i n g has been done on a s t a n d 

11 a l o n e b a s i s , so t h e r e i s n o t h i n g i n anybody's 

12 t e s t i m o n y , i n any o f the d e t a i l e d e x h i b i t s , i n our 

13 p r o p o s a l s t h a t r e f l e c t t h e merger case. 

14 Q Okay. 

15 A Does t h a t answer t h e q u e s t i o n ? 

16 Q That answers my quest i o n . I s t h e company 

17 p r e p a r e d t o i n c r e a s e i t s minimum a m o r t i z a t i o n 

18 commitment i f those merger s a v i n g s - - i f t h e merger 

19 i s approved? 

20 A Yes. We have made t h a t commitment i n our 

21 merger case, and we have w i t n e s s e s t h a t t e s t i f i e d t o 

22 t h a t i n t h a t case. 

23 Q Am I c o r r e c t t h a t i n t h a t case, t h e company 

24 has o n l y proposed t o go t h r o u g h t o customers a 

25 t w e n t y - f i v e m i l l i o n d o l 1 a r s per ye a r d i s t r i b u t i o n 
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1 s a v i n g s b e g i n n i n g i n the year 2001? 

2 MR. MOOT: Obj e c t i o n , Your Honor. He i s a s k i n g 

3 q u e s t i o n s about t h e t e s t i m o n y i n t h a t case. That 

4 i s - -

5 MR. BERGER: I w i l l make i t --

6 MR. MOOT: That case, he has g o t a h e a r i n g f o r 

7 t h a t case, and he can do i t t h e r e . 

8 MR. BERGER: I t g e t s back t o t h e same q u e s t i o n , 

9 Your Honor. 

10 We are t r y i n g t o de t e r m i n e s t r a n d e d c o s t s i n 

11 t h i s case on the b a s i s o f w i t h merger and w i t h o u t 

12 merger, because o f t h e p o s s i b i l i t y t h a t e i t h e r c o u l d 

13 o c c u r , and t h e n t h a t i s why we are s a y i n g t h a t t h e 

14 s t r a n d e d c o s t s need t o be d e t e r m i n e d h e r e . 

15 A l l t h e - - many o f t h e p a r t i e s here have not 

16 p a r t i c i p a t e d i n the merger case, because t h e r e w a s n 1 t 

17 a b e l i e f t h a t s t r a n d e d c o s t s was a t i s s u e i n t h a t 

18 case . 

19 What was a t i s s u e i s the a p p l i c a t i o n f o r t h e 

2 0 merger. 

21 JUDGE CORBETT: The o b j e c t i o n i s o v e r r u l e d . 

22 MR. MOOT: Your Honor, i f I may, i f Mr. Berger 

23 i s g o i n g t o go and ask Mr. M a r s h a l l about t e s t i m o n y 

24 i n t h e merger case, I t h i n k i t i s o n l y f a i r t h a t he 

25 g e t s t h a t t e s t i m o n y o u t , and t h a t he show i t t o t h e 
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1 w i t n e s s , so t h a t t h e w i t n e s s has an o p p o r t u n i t y t o 

2 r e v i e w i t . 

3 He d i d n ot come here t o d a y h a v i n g r e v i e w e d 

4 t e s t i m o n y i n a n o t h e r d o c k e t , and he has a r i g h t t o do 

5 t h a t . 

6 JUDGE CORBETT: I agree. 

7 BY MR. BERGER: 

8 Q Let me ask you t h i s : Do you know how much 

9 d i s t r i b u t i o n - r e l a t e d merger s a v i n g s t h e r e w i l l be? 

10 A S u b j e c t t o c h e c k i n g t h e t e s t i m o n y i n t h a t 

11 case, w i t h my g e n e r a l r e c o l l e c t i o n , t h a t we have 

12 o f f e r e d i n t h a t case, t o i n c r e a s e t h e minimum 

13 a m o r t i z a t i o n a s s o c i a t e d w i t h some o f t h e merger 

14 s a v i n g s . 

15 I n a d d i t i o n , we have agreed t o a c t u a l l y reduce 

16 r a t e s t o account f o r some o f t h e synergy s a v i n g s , and 

17 t h e ROE s p i l l over, t o the e x t e n t t h e r e are any o t h e r 

18 s a v i n g s t h a t have not been r e f l e c t e d e x p l i c i t l y i n 

19 one o f those o t h e r two adj ustments t h a t I d e s c r i b e d , 

2 0 would t h e n f l o w t h r o u g h any a d d i t i o n a l synergy 

21 b e n e f i t s , so those are t h e t h r e e ways i n t h e 

2 2 m e r g e r - r e l a t e d case t h a t t h e b e n e f i t s o f the merger 

23 are r e f l e c t e d . 

24 Q But you don't know what t h e s a v i n g s are 

2 5 d o l l a r wise, r i g h t , which was my quest ion? 
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1 A You mean o f f t h e t o p o f my head? 

2 Q Okay. 

3 A No. I mean, I am not t h e w i t n e s s on t h a t . 

4 There are w i t n e s s e s t h a t go t h r o u g h t h a t i n some 

5 det a i 1 . 

6 Q Do you know what t h e t r a n s m i s s i o n - r e l a t e d 

7 merger s a v i n g s are? 

8 A Not o f f t h e t o p o f my head. 

9 Q Do you know t h a t t h e company has p r o j e c t e d 

10 g e n e r a t i o n r e l a t e d merger s a v i n g s over a t w e n t y - y e a r 

11 p e r i o d ? 

12 A Yes. 

13 Q Would you agree w i t h me t h a t t h o s e have not 

14 been r e f l e c t e d i n t h i s case? 

15 A I t h i n k I have a l r e a d y answered t h a t i n t h i s 

16 p a r t i c u l a r case i n these e x h i b i t s , n o t h i n g a s s o c i a t e d 

17 w i t h t h e merger has been r e f l e c t e d . 

18 Q Would you agree w i t h me t h a t t h e p r o p o s a l 

19 would enable t h e company t o earn a f u l l r e t u r n on i t s 

20 a s s e t s over t h e seven-year p e r i o d o f t h e CTC r e c o v e r y 

21 mechani sm? 

22 A No. I t h i n k I a l r e a d y answered t h a t 

23 q u e s t i o n t o p o i n t o ut t h a t under our minimum 

2 4 amort i zat i o n and our aggress i v e c o s t r e d u c t i o n 

25 programs t h a t we p u t i n t o t h a t case t o f u l l y m i t i g a t e 
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1 our s t r a n d e d c o s t t h e r e i s a chance t h a t we would not 

2 earn our f u l l r a t e o f r e t u r n d u r i n g t h e t r a n s i t i o n 

3 p e r i o d . 

4 Q Okay. But i t would p r o v i d e t h e company an 

5 o p p o r t u n i t y , depending on what t h e market p r i c e 

6 t u r n e d o ut t o be? 

7 A We b e l i e v e our p l a n p r o v i d e s a j u s t and 

8 r e a s o n a b l e o p p o r t u n i t y f o r t h e company t o ea r n , as i s 

9 r e q u i r e d under t h e l e g i s l a t i o n . 

10 Q Now, t h e company's a s s e t s a re g o i n g t o be 

11 subj e c t e d t o g e n e r a t i o n a s s e t s , a r e g o i n g t o be 

12 s u b j e c t e d t o c o m p e t i t i o n ? Would you agree w i t h t h a t ? 

13 A What do you mean by " s u b j e c t e d t o " ? But, 

14 you know, we are a l l i n agreement. 

15 Q O p e r a t i n g i n an independent market. 

16 A We are o p e r a t i n g i n a c o m p e t i t i v e market f o r 

17 g e n e r a t i o n . 

18 JUDGE CORBETT: Excuse me j u s t a m i n u t e . T ry 

19 t o l e t one p a r t y a t a t i m e speak, so t h a t you don't 

2 0 t a l k over one a n o t h e r , and t h e c o u r t r e p o r t e r g e t s a 

21 c l e a r r e c o r d . 

22 MR. BERGER: Okay. 

2 3 JUDGE CORBETT: Thank you. 

24 BY MR. BERGER: 

2 5 Q Would you agree w i t h me t h a t c o m p e t i t i v e 
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1 p r o v i d e r s o f g e n e r a t i o n s e r v i c e w i l l n o t e x p e r i e n c e a 

2 r e g u l a t e d r e t u r n on t h e i r i n v e s t m e n t ? 

3 A I w i l l agree w i t h you t h a t p e o p l e t h a t are 

4 i n v o l v e d i n making d e c i s i o n s t o g e t i n v o l v e d i n 

5 c o m p e t i t i v e g e n e r a t i o n markets, once t h e y do t h a t , 

6 and t h e y a c q u i r e a s s e t s , t h a t t h o s e a s s e t s w i l l earn 

7 r e t u r n s t h e same way a l l a s s e t s i n c o m p e t i t i v e 

8 markets earn r e t u r n s , and I t h i n k t h a t --

9 Q But the company based -- I'm s o r r y . 

10 A -- and I t h i n k I go i n t o some l e n g t h i n my 

11 d i r e c t case about t h e d i f f e r e n c e between our 

12 s i t u a t i o n , where we have had o b i i g a t i o n s t o s e r v e , 

13 where we have had r e g u l a t e d r e q u i r e m e n t s , where we 

14 have had t o p r o v i d e s e r v i c e , and how t h a t d i f f e r s 

15 f r o m c o m p e t i t i v e markets, and so t h a t our view o f the 

16 Customer Choice Act i s t h a t i t p r o v i d e s a r e a s o n a b l e 

17 t r a n s i t i o n p e r i o d and a r e a s o n a b l e t r a n s i t i o n process 

18 f r o m one t o t a l l y d i f f e r e n t w o r l d t o a n o t h e r t o t a l l y 

19 d i f f e r e n t w o r l d . 

20 Q But the company has based i t s p r o p o s a l upon 

21 i t s c l a i m o f a e l e v e n and a h a l f p e r c e n t r e t u r n on 

22 e q u i t y -- i s t h a t c o r r e c t -- i n i t s s t r a n d e d c o s t 

23 p r o p o s a l ? 

24 A The r a t e o f r e t u r n t h a t we have proposed i n 

25 our case i s e l e v e n and a h a l f p e r c e n t . 
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1 Q And t h a t i s a c r i t i c a l component -- would 

2 you agree w i t h me - - of t h e s t r a n d e d c o s t p r o p o s a l ? 

3 A I t h i n k t h e r e t u r n on e q u i t y i s a c r i t i c a l 

4 component any t i m e you are d e a l i n g w i t h r e g u l a t e d 

5 r a t e s . 

6 Q And would you agree w i t h me t h a t t h e 

7 company's a s s e t s , g e n e r a t i n g a s s e t s w i l l be o p e r a t i n g 

8 i n a c o m p e t i t i v e market f o r a p e r i o d a f t e r t h e y are 

9 no l o n g e r r e g u l a t e d ? 

10 MR. MOOT: O b j e c t i o n , Your Honor. T h i s 

11 q u e s t i o n has now been asked f o r a t h i r d t i m e , and he 

12 has answered i t t w i c e a l r e a d y . 

13 MR. BERGER: I w i l l w i t h d r a w t h e q u e s t i o n . 

14 That's a l l I have, Your Honor. 

15 JUDGE CORBETT: A l l r i g h t . OSBA has i n d i c a t e d 

16 t h e y w i l l n o t engage i n c r o s s o f t h i s w i t n e s s . 

17 The ne x t p a r t y up would be t h e C i t y . Who w i l l 

18 be c r o s s i n g f o r t h e C i t y ? 

19 MR. AMERICUS: Your Honor, we don't have any 

20 q u e s t i o n s o f t h e w i t n e s s . 

21 JUDGE CORBETT: A l l r i g h t . Duquesne 

22 I n t e r r u p t i b l e Complainants t h e n would be t h e next 

23 p a r t y up. 

24 MR. DOUGHERTY: Good morning. 

25 JUDGE CORBETT: Good morning. 
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1 CROSS EXAMINATION 

2 BY MR. DOUGHERTY; 

3 Q Good morning, s i r . 

4 A Good morning. 

5 Q My name i s Jim Dougherty. I am here on 

6 b e h a l f o f t h e I n d u s t r i a l I n t e r v e n e r s . 

7 I want t o a p o l o g i z e . I have a c o l d , and I 

8 am i n t h e proc e s s o f l o s i n g my v o i c e , so i f you can't 

9 hear me, p l e a s e l e t me know, and than k s t o my 

10 c o l l e a g u e s from t h e Consumer Advocate and T r i a l 

11 S t a f f , I have j u s t a few q u e s t i o n s f o r you t h i s 

12 morning. 

13 S i r , am I c o r r e c t t h a t you s t a t e t h a t w i t h 

14 t h e e x c e p t i o n o f t h e I n d u s t r i a l I n t e r v e n e r s and the 

15 Consumer Advocate, a l l o t h e r p a r t i e s agree t h a t 

16 market f o r c e s not f o r e c a s t s s h o u l d be used? 

17 S p e c i f i c a l l y , I am r e f e r r i n g t o your 

18 r e b u t t a l t e s t imony. 

19 A W e l l , I t h i n k even the I n d u s t r i a l 

20 I n t e r v e n e r s and t h e Consumer Advocate admit t h a t 

21 market methods are s u p e r i o r t o a d m i n i s t r a t i v e 

22 d e t e r m i n a t i o n s o f s t r a n d e d c o s t s . 

2 3 I t h i n k t h e p o i n t I make i n r e b u t t a l i s t h a t 

24 I b e l i e v e t h e I n d u s t r i a l s and t h e Consumer Advocates 

25 argue t h a t u n l e s s t h e r e i s -- t h e company i s w i l l i n g 
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1 t o d i v e s t i m m e d i a t e l y , a one - t i m e d e t e r m i n a t i o n , t h a t 

2 t h e y b e l i e v e o t h e r market methods are not s u p e r i o r t o 

3 adm i n i s t r a t i v e d e t e r m i n a t i o n , b u t I t h i n k as a 

4 g e n e r a l m a t t e r , e v e r y group t h a t we have deposed and 

5 e v e r y group t h a t we have asked g e n e r a l l y agrees t h a t 

6 market methods are a b e t t e r d e t e r m i n a t i o n o f market 

7 v a l u e t h a n a d m i n i s t r a t i v e f o r e c a s t s , j u s t based on 

8 t h e l o n g h i s t o r y o f f a i l u r e f r o m t h a t p r o c e s s . 

9 Q Do you equate s i l e n c e f r o m o t h e r p a r t i e s on 

10 t h i s i s s u e as s u p p o r t f o r t h e company's p r o p o s i t i o n ? 

11 A No. I r e l y more on t h e d e p o s i t i o n s , and I 

12 t h i n k I have i n c l u d e d them i n my r e b u t t a l t e s t i m o n y . 

13 Q S i r , your t e s t i m o n y d i s c u s s e s what w i l l 

14 o c c u r i f t h e proposed a s s e t a u c t i o n does not produce 

15 v a l u e s u f f i c i e n t t o t e r m i n a t e t h e CTC w i t h i n a s h o r t 

16 p e r i o d ? Am I c o r r e c t ? 

17 A I t h i n k t h e t e s t i m o n y t a l k s about t h e 

18 r e l a t i o n s h i p between t h e a u c t i o n and t h e prob l e m 

19 c r e a t e d by an o b l i g a t i o n t o serve under r a t e cap 

20 l e g i s l a t i o n . 

21 Q But i t a l s o s p e c i f i c a l l y n o t e s t h a t i f t h e 

22 a s s e t o p t i o n does not produce v a l u e s s u f f i c i e n t t o 

23 t e r m i n a t e t h e CTC? 

24 A Yes. 

25 Q Am I c o r r e c t ? 
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1 A That t h e r e i s a c o n t i n u i n g problem. To the 

2 e x t e n t t h a t we have a need t o c o n t i n u e t o c o l l e c t t h e 

3 CTC, we s t i l l need t o s e t annual market c r e d i t s , and 

4 t h a t i s the p o i n t t h a t I am t r y i n g t o make. 

5 Q I u n d e r s t a n d . Thank you. Who w i l l make 

6 t h i s d e t e r m i n a t i o n , and when w i l l i t be known? 

7 A Which d e t e r m i n a t i o n ? 

8 Q The d e t e r m i n a t i o n whether or not t h e v a l u e s 

9 are s u f f i c i e n t t o t e r m i n a t e t h e CTC? 

10 A W e l l , under our p r o p o s a l , i t would be, the 

11 Commission would u l t i m a t e l y make t h a t d e c i s i o n based 

12 on recommendations from t h e pa n e l o f e x p e r t s d e a l i n g 

13 w i t h market i n f o r m a t i o n . 

14 Q Your t e s t i m o n y a l s o i n d i c a t e s t h a t t h e 

15 company r e q u e s t s f r o m t h e Commission assurance t h a t 

16 t h e Commission w i l l f a i r l y address t h e r a t e cap? Am 

17 I c o r r e c t ? 

18 A Yes. 

19 Q I s t h e company c o n t e m p i a t i n g a s p e c i f i c t y p e 

2 0 o f Commission a c t i o n ? 

21 A W e l l , I t h i n k we have mentioned i n t h e 

22 t e s t i m o n y , one t h i n g t o do would be t o waive t h e r a t e 

2 3 cap o b l i g a t i o n a t t h a t t i m e . 

24 The c r i t i c a l i s s u e here i s t h a t t h e company 

2 5 needs some o p p o r t u n i t y t o r e c o v e r c o s t s a s s o c i a t e d 

HOLBERT ASSOCIATES 
(717) 540-9669 



56 

1 w i t h the t a k i n g t h e r i s k t h a t customers may come back 

2 under r a t e cap l e g i s l a t i o n when market p r i c e s go up, 

3 and i f the company has d i v e s t e d i t s a s s e t s , i t 

4 d o e s n 1 t have any a b i l i t y t o hedge t h a t r i s k on i t s 

5 own, and so we are j u s t a s k i n g t h a t t h e r e needs t o be 

6 some way of r e c o n c i l i n g t h a t t o make sure t h a t any 

7 l o s t d o l l a r s , t h a t t h e company s h o u l d not be a t r i s k 

8 f o r , a n d e 1 i m i n a t i n g the r a t e cap I t h i n k we propose 

9 i s one way o f d o i n g t h a t a t t h a t t i m e . 

10 Q H y p o t h e t i c a l l y , i f t h e Commission does not 

11 address t h i s i s s u e f a i r l y what t h e n would be t h e 

12 company's response? 

13 A W e l l , I guess u l t i m a t e l y , w i t h a l l the 

14 Commission's d e c i s i o n s , I mean, we t r u s t t h a t t h e 

15 Commi ss i o n w i l l addre s s t h i n g s f a i r l y , and we would 

16 pursue whatever remedies t h a t we have a v a l l a b 1 e . 

17 I a l s o don't view t h i s as something t h a t 

18 c a n ' t be d e a l t w i t h . 

19 I w i l l t e l l you t h a t i n o t h e r s t a t e s 

20 Q I'm s o r r y . "Cannot be d e a l t w i t h , " you 

21 s a i d ? 

22 A Yes. I am not s a y i n g t h a t -- l e t me 

23 r e p h r a s e . We b e l i e v e t h a t t h i s can be d e a l t w i t h i n 

24 a r e a s o n a b l e way. 

25 We a l s o b e l i e v e t h a t our p a r t i c u l a r 

HOLBERT ASSOCIATES 
(717) 540-9669 



57 

1 p r o p o s a l , w i t h a f l e x i b l e t r i g g e r and a s l i d i n g s c a l e 

2 as t o when t h e o p t i o n s may be h e l d , o r when t h i s 

3 market d e t e r m i n a t i o n may be made, has been d e s i g n e d 

4 t o m i n i m i z e any pro b l e m t h a t would r e s u l t because of 

5 t h i s , so t o t h e e x t e n t t h a t we r e a l l y t r y and watch 

6 what happens t o market i n d i c a t o r s , we s h o u l d be a b l e 

7 t o t i m e t h i s so t h a t when we end t h e CTC, we w i l l 

8 have c o l l e c t e d our s t r a n d e d c o s t s , and we won't have 

9 a c o n t i n u i n g o b l i g a t i o n t o serv e --

10 Q I u n d e r s t a n d . 

11 A so our p r o p o s a l i s d e s i g n e d t o m i n i m i z e 

12 t h a t . 

13 Q Thank you. S i r , you would agree t h a t 

14 m i t i g a t i o n e f f o r t s are not t h e o n l y f a c t o r t h a t t h e 

15 Commission may c o n s i d e r i n c o n s i d e r i n g s t r a n d e d c o s t 

16 l e v e l s t o be r e c o v e r e d f r o m r a t e payers? 

17 A Under what a u t h o r i t y ? J u s t i n g e n e r a l ? The 

18 Commission can l o o k a t a whole h o s t o f f a c t o r s i n 

19 s e t t i n g r e g u l a t e d r a t e s o f r e t u r n s f o r companies. 

2 0 Q Would you agree t h a t t h e Commi s s i o n must 

21 l o o k t o t h e o v e r a l l e f f e c t on r a t e p a yers i n s e t t i n g 

2 2 s t r a n d e d c o s t l e v e l s ? 

23 A I t h i n k t h a t would be one t h i n g t h a t t h e y 

24 would l o o k a t . 

25 Q Would you a l s o agree t h a t t h e Commission 
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1 must l o o k a t the o v e r a l l e f f e c t o f t h e r e c o v e r y l e v e l 

2 o f a u t i l i t y ? 

3 A I would t h i n k t h e y would have t o l o o k a t 

4 t h a t , yes. 

5 Q Am I c o r r e c t t h a t y o u r t e s t i m o n y suggests 

6 t h a t some o f t h e p r o p o s a l s i n t h i s p r o c e e d i n g 

7 c o n f l i c t w i t h t h e Customer Choice Act? 

8 A W e b e l i eve t h e y do, ye s, s i r , and Mr. 

9 C l a y t o n goes i n t o t h a t i n some d e t a i l . 

10 Q Do you be1i e v e t h a t you are s u f f i c i e n t l y 

11 f a m i l i a r w i t h t h e Customer Choice Act t o make t h a t 

12 s t a t e m e n t ? 

13 A Yes, I do. 

14 Q Could you t e l l me where i n t h e l e g i s l a t i o n 

15 i t addresses t h e concept o f g e n e r i c s h a r i n g o f 

16 s t r a n d e d c o s t s ? 

17 A I argue t h a t i t does not address g e n e r i c 

18 s h a r i n g . 

19 My t e s t i m o n y i s t h a t i t does not --

2 0 Q I u n d e r s t a n d . 

21 A -- t h a t s h a r i n g i s n o t i n t h e l e g i s l a t i o n , 

22 and my t e s t i m o n y i s t h a t t h a t i s one o f t h e problems 

23 t h a t I have w i t h some of t h e o t h e r companies' 

24 t e s t i m o n y . 

2 5 Q How does t h e s h a r i n g concept d e v i a t e f r o m 
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1 t h e l e g i s l a t i o n ? 

2 A W e l l , I t h i n k t h e way my t e s t i m o n y reads i s 

3 t h a t t h e p a r t i e s somehow say t h a t i t i s r e q u i r e d , and 

4 I d o n 1 t b e l i e v e t h a t i t i s r e q u i r e d , and I d o n 1 t 

5 b e l i e v e t h a t ' s c o n s i s t e n t w i t h t h e l e g i s l a t i o n . 

6 Q Am I c o r r e c t t h a t y our t e s t i m o n y suggests 

7 t h a t r a t e p a yers w i l l n ot be harmed i f t h e g e n e r a t i o n 

8 c r e d i t i s n o t equal t o t h e a c t u a l market p r i c e ? 

9 A Would you say t h a t one more t i m e , please? 

10 Q Your t e s t i m o n y suggests t h a t r a t e payers 

11 w i l l n o t be harmed i f t h e g e n e r a t i o n c r e d i t i s not 

12 equal t o a c t u a l market p r i c e ? 

13 MR. MOOT: Your Honor --

14 Q I am r e f e r r i n g t o your r e b u t t a l t e s t i m o n y . 

15 MR. MOOT: I would ask f o r a page 

16 r e f e r e n c e . 

17 I t h i n k i t would be h e l p f u l w i t h r e g a r d t o 

18 t h e n a t u r e o f the t e s t i m o n y , and i t i s a double 

19 negat i v e . 

2 0 BY MR. DOUGHERTY: 

21 Q P a g e 2 1 o f your r e b u t t a l t e s t imony. 

22 A Okay. L e t ' s see. 

23 Okay. Now, would you p o i n t o u t what l i n e 

24 i s t h a t ? 

25 Q 16 t h r o u g h 20. 
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1 A Yes. The way t h i s i s , t h e p o i n t I am making 

2 here i s , under r a t e cap l e g i s l a t i o n , customers can 

3 come back t o t h e u t i l i t y a t any t i m e , r e g a r d l e s s of 

4 what happens t o market p r i c e s , and t h e y w i l l never 

5 have t o pay more t h a n t h e c u r r e n t r a t e cap. 

6 I f market p r i c e s go below what i s i m p l i c i t 

7 i n the s e market c r e d i t s , customers a r e n ' t harmed 

8 t h e r e , e i t h e r , because t h e y g e t t h e f u l l b e n e f i t of 

9 them, and I am j u s t s a y i n g t h a t under any 

10 c i r c u m s t a n c e , t h e y are p r o t e c t e d . 

11 I t i s t h e company t h a t has t h e concern t h a t 

12 i f , you know, c r e d i t s are s e t v e r y h i g h , t h e n t h e r e 

13 i s no way t h a t t h a t r e f l e c t s t h e a c t u a l market p r i c e . 

14 The company c a n ' t p o s s i b l y have a r e a s o n a b l e 

15 o p p o r t u n i t y t o c o l l e c t i t s j u s t and r e a s o n a b l e 

16 s t r a n d e d c o s t s . 

17 Q Are you f a m i l i a r w i t h t h e I n d u s t r i a l 

18 I n t e r v e n e r s ' p r o p o s a l i n t h i s p r o c e e d i n g r e g a r d i n g 

19 s t r a n d e d c o s t r e c o v e r y ? 

20 A G e n e r a l l y . I mean, t h e y are f a i r l y complex 

21 p r o p o s a l s . 

22 Which element are you r e f e r r i n g to? 

23 Q Would you agree t h a t t h e r e i s a r e l a t i o n s h i p 

24 between market p r i c e and the t o t a l amount of s t r a n d e d 

25 c o s t s t h a t t h e company w i l l be p e r m i t t e d t o r e c o v e r ? 

HOLBERT ASSOCIATES 
(717) 540-9669 



61 

1 A I be1ieve we are v e r y c l e a r t h a t we do not 

2 b e l i e v e a d m i n i s t r a t i v e d e t e r m i n a t i o n s o f market p r i c e 

3 are a known and measurable methodology f o r 

4 d e t e r m i n i n g s t r a n d e d c o s t , so i f y o u r q u e s t i o n was 

5 market p r i c e s , n ot market p r i c e s d e t e r m i n e d by 

6 adm i n i s t r a t i v e d e t e r m i n a t i on. 

7 Q B u t t o t h e b e s t o f y o u r knowledge, under t h e 

8 I n d u s t r i a l I n t e r v e n e r 1s p r o p o s a l , i f t h e market p r i c e 

9 f o r e c a s t s i n c r e a s e d , w o u l d n ' t t h e s t r a n d e d c o s t t o t a l 

10 decrease, t o the be s t o f your u n d e r s t a n d i n g ? 

11 A I -- I am no t c o m f o r t a b l e t e s t i f y i n g on the 

12 I n d u s t r i a l I n t e r v e n e r ' s p r o p o s a l . 

13 I would be g l a d t o answer any s p e c i f i c 

14 q u e s t i o n t h a t you have. 

15 Q Thank you. No. 

16 MR. DOUGHERTY: Thank you, Your Honor. That's 

17 a l l I have f o r t h i s w i t n e s s . 

18 Thank you, s i r . 

19 JUDGE CORBETT: Okay. Mr. Wiseman? 

20 MR. WISEMAN: Thank you, Your Honor. 

21 CROSS EXAMINATION 

22 BY MR. WISEMAN: 

23 Q I am Kenneth Wiseman, r e p r e s e n t i n g H o s p i t a l 

24 Shared S e r v i c e s and A d m i n i s t r a t i v e Resources, I n c . 

25 Good morning, Mr. M a r s h a l l . 
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1 A Good morning. 

2 Q B e f o r e I s t a r t w i t h my own q u e s t i o n s , I 

3 wanted t o f o l l o w up w i t h something you s a i d e a r l i e r 

4 i n response t o a q u e s t i o n f r o m OCA. 

5 I b e l i e v e you s a i d t h a t i f an a u c t i o n t o o k 

6 p l a c e , t h a t Duquesne would ta k e a l o o k and see what 

7 t h e p r i c e i s t h a t was b i d , and t h e n d e t e r m i n e whether 

8 or n o t i t wanted t o s e l l a t t h a t p r i c e o r r e t a i n t he 

9 a s s e t . 

10 D i d l h e a r you say t h a t ? 

11 A I c a n 1 t remember. I -- I c a n ' t remember. 

12 You would have t o t a k e me back. 

13 I don't remember t h e s p e c i f i c q u e s t i o n t h e y 

14 asked. I w i l l t r y and p a raphrase what I t h i n k t h a t 

15 s t a t e m e n t means 

16 Q That would be f i n e . 

17 A -- i f you would l i k e me t o . One o f t h e 

18 problems t h a t e x i s t s when you use a d m i n i s t r a t i v e 

19 d e t e r m i n a t i o n s of market v a l u e i s t h a t a p a r t i c u l a r 

2 0 e x p e r t can come i n and say, "You ought t o be a b l e t o 

21 s e l l your power a t f i v e c e n t s , " and i f he i s wrong, I 

22 have g o t no a b i l i t y t o s e l l t h e g e n e r a t i o n a t f i v e 

23 c e n t s . 

24 One o f t h e n i c e t h i n g s about r e l y i n g on 

25 market d a t a i s , i t i s i n d i c a t i v e o f what i s a c t u a l l y 
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1 b e i n g t r a d e d i n t h e market on a d a y - t o - d a y b a s i s , and 

2 t h e r e f o r e , i f somebody comes i n and says, "Hey, the 

'3 market p r i c e i s t h r e e c e n t s , " t h e n I can e i t h e r s e l l 

4 them t o t h a t market, o r i f I t h i n k I can beat t h a t 

5 market, I can s e l l i t t o somebody e l s e . 

6 That i s t h e i m p o r t a n c e o f b e i n g a b l e t o 

7 a c t u a l l y m i t i g a t e your c o s t s t o a c t u a l l y be a b l e t o 

8 s e l l y our o u t p u t t h a t I was r e f e r r i n g t o . 

9 Q A l l r i g h t . Then l e t me ask you t h e q u e s t i o n 

10 d i r e c t l y about the a u c t i o n p r o p o s a l . 

11 Would Duquesne - -

12 A Excuse me. Which a u c t i o n , because t h e r e are 

13 a l o t o f a u c t i o n s i n the market. 

14 Q T h i s i s Duquesne's a u c t i o n p r o p o s a l . 

15 A But t h e r e are a l o t o f a u c t i o n s . 

16 Q Oh, I'm s o r r y . 

17 A We have an o i l a c t i o n . We have a l o n g - t e r m 

18 RCI a u c t i o n . We have an a s s e t a u c t i o n . 

19 Q T h i s i s l i k e Duquesne's ass e t a u c t i o n 

2 0 p r o p o s a l . 

21 A The ass e t a u c t i o n p r o p o s a l . 

22 Q Under t h a t a s s e t a u c t i o n p r o p o s a l , would 

23 Duquesne r e t a i n t h e r i g h t t o say, "No, t h e p r i c e i s 

24 not h i g h enough; we don't want t o t a k e t h a t p r i c e ; we 

25 w i l l r e t a i n t h e asset"? 
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1 A What we b e l i e v e , i t would be r e a s o n a b l e t h a t 

2 s i n c e we are p r o v i d i n g an o p p o r t u n i t y f o r t h e 

3 Commission t o say t h a t t h e y b e l i e v e t h a t i s t h e best 

4 method t o d e t e r m i n e market v a l u e , t h a t t h e company 

5 s h o u l d s i m i l a r l y have the r i g h t t o d e c i d e t h a t i t 

6 b e l i e v e s t h a t i t c o u l d do t h a t i f i t b e l i e v e s i t i s 

7 the b e s t method f o r d e t e r m i n i n g market p r i c e s . 

8 I t h i n k -- so t h a t i s t h e answer t o my 

9 q u e s t i o n . 

10 Q W e l l , I'm s o r r y , b u t I don * t t h i n k t h a t i s 

11 r e s p o n s i v e , Mr. M a r s h a l l . 

12 What I want t o know i s i f Duquesne -- I'm 

13 s o r r y -- i f the Commission approves t h e ass e t a u c t i o n 

14 p r o p o s a l by Duquesne, and a b i d d e r s u b m i t s a b i t f o r 

15 a p a r t i c u l a r a s s e t --

16 A Yes. 

17 Q -- and Duquesne d e t e r m i n e s i n i t s own 

18 d i s c r e t i o n t h a t t h a t p r i c e i s not h i g h enough, t h a t 

19 the b i d i s not h i g h enough --

20 A Oh, I see. 

21 Q -- would Duquesne r e t a i n t h e o p t i o n t o say, 

22 "No, we don't want t o s e l l t h a t a s s e t ; we w i l l r e t a i n 

23 t h a t p a r t i c u l a r a s s et"? 

24 A No. Let me c l a r i f y t h e q u e s t i o n . I t h i n k 

25 t h i s goes t o the i s s u e o f whether or not Duquesne --
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1 or l e t ' s s t a r t w i t h a s t a n d a l o n e case, because t h a t 

2 i s what t h i s i s . 

3 We are s a y i n g t h a t i f we - - i f t h e 

4 Commission d e c i d e s t h a t we s h o u l d use t h e a u c t i o n 

5 p r o c e s s t o d e t e r m i n e t h e market v a l u e o f t h e p l a n t s , 

6 t h a t Duquesne would agree t o use t h a t p r o c e s s , and we 

7 would agree t o abide by t h e r e s u l t o f t h a t p r o c e s s , 

8 and we s t a t e t h a t we do n o t a n t i c i p a t e , as a s t a n d 

9 a l o n e company, p a r t i c i p a t i n g on an arm's l e n g t h b a s i s 

10 i n t h a t a u c t i o n . 

11 We a l s o say i n t h e t e s t i m o n y t h a t i f we d i d 

12 want t o b i d i n t h a t a u c t i o n a l o n g w i t h o t h e r b i d d e r s , 

13 t h a t we would do t h a t i n an arm's l e n g t h way. 

14 We would submit t h e s p e c i f i c p r o c e d u r e s t o 

15 the PUC t h a t t h e y would approve ahead of t i m e as t o 

16 how we would do t h a t , b u t we would i n no way have any 

17 advantage over o t h e r p a r t i c i p a n t s i n t h e a u c t i o n 

18 p r o c e s s , so no, we would not have a r i g h t o f f i r s t 

19 r e f u s a l , o r no, we would not have any a d d i t i o n a l 

20 i n f o r m a t i o n o r any advantage over anyone e l s e t h a t 

21 might b i d i n the p r o c e s s . 

22 The p o i n t o f t h i s i s t o use Commission 

23 d e t e r m i n e d and approved p r o c e d u r e s . 

24 We would submit a l l o f our p r o c e d u r e s t o t h e 

25 PUC on how t h i s a u c t i o n ought t o work, and we would 
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1 f o l l o w t h o s e p r o c e d u r e s . 

2 Q I s i t Duquesne 1s p o s i t i o n t h a t t h e r e s u l t s 

3 o f t h e a u c t i o n w i l l e s t a b l i s h f a i r market v a l u e f o r a 

4 p a r t i c u l a r g e n e r a t i o n asset? 

5 A I t i s one way t o do t h a t , yes, s i r . 

6 Q And I t a k e i t from something you s a i d 

7 e a r l i e r , t h a t i s because i f t h e y -- i f a b i d d e r who 

sub m i t s a b i d i s w i l 1 i n g t o pay a p a r t i c u l a r amount 

9 o f money, t h a t t h a t amount o f money e s t a b l i s h e s f a i r 

10 market v a l u e ? I s t h a t c o r r e c t ? 

11 A Yes, s i r . 

12 Q A l 1 r i g h t . Are you f a m i l i a r w i t h t h e f a c t 

13 t h a t New England E l e c t r i c System r e c e n t l y s o l d 

14 a p p r o x i m a t e l y 4,000 megawatts o f g e n e r a t i o n c a p a c i t y 

15 t o U.S. G e n e r a t i n g Company? 

16 A I am g e n e r a l l y f a m i l i a r t h a t t h e y have s o l d 

17 t h e i r a s s e t s . 

18 Q I f I were t o t e l l you t h a t t h e p r i c e o f 

19 those a s s e t s was a p p r o x i m a t e l y 1.59 b i l l i o n d o l l a r s , 

20 would t h a t sound r i g h t t o you? 

21 A I d o n ' t have f a m i l i a r i t y w i t h t h e s p e c i f i c 

22 numbers. 

23 Q I f I were t o t e l l you t h a t t h e a s s e t s s o l d 

24 a t a p p r o x i m a t e l y one and a h a l f t i m e s book v a l u e , 

25 were you aware of t h a t f a c t ? 
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1 A Very g e n e r a l l y , as r e p o r t e d i n t h e 

2 1 i t e r a t u r e . 

3 I t h i n k t h e r e i s some q u e s t i o n as t o what 

4 e x a c t l y i s b e i n g s o l d , o r a power c o n t r a c t b e i n g s o l d 

5 or a s s e t s be i n g s o l d , and a u c t i o n s are v e r y complex. 

6 I mean, you know, what - - you know, how are 

7 t h e y d e a l i n g w i t h o b i i g a t i o n s t o serve ? 

8 How are t h e y d e a l i n g w i t h o b i i g a t i o n s t o 

9 employees? And t h e r e are a l o t o f c o m p l e x i t i e s t h a t 

10 have t o be t a k e n i n t o a c c o u n t . 

11 A l s o , I would b u t yes. G e n e r a l l y I am 

12 aware t h a t i n Massachusetts, New England E l e c t r i c 

13 System has s o l d a s s e t s i n t o t h e market, and I b e l i e v e 

14 t h e y have come back w i t h a p r i c e h i g h e r t h a n book 

15 v a l u e . 

16 Q Are you aware o f the s a l e by PG&E o u t i n 

17 C a l i f o r n i a i n November, t he s a l e o f i t s a s s e t s , 

18 g e n e r a t i o n assets? 

19 A l a m f a m i l i a r t h a t some asse t s a l e s have 

20 t a k e n p l a c e i n C a l i f o r n i a as w e l l . 

21 Q And i s i t your u n d e r s t a n d i n g t h a t when PG&E 

22 s o l d i t s g e n e r a t i o n a s s e t s t h a t t h e buyers p a i d 

23 a p p r o x i m a t e l y 1.3 ti m e s n e t book v a l u e f o r those 

24 a s s e t s ? 

25 A I d o n ' t have t h e s p e c i f i c numbers. 
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1 Q Are you aware t h a t S o u t h e r n C a l i f o r n i a 

2 Edison Company s o l d g e n e r a t i o n a s s e t s i n November of 

3 1997? 

4 A I am aware i n g e n e r a l t h a t a number of 

5 companies i n C a l i f o r n i a have done i t , t h a t a number 

6 i n Massachusetts have done i t , a number are b e i n g 

7 d i s c u s s e d i n New York t o do i t . 

8 I don't have the s p e c i f i c numbers. 

9 I would note t h e y are a l l i n d i f f e r e n t 

10 markets and d i f f e r e n t t i m e frames and d i f f e r e n t 

11 elements o f what i s b e i n g a u c t i o n e d o f f , i n c l u d i n g 

12 a s s e t s and l i a b i l i t y , b u t yes, I am aware t h a t t h i s 

13 i s happening on a wi d e - s p r e a d b a s i s . 

14 Q W e l l , l e t me ask you j u s t g e n e r a l l y , t h e n : 

15 Are you aware, w i t h r e s p e c t t o t h e s a l e s o f a s s e t s i n 

16 Massachusetts and C a l i f o r n i a t h a t a l l o f those a s s e t s 

17 have been s o l d a t some m u l t i p l e o f net book v a l u e ? 

18 A A g a i n , I don't have a comprehensive 

19 a n a l y s i s , but the ones t h a t I am aware o f have been 

2 0 done above book v a l u e , yes. 

21 Q I n your - -

22 A I would a l s o say, I am o n l y aware t h a t 

23 e i t h e r gas o r c o a l p l a n t s have a c t u a l l y been 

24 a u c t i o n e d o f f a t t h i s p o i n t . 

25 I am not aware t h a t t h e r e has been an 
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1 a u c t i o n o f a n u c l e a r p l a n t y e t , b u t t h a t i s a g e n e r a l 

2 u n d e r s t a n d i n g . 

3 Q Would you agree t h a t t h e s a l e s t h a t had 

4 t a k e n p l a c e t o da t e d e m o n s t r a t e t h a t t h e r e i s a 

5 market out t h e r e t h a t i s i n f a c t w i l l i n g t o pay a 

6 m u l t i p l e o f net book v a l u e f o r g e n e r a t i o n assets? 

7 A Aga i n , as I d e s c r i b e d t o you, and I t h i n k we 

8 say i n our t e s t i m o n y , what i s c r i t i c a l i s t h a t i t i s 

9 comparable, b u t i n the market t h a t you d e s c r i b e d , 

10 under t h e c o n d i t i o n s t h a t you have d e s c r i b e d , t h e y 

11 have been above book v a l u e , yes. 

12 Q A l l r i g h t . Now, l e t ' s t a l k about y o u r 

13 p r o p o s a l i n your r e b u t t a l t e s t i m o n y . 

14 I b e l i e v e you say t h e r e t h a t i f a s s e t s s o l d 

15 a t above n e t book v a l u e , t h a t you would c r e d i t t h e 

16 excess r e c o v e r y a g a i n s t any over c o l l e c t i o n s o f CTCs? 

17 I s t h a t c o r r e c t ? 

18 A You mean a t the t i m e o f a f i n a l 

19 r e c o n c i l i a t i o n ? 

20 Q Yes. 

21 A Yes, t h a t i s c o r r e c t . 

22 Q And I take i t , t h e n , t h a t you are s a y i n g 

23 t h a t t h e excess revenues would, i n essence, m i t i g a t e 

24 s t r a n d e d c o s t s ? 

25 I s t h a t r i g h t ? 
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1 A Yes. I t h i n k t h e f u l l p r o p o s a l we make i s , 

2 by v i r t u e o f the way t h a t we have e a r l y t r i g g e r s , 

3 t h a t we would expect t o do t h i s i n such a way t h a t 

4 when we s o l d i t , t h e r e would not be excess revenues. 

5 To t h e e x t e n t t h a t we missed i t a l i t t l e 

6 b i t , we are s a y i n g , yes, we would r e f u n d i t . 

7 I mean, I t h i n k t h a t i s t h e f u l l scope of 

8 our t e s t i m o n y . 

9 Q I a p o l o g i z e . I c a n ' t g i v e you a s p e c i f i c 

10 r e f e r e n c e on t h i s . I t h i n k i t i s i n Mr. C l a y t o n ' s 

11 t e s t imony, but l e t me see i f you agree w i t h t h e 

12 s t a t e m e n t t h a t Duquesne i n t e n d s t o f u l l y m i t i g a t e i t s 

13 s t r a n d e d c o s t s t o t h e e x t e n t p o s s i b l e ? 

14 A Yes, s i r . 

15 Q A l l r i g h t . I want t o ask you a 

16 h y p o t h e t i c a l . 

17 L e t ' s j u s t assume t h a t you have a g e n e r a t i o n 

18 a s s e t t h a t has net book v a l u e o f 100 m i l l i o n d o l l a r s , 

19 and t h e r e i s a buyer out t h e r e t h a t i s w i l l i n g t o pay 

20 150 m i l l i o n d o l l a r s f o r t h a t g e n e r a t i o n a s s e t . 

21 Would the f i f t y m i l l i o n d o l l a r s excess 

22 r e c o v e r y i n t h a t h y p o t h e t i c a l t h e n be used t o o f f s e t 

2 3 o t h e r s t r a n d e d c o s t s ? 

24 A Yes, s i r , as we d i d i n t h e F o r t M a r t i n s a l e , 

2 5 f o r example. 
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1 Q A l l r i g h t . Now, i n f a c t , t h a t i s e x a c t l y 

2 where I wanted t o go n e x t , t h e F o r t M a r t i n s a l e . 

3 Am I c o r r e c t t h a t t h e F o r t M a r t i n p l a n t s o l d 

4 a t a p p r o x i m a t e l y 169 m i l l i o n d o l l a r s ? I s t h a t r i g h t ? 

5 A l t sounds about r i g h t . 

6 Q A l l r i g h t . And Duquesne's n e t book v a l u e 

7 was a p p r o x i m a t e l y 37 m i l l i o n d o l l a r s ? Does t h a t 

8 sound r i g h t ? 

9 A You c o u l d check t h e d e t a i l s w i t h Mr. 

10 C l a y t o n , b ut I don't have t he s p e c i f i c number i n 

11 mind. 

12 Q G e n e r a l l y , does t h a t sound c o r r e c t ? 

13 A G e n e r a l l y , i t was a m u l t i p l e o f book v a l u e , 

14 but I c o u l d n ' t t e l l you e x a c t l y what t h e number was. 

15 Q Would you agree w i t h t h e p r o p o s i t i o n t h a t 

16 APS's purchase o f t h e F o r t M a r t i n p l a n t , o f 

17 Duquesne's i n t e r e s t i n the F o r t M a r t i n p l a n t , 

18 e s t a b l i s h e d f a i r market v a l u e o f t h a t i n t e r e s t a t t h e 

19 time? 

20 A At t h a t t i m e f o r t h a t p l a n t , yes, s i r . 

21 Q A l 1 r i g h t . Now, i f t h e Commi s s i o n r e j e c t s 

22 t h e market-based p r o p o s a l s t h a t Duquesne has made, 

23 and f o r t h a t m a t t e r , r e j e c t s o t h e r p a r t i e s ' market 

2 4 based p r o p o s a l s , and i n s t e a d d e t e r m i n e s t o go w i t h an 

2 5 a d m i n i s t r a t i v e d e t e r m i n a t i o n , a one-time 
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1 a d m i n i s t r a t i v e d e t e r m i n a t i o n o f s t r a n d e d c o s t s , 

2 s h o u l d t h e F o r t Mart i n s a l e be c o n s i d e r e d as one data 

3 p o i n t f o r t h e Commission t o c o n s i d e r i n v a l u i n g 

4 Duquesne's r e m a i n i n g assets? 

5 A I cannot s u p p o r t t h e use o f a d m i n i s t r a t i v e 

6 proc e s s under any c i r c u m s t a n c e s , so I c a n ' t . I do 

7 not b e l i e v e t h a t i s t h e a p p r o p r i a t e way t o do i t . 

8 Q Have you read Mr. S c h n i t z e r ' s r e b u t t a l 

9 t e s t i m o n y , Mr. M a r s h a l l ? 

10 A I am g e n e r a l l y f a m i l i a r w i t h i t , yes. 

11 Q Mr. S c h n i t z e r says t h a t i f t h e Commission 

12 r e j e c t s t h e market based p r o p o s a l s of Duquesne, t h a t 

13 t h e n Duquesne's p o s i t i o n i s t h a t i t i s e n t i t l e d t o 

14 1.9 b i l l i o n d o l l a r s i n s t r a n d e d c o s t r e c o v e r i e s based 

15 upon Mr. S c h n i t z e r ' s f o r e c a s t s o f market p r i c e s . 

16 I s t h a t Duquesne's p r o p o s a l ? 

17 MR. MOOT: Your Honor, here a g a i n we are a s k i n g 

18 about t e s t i m o n y t h a t t h e w i t n e s s d i d n ' t sponsor and 

19 has n ' t had an o p p o r t u n i t y t o r e v i e w b e f o r e he answers 

2 0 t h e q u e s t i o n . 

21 I j u s t ask t h a t he have an o p p o r t u n i t y t o l o o k 

2 2 a t what Mr. Wiseman i s t a l k i n g about b e f o r e he 

23 answers t h e q u e s t i o n . 

24 JUDGE CORBETT: A l l r i g h t . F a i r enough. 

2 5 MR. WISEMAN: Your Honor I a p o l o g i z e . I don't 
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1 have a s p e c i f i c c i t e on t h i s r i g h t now. 

2 I c o u l d f i n d i t , i f t h i s would be a c o n v e n i e n t 

3 t i m e t o t a k e a break. 

4 JUDGE CORBETT: We were g o i n g t o t a k e a break 

5 a f t e r y our c r o s s anyway, so why d o n 1 1 we t a k e a 

6 t e n - m i n u t e r e c e s s , so we w i l l be back here a t q u a r t e r 

7 t o . 

8 {Recess taken.) 

9 JUDGE CORBETT: We are back on t h e r e c o r d . Mr. 

10 Wiseman? 

11 MR. WISEMAN: Thank you, Your Honor. 

12 BY MR. WISEMAN: 

13 Q Mr. M a r s h a l l , would you p l e a s e r e f e r t o Mr. 

14 S c h n i t z e r ' s r e b u t t a l t e s t i m o n y , and I would d i r e c t 

15 you t o Page 4, L i n e s 17 t h r o u g h 2 0. 

16 Have you had an o p p o r t u n i t y t o r e a d t h a t ? 

17 A Yes. I see t h a t . 

18 Q A l l r i g h t . I t says t h e r e , "Should t h e 

19 Commi s s i o n r e j e c t t h i s p r o p o s a l i n f a v o r o f a 

2 0 one - t ime a d m i n i s t r a t i v e det e r m i n a t i o n , t h e company 

21 has p u t f o r w a r d adequate evidence t o s u p p o r t a 

22 s t r a n d e d c o s t d e t e r m i n a t i o n o f one thousand n i n e 

23 hundred sixteen million dollars as of January 1, 

24 1999. 

2 5 D i d I read t h a t c o r r e c t l y ? 
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1 A T h a t i s what t h i s says, yes. 

2 Q A l l r i g h t . I s t h a t Duquesne's -- now, i s 

3 t h a t Duquesne's p r o p o s a l , i n t h e event t h a t t h e --

4 I'm s o r r y - - t h a t a market based d e t e r m i n a t i o n i s 

5 r e j e c t e d ? 

6 A W e l l , t h e r e may be you w i l l have t o ask 

7 Mr. S c h n i t zer t h i s . 

8 My v i e w of t h i s i s t h a t he has p u t t o g e t h e r , 

9 based on t h e b e s t e v i d e n c e , market evidence t h a t we 

10 have, i f you want t o make a one-time d e t e r m i n a t i o n , 

11 t h e b e s t evidence we have r e l e v a n t t o market g i v e s us 

12 the r e s u l t o f 1.9 m i l l i o n , and I t h i n k what he i s 

13 t r y i n g t o emphasize here i s t h i s n o t i o n o f a one 

14 t i m e . 

15 We don't t h i n k t h a t i t makes sense, f o r a l l 

16 t h e reasons i n my r e b u t t a l t e s t i m o n y , t o do a 

17 one-time d e t e r m i n a t i o n now, and he i s s a y i n g , i f t h e y 

18 r e j e c t e v e r y t h i n g e l s e , t h e b e s t i n f o r m a t i o n we have 

19 now, based on market evidence and our f o r w a r d RFP, 

20 would suggest t h a t t h a t i s the k i n d o f s t r a n d e d c o s t s 

21 we have - -

22 Q Mr. M a r s h a l l --

23 A -- b u t t h a t i s my i n t e r p r e t a t i o n o f i t . 

24 Q Mr. M a r s h a l l , am I c o r r e c t , Mr. S c h n i t z e r i s 

25 not an employee of Duquesne? I s t h a t c o r r e c t ? 
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1 A That i s c o r r e c t . 

2 Q And you are Duquesne's CEO? I s t h a t 

3 c o r r e c t ? 

4 A That's c o r r e c t . 

5 Q So you are Duquesne's p o l i c y w i t n e s s i n t h i s 

6 p r o c e e d i n g ? 

7 A That's c o r r e c t . 

8 Q W e l l , I am a s k i n g you, as Duquesne's p o l i c y 

9 w i t n e s s , i f t h e Commission r e j e c t s t h e market-based 

10 p r o p o s a l s t h a t Duquesne has made, and t h a t o t h e r 

11 p a r t i e s have made --

12 A R i g h t . 

13 Q -- i s i t Duquesne's p o s i t i o n t h a t i t i s 

14 e n t i t l e d t o 1.9 b i l l i o n d o l l a r s i n s t r a n d e d c o s t s , 

15 based upon an adm i n i s t r a t i v e d e t e r m i n a t i o n ? 

16 A We are s a y i n g t h a t based on t h e be s t 

17 i n f o r m a t i o n we have today, t h a t we e s t i m a t e t h e 

18 number a t 1.9 b i l l i o n . 

19 We do not b e l i e v e t h a t t h a t method i s 

20 adequate t o d e t e r m i n e a s t r a n d e d c o s t c a l c u l a t i o n 

21 t o d a y . 

22 We don't b e l i e v e i t s h o u l d be done today, 

2 3 and we are recommending t h a t i f t h e Commi s s i o n want s 

2 4 t o make a one -1 ime d e t e r m i n a t i o n t o d a y , t h a t we g i v e 

2 5 them t h e o p p o r t u n i t y t o o f f e r d i v e s t i t u r e . 
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1 That i s our p o s i t i o n . 

2 Q I n o t h e r words, you do n o t s u p p o r t t h i s 

3 Commission f i n d i n g t h a t Duquesne has 1.9 b i l l i o n 

4 d o l l a r s i n s t r a n d e d c o s t s , based upon Mr. S c h n i t z e r ' s 

5 c a l c u l a t i o n s ? I s t h a t c o r r e c t ? 

6 A I t h i n k - - l e t me r e s t a t e i t a g a i n . We 

7 b e l i e v e t h a t t h e Commission s h o u l d n ot make a f i n a l 

8 d e t e r m i n a t i o n . 

9 We are p r o v i d i n g a p r o p o s a l t o them i f t h e y 

10 want t o . 

11 We b e l i e v e our p r o p o s a l i s one t h a t i s based 

12 on a j u s t and re a s o n a b l e and known and measurable 

13 s t a n d a r d , and a l l we are s a y i n g h e r e , and a l l Mr. 

14 S c h n i t z e r i s s a y i n g i s t h a t t h e b e s t i n f o r m a t i o n we 

15 have tod a y i s 1.9 b i l l i o n . 

16 You know, when we see a f i n a l Commission 

17 o r d e r , and we l o o k a t t h e whole o r d e r , you know, the 

18 Commission may not agree w i t h us. 

19 W e w i l l have t o l o o k a t t h a t , and we w i l l 

2 0 have t o ask o u r s e l v e s , do we f e e l t h a t i t meets a 

21 known and measurable s t a n d a r d , and t h a t we are be i n g 

22 g i v e n a r e a s o n a b l e o p p o r t u n i t y t o c o l l e c t our 

23 s t r a n d e d c o s t s , so I mean, I ca n ' t -- t h a t ' s our 

24 p o s i t i o n . 

2 5 MR. WISEMAN: Your Honor, I asked t h e w i t n e s s 
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1 f o r a q u e s t i o n t h a t r e q u i r e d a yes o r no answer. 

2 I h a v e n o obj e c t i o n t o t h e w i t n e s s e x p l a i n i n g 

3 h i s answer, b u t I b e l i e v e I am e n t i t l e d t o have a 

4 d i r e c t answer t o my q u e s t i o n , and p a r t i c u l a r l y g i v e n 

5 t h a t t h i s i s Duquesne 1s CEO, and he i s t h e p o l i c y 

6 w i t n e s s , and t h i s i s i n f a c t t h e core i s s u e i n t h i s 

7 p r o c e e d i n g t h a t I have asked him about. 

8 MR. MOOT: Your Honor, I t h i n k i n g e n e r a l i t i s 

9 f a i r t o ask a w i t n e s s t o b e g i n w i t h a yes o r no 

10 answer, b u t I t h i n k two t h i n g s need t o happen. 

11 One i s, the r e p o r t e r needs t o r e a d back t h e 

12 q u e s t i o n , u n l e s s Mr. Wiseman wants t o r e p h r a s e i t , 

13 and i f t h e q u e s t i o n i s read back, I b e l i e v e I w i l l 

14 have an ob j e c t i o n , because i t m i s s t a t e s what he j u s t 

15 s a i d . 

16 I t says i n t h e l a s t c l a u s e t h a t we would 

17 s u p p o r t an a d m i n i s t r a t i v e d e t e r m i n a t i o n , which i s 

18 e x a c t l y c o n t r a r y t o what Mr. M a r s h a l l had j u s t t o l d 

19 him. 

20 JUDGE CORBETT: Okay. L e t ' s have t h e q u e s t i o n 

21 r e a d back, and t h e n l e t ' s t a k e i t from t h a t p o i n t . 

22 Can we do t h a t , Mary E l l e n ? 

23 {Record read.) 

24 JUDGE CORBETT: Can you answer t h e q u e s t i o n i n 

25 a yes or no f a s h i o n , Mr. M a r s h a l l ? 
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1 MR. MOOT: Your Honor , does he have need t o 

2 f o l l o w t h a t up w i t h a p r o p e r c l a r i f i c a t i o n ? 

3 JUDGE CORBETT: Yes. Let me j u s t say t h a t 

4 u s u a l l y i n my p r e l i m i n a r y remarks, what say f i r s t 

5 t h i n g , t h e f i r s t day of t h e h e a r i n g s , i s t h a t 

6 n o r m a l l y I would ask the w i t n e s s e s t o answer a 

7 quest i o n i n a yes o r no f a s h i o n i f t h e quest i o n asks 

8 f o r t h a t t y p e of a response, and t h e n I w i l l g i v e t h e 

9 w i t n e s s e s a r e a s o n a b l e o p p o r t u n i t y t o e x p l a i n t h e 

10 answers, so Mr. M a r s h a l l , w i t h t h a t , can you answer 

11 t h e quest i o n i n t h a t f a s h i o n ? 

12 THE WITNESS: Can I u n d e r s t a n d t h e 

13 i n s t r u c t i o n s , t h a t I c o u l d t r y and c l a r i f y i t b e f o r e 

14 I answer yes or no? 

15 JUDGE CORBETT: No. I would l i k e t o have a yes 

16 o r no f i r s t , and t h e n I w i l l g i v e you a r e a s o n a b l e 

17 o p p o r t u n i t y t o e x p l a i n . 

18 A Okay. We would s u p p o r t t h a t t h e best 

19 i n f o r m a t i o n we have today, i f we had t o make the 

20 d e t e r m i n a t i o n today, i s t h a t t h e number i s 1.9 

21 b i l l i o n , b u t what I would l i k e t o c l a r i f y i s , we are 

22 g i v i n g a l o t o f m a t e r i a l and a l o t o f recommendations 

2 3 t o t h e Commi ss i o n on why we t h i n k t h a t i s not the 

24 r i g h t way t o go, so when you say t o me, do we su p p o r t 

2 5 i t , we s u p p o r t a l l o f our p r o p o s a l s , and we g i v e v e r y 
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1 s t r o n g reasons why we don't t h i n k a one-time 

2 d e t e r m i n a t i o n t o d a y i s t h e r i g h t away t o do i t , b ut 

3 we are t r y i n g t o be r e s p o n s i v e , and we a r e s a y i n g , i f 

4 the Commission i s t o ask us, based on t h e be s t 

5 i n f o r m a t i o n we have, what would t h e number be, i t i s 

6 1.9, b u t when you say, do I s u p p o r t i t , I d o n 1 t 

7 s u p p o r t i t , because o f a l l t h e o t h e r reasons t h a t we 

8 have j u s t l a i d o u t . 

9 Now, i s t h a t f a i r ? W e l l , t h a t i s what I am 

10 t r y i n g t o c l a r i f y . 

11 Q S o t h e n I t a k e i t t h e answer t o my q u e s t i o n 

12 was yes, w i t h your c l a r i f i c a t i o n ? 

13 A The answer i s e x a c t l y as I j u s t gave i t . 

14 Q Wei1, you never used t h e word yes o r no, I 

15 b e 1 i eve. 

16 MR. MOOT: Ken, j u s t f o r c l a r i f i c a t i o n , was the 

17 q u e s t i o n d e s i g n e d t o be, "Do you s u p p o r t Mr. 

18 S c h n i t z e r ' s s t a t e m e n t s w i t h t h e ca v e a t s you jus't 

19 gave?" 

20 I s t h a t i n a sense what you are p o s i n g t o him? 

21 MR. WISEMAN: I can go w i t h t h a t q u e s t i o n f o r 

22 now. 

23 THE WITNESS: And I can go w i t h a yes. 

24 MR. WISEMAN: Thank you, Mr. Moot. I f I g i v e 

25 him t h e q u e s t i o n s t o ask, i t works. 
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1 BY MR. WISEMAN: 

2 Q A l l r i g h t . Again, i f there i s an a d m i n i s t r a t i v e 

3 determination, meaning the market based proposals are a l l 

4 r e j e c t e d , should the Commission consider as data p o i n t s the 

5 sales of assets by PG&E, SoCal Edison, Boston Edison, the 

6 New England E l e c t r i c System and the Fort M a r t i n 

7 tran s a c t i o n ? 

8 A I would be very, very c a r e f u l when the Commission 

9 -- I would ask the Commission t o be very, very c a r e f u l 

10 when they look at data t o make sure t h a t they look a t a 

11 comparison between what those p r i c e s mean i n one area 

12 versus what they mean i n another. 

13 But they look a t , how they compare i n terms of 

14 whether they are i n a constrained transmission area. 

15 Whether they are i n a pool t h a t ' s l a r g e l y o i l or gas 

16 f i r e d . Whether -- how long i n t o the f u t u r e these numbers 

17 may go, the average l i f e of these p l a n t s . I would have 

18 them look at the environmental issues associated w i t h these 

19 p l a n t s . 

2 0 I would have them make sure they d i d a complete 

21 e v a l u a t i o n and again, my recommendation i s t h a t they not 

22 f o l l o w t h a t process. 

23 Q Going back t o my question, i s i t your testimony, 

24 then, t h a t w i t h the, w i t h your explanation t h a t you have 

25 j u s t provided t h a t the Commission should consider those 
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sales of assets as data points? 

A Again, you have t o t e l l me under what 

circumstances. I f e e l l i k e I am saying the same t h i n g over 

and over again. Maybe I am not being responsive. 

MR. WISEMAN: Your Honor, I be l i e v e i t ' s a simple 

question; c a l l s f o r a yes or no answer. He provided an 

explanation. He d i d n ' t say yes or no. 

MR. MOOT: I t h i n k we are at the same p o i n t t h a t we 

were w i t h the l a s t set of questions and the question, w i t h 

those q u a l i f i c a t i o n s , i s the answer yes. 

MR. WISEMAN: That i s p r e c i s e l y the question. 

JUDGE CORBETT: Okay. And Mr. Marshall, your 
answer? 

THE WITNESS: The Commission should look a t whatever 

data i s a v a i l a b l e , yes. 

BY MR. WISEMAN: 

Q Now, I take i t from your various statements t h a t 

you do not, you obviously do not b e l i e v e t h a t p r i c e 

p r o j e c t i o n s are consistent w i t h the known and measurable 

standard. I s t h a t correct? 

A I j u s t --

Q And does t h a t include Mr. Schnitzer's p r i c e 

p r o j e c t i o n s ? 

A I be l i e v e t h a t the major element of Mr. 

Schnitzer's proposal i s the r e l i a n c e on the f i r s t q u a rter 
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1 of RFP. The next question i s s e l f -- so I t h i n k the 

2 m a j o r i t y of my r e l i a n c e on h i s data i s based on the best 

3 market as p a r t of our eight-year forward p r i c e o p t i o n . 

4 MR. MOOT: Can I ask f o r a c l a r i f i c a t i o n i f you 

5 continue t o go on t h i s l i n e . Ken? You mean when you 

6 describe p r i c e p r o j e c t i o n s , do you mean the witness t o 

7 consider both p r o j e c t i o n s by expert witnesses using 

8 modeling data and expert witnesses using market data or i s 

9 i t j u s t one or the other. 

10 MR. WISEMAN: S p e c i f i c a l l y , I was r e f e r r i n g t o a l l 

11 of i t , a c t u a l l y . I t would be the p r i c e p r o j e c t i o n s of Mr. 

12 Schnitzer d u r i n g the p e r i o d 1999 through 2005 and they are 

13 based upon one methodology and h i s p r i c e p r o j e c t i o n s f o r 

14 the p e r i o d 2006 and beyond which are based upon a d i f f e r e n t 

15 methodology. 

16 MR. MOOT: Again, I t h i n k the answer i s t h a t ' s best 

17 i n f o r m a t i o n we have i f we are forced t o make a market 

18 determination. 

19 MR. WISEMAN: That wasn't my question. 

2 0 BY MR. WISEMAN: 

21 Q My question was are Mr. Schnitzer's p r i c e 

22 p r o j e c t i o n s -- now I ' l l make i t very s p e c i f i c t o the p e r i o d 

23 2006 and beyond are those p r i c e p r o j e c t i o n s c o n s i s t e n t 

24 w i t h the known and measurable standard? 
25 A No. 
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1 Q Now, I want t o go back one l a s t time h o p e f u l l y t o 

2 the question. I f there i s an a d m i n i s t r a t i v e determination 

3 i n t h i s case, a l l market based proposals s h a l l be r e j e c t e d 

4 and the Commission were t o f i n d , based on Mr. Schnitzer's 

5 f o r e c a s t s , t h a t Duquesne i s e n t i t l e d t o $1.9 b i l l i o n i n 

6 stranded costs w i l l Duquesne commit t o s e l l generation, the 

7 output of i t s p l a n t s , a t market p r i c e s f o r e c a s t by Mr. 

8 Schnitzer throughout the p e r i o d of h i s fo r e c a s t s , which I 

9 be l i e v e extend out t o the year 2026. 

10 MR. MOOT: I ' d l i k e t o ask f o r a c l a r i f i c a t i o n . The 

11 question asked f o r whether Duquesne would commit t o s e l l a t 

12 those p r i c e s and I t h i n k i t ' s f a i r f o r the questioner t o 

13 inform the witness commit t o sole t o whom, under what 

14 scenarios. What does he mean. 

15 MR. WISEMAN: To s e l l at r e t a i l p r i c e s t o i t s 

16 customers. 

17 MR. MOOT: One c l a r i f i c a t i o n , t o Duquesne's 

18 customers or t o other customers. 

19 MR. WISEMAN: Duquesne's customers, they are the 

20 ones t h i s are bear i n the stranded costs. 

21 THE WITNESS: I t h i n k Duquesne's p o s i t i o n i s we can't 

22 even commit t h a t we are going t o be i n the generation b i l l s 

23 BY MR. WISEMAN: 

24 Q So you would not make t h a t commitments? 

25 A Duquesne can't even commit t h a t i t ' s going t o be 
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1 i n the generation base. And based on a stand-alone basis 

2 t h a t i t w i l l . 

3 Q The answer i s no, you cannot make t h a t 

4 commitment? 

5 A That i s c o r r e c t . 

6 Q Two f i n a l areas of i n q u i r y . F i r s t , do you have 

7 Mr. Clayton's r e b u t t a l testimony there? I t ' s i n the same 

8 volume as your own. Under the second tab. 

9 A Yes. I t looks t h a t i t i s . 

10 Q Could you t u r n t o page 4 of Mr. Clayton's 

11 r e b u t t a l testimony. I would r e f e r you t o l i n e s 10 through 

12 14. Would you review t h a t , please? 

13 A I am sorr y . What pages? 

14 Q Page 4, l i n e s 10 through 14. Okay. As 

15 Duquesne's p o l i c y witness could you f i r s t paraphrase t h a t 

16 sentence t h a t ' s there? 

17 A As Duquesne's p o l i c y --

18 MR. MOOT: I guess I ' d object t o t h a t question. 

19 There's no general o b l i g a t i o n t h a t witnesses paraphrase 

2 0 t h i n g s t h a t are s i t t i n g on a piece of paper. I t says what 

21 i t says. 

22 MR. WISEMAN: A l l r i g h t . I ' l l paraphrase the 

23 question and ask the witness i f he agrees. 

24 BY MR. WISEMAN: 

2 5 Q I s i t a f a i r c h a r a c t e r i z a t i o n of t h a t testimony 
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1 t h a t Duquesne i s saying there t h a t i t reserves the o p t i o n 

2 t o r e j e c t the market v a l u a t i o n of the generation p o r t f o l i o 

3 i f the Commission granted i t s own general assets sales. I s 

4 t h a t correct? 

5 A Yeah. That, l e t me t e l l you what the company's 

6 p o l i c y i s on t h i s , because I t h i n k t h i s i s a l i t t l e 

7 misleading. 

8 Q That would be f i n e . 

9 A I don't t h i n k i t would be reasonable i f we set up 

10 a process t h a t Duquesne could wait and see what the f i n a l 

11 numbers are from a market v a l u a t i o n process and then decide 

12 whether or not i t wanted t o look at market v a l u a t i o n . I 

13 don't I t h i n k t h a t ' s a reasonable proposal. 

14 I t h i n k what t h a t ' s t r y i n g t o get at i s we would 

15 reserve the r i g h t f o r us t o recommend t o the Commission 

16 t h a t r a t h e r than do a market v a l u a t i o n , i f we b e l i e v e d 

17 based on t h i n g s t h a t are happening i n the market e i t h e r f o r 

18 lack of data or f o r whatever we b e l i e v e a b e t t e r way t o do 

19 i t i s t o do d i v e s t i t u r e . 

2 0 We would say t o the company we reserve the r i g h t t o 

21 do t h a t and where before the market v a l u a t i o n process took 

22 place. I don't t h i n k i t ' s f a i r f o r us t o wait and see what 

23 the answer i s , but j u s t as the commission has the o p t i o n t o 

24 decide whether or not they t h i n k we should do d i v e s t i t u r e 

25 or we should r e l y on the market v a l u a t i o n process before 
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1 i t ' s done. I t h i n k the company should have the r i g h t , as 

2 w e l l , t o make t h a t determination. 

3 Q Has Duquesne, as p a r t of t h i s case, proposed any 

4 g u i d e l i n e s , i f you w i l l , t h a t would e x p l a i n when Duquesne 

5 or under what circumstances Duquesne would have the r i g h t 

6 t o exercise the options t h a t you j u s t discussed? 

7 A No; any more than we have l a i d out the grounds as 

8 t o what the Commission should do as t o which market method 

9 they would want t o choose. Our key p o i n t i s t h a t market 

10 method o f f e r e d f o r sale of nuclear u n i t s . I t would suggest 

11 a number of markets. 

12 MR- WISEMAN: Nothing f u r t h e r . 

13 JUDGE CORBETT: I believe the next p a r t y up i s 

14 Pennsylvania R e t a i l e r s . Mr. Zie l o n i s ? 

15 MR. ZIELONIS: Thank you. Your Honor. Good morning, 

16 Mr. Marshall. 

17 THE WITNESS: Good morning. 

18 BY MR. ZIELONIS: 

19 Q Would you agree w i t h me t h a t market p a r t i c i p a n t s 

2 0 use short term forecasts, medium term forecasts and long 

21 term fore c a s t s before they decide t o engage i n an 

22 investment strategy? 

2 3 A I am sure t h a t ' s one methodology t h a t they look 

24 a t , yes. 
25 Q And would you agree w i t h me t h a t a t times i n the 
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1 past the market, i t s e l f , or market p a r t i c i p a n t s have made 

2 bad decisions? 

3 A As defined i n hi n d s i g h t a f t e r the fac t ? 

4 Q Yes. For example, i n the gas i n d u s t r y we had the 

5 take or pay problem regarding gas p r i c i n g ; correct? 

6 A I take i t any d e c i s i o n on i s made from f o r e c a s t 

7 of a f u t u r e performance. Looking back, i t ' s easier t o say 

8 e i t h e r yes, i t ' s a good d e c i s i o n or yes, i t ' s a bad 

9 d e c i s i o n . 

10 Q Your basic problem w i t h the a d m i n i s t r a t i v e 

11 p o s i t i o n i s the f a c t t h a t i t uses forecasts or t h a t the 

12 d e c i s i o n i s wrong i n hindsight? 

13 A I t h i n k the basic reason i s because there's much 

14 b e t t e r i n f o r m a t i o n a v a i l a b l e . I t h i n k i t means much more 

15 f o r -- there's a huge d i f f e r e n c e between a p a i d expert t o 

16 come i n and say I forecast based on my computer models t h a t 

17 t h i s p l a n i s worth X. 

18 There's a b i g d i f f e r e n c e between t h a t and somebody 

19 t h a t comes i n w i t h t h e i r money i n hand and says I am 

20 w i l l i n g t o pay you t h i s much money f o r the asset. When you 

21 say t o me how do i n v e s t o r s , what kinds of t h i n g s do 

22 i n v e s t o r s look a t , i n v e s t o r s would look much more c l o s e l y 

2 3 a t the second k i n d of process when they make investments 

24 than they would at the f i r s t k i n d because the world i s 

25 f u l l y expecting, the r e a l question i s i n a competitive 

HOLBERT ASSOCIATES 
(717) 540-9669 



88 

1 market are what are people going t o pay f o r t h i n g s . That's 

2 why I t h i n k t h a t ' s what ought t o be used i n t h i s case. 

3 Q No matter what the d e c i s i o n i s by the investors? 

4 A That's what markets are about. 

5 Q Now, would the, under your proposal, Duqriesne's 

6 proposal, would the, t h i s three person panel have the 

7 o p p o r t u n i t y t o examine long term forecasts? 

8 A They'd have an o p p o r t u n i t y t o examine whatever 

9 they wanted. But the p o i n t of i t should be t h a t they 

10 should r e l y on e x t e r n a l , market d r i v e n i n f o r m a t i o n . 

11 Therefore, when you t a l k about f o r e c a s t s , there are v i s i b l e 

12 data and v i s i b l e c o n t r a c t s t h a t you can look a t i n a market 

13 where there's a l o t of a c t i v i t y . 

14 A l l of a sudden, Pennsylvania i s the f i r s t t o be at 

15 t h i s process. Soon Ohio w i l l be i n the process. West 

16 V i r g i n i a w i l l be i n the process, Maryland w i l l be i n the 

17 process. There w i l l be much more vigorous and c l e a r 

18 competition. People w i l l have a sense of when i t ' s going 

19 t o happen, how i t ' s going t o happen. 

2 0 There are going t o be a l o t more p l a n t sales t a k i n g 

21 place, a l o t more f u t u r e s p r i c i n g , a l o t more d e l i v e r y 

22 p o i n t s . A l l the transmission issues t h a t are s t i l l 

23 unresolved i n terms of how pools are going t o work and how 
24 p r i c i n g i s going t o work. 

25 These envir o n m e n t a l i s t s , a l l of these are going t o 
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1 become much c l e a r e r and there w i l l be observable data t h a t 

2 w i l l be much more re l e v a n t t o the panel than a computer 

3 model on a 40 year f o r e c a s t . 

4 Q So your answer i s yes, they could take a look at 

5 long term p r i c i n g forecasts? 

6 MR. MOOT: Your Honor t h a t ' s c o n t r a r y t o what he 

7 sai d , I t h i n k maybe we ought t o have Mr. Marshall's answer 

8 read back t o him. Because i t ' s not what he sa i d . 

9 MR. ZIELONIS: Then, Your Honor, he hasn't answered 

10 the question. I ' l l ask i t again, and see i f we get a yes 

11 or no answer t h i s time. I s the, would t h i s panel. 

12 MR. MOOT: I t h i n k my statement holds. Mr. Marshall 

13 answered h i s question once. The record w i l l r e f l e c t i t 

14 s a i d they can look at whatever they want. I t h i n k you 

15 should look at market volumes. That's e x a c t l y what he 

16 s a i d . I t ' s i n the record. I don't know what f u r t h e r needs 
17 t o be sai d --

18 MR. ZIELONIS: I thought he d i d answer yes i n a 

19 round about way. I ' l l take Mr. Moots's testimony as the 

2 0 answer. 

21 BY MR. ZIELONIS: 

22 Q Would you agree w i t h me, Mr. Marshall, t h a t the 

23 true-up contained i n the s t a t u t e i n the competition s t a t u t e 

24 f o r the CTC i s r a t h e r unique and a change from t r a d i t i o n a l 

25 r a t e making processes regarding recovery of investment by 
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1 u t i l i t i e s ? 

2 A I t h i n k there have been -- what's r e a l l y 

3 d i f f e r e n t about the l e g i s l a t i o n , and t h a t issue i n 

4 p a r t i c u l a r , i s Commission's t a l k i n g about making a long 

5 term d e c i s i o n and saying t o the companies you have got t o . 

6 Q A seven-year period? 

7 A You've got t o stay out durin g the seven-year 

8 p e r i o d . You are not sure e x a c t l y what's going t o happen i n 

9 t h i s environment i n a seven-year p e r i o d . So they are 

10 p r o v i d i n g some k i n d of true-up t o make sure t h a t what 

11 people estimate t o be the -- i n a d e p r e c i a t i o n environment 

12 you could come i n every year. I n a t r a d i t i o n a l 

13 environment, you have an ECR r a t e . I t ' s a complex question 

14 and I --

15 Q Would you agree w i t h me t h a t under t r a d i t i o n a l 

16 r a t e making process i n Pennsylvania between r a t e cases, 

17 both r a t e payers and shareholders bore some r i s k s as t o 

18 change i n sales levels? 

19 A Yes. 

2 0 Q And would you agree w i t h me w i t h the true-up f o r 

21 the CTC which recovers f o r your company stranded 

22 investment, t h a t t h a t i s , t h a t takes away some of the r i s k 

2 3 of the change i n sales l e v e l s from year t o year. 

24 MR. MOOT: Your Honor, I ' d o b j e c t t o t h i s l i n e of 

25 questioning. I don't t h i n k the questioner i s f a m i l i a r w i t h 
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1 Duquesne's plan. He's presuming th i n g s t h a t j u s t aren't i n 

2 t h i s case. 

3 MR. ZIELONIS: No, Your Honor. I am t a l k i n g about 

4 the p o l i c y witness' testimony regarding the r i s k , r e l a t i v e 

5 r i s k between shareholder and r a t e payers the reason why you 

6 have t o u t i l i z e the methodology of a market v a l u a t i o n 

7 sometime i n the f u t u r e . 

8 Because of the r i s k s t h a t the r a t e payer or the 

9 shareholder may run depending on what the market p r i c e i s , 

10 versus the fo r e c a s t . 

11 JUDGE CORBETT: I t h i n k he can t e s t i f y t o t h a t . The 

12 o b j e c t i o n i s overruled. 

13 THE WITNESS: I ' l l go back t o what I have already 

14 s t a t e d i n t h i s regard. Our true-up mechanism i s an 

15 asymmetric ROE s p i l l o v e r t h a t places r i s k on us above what 

16 would t r a d i t i o n a l l y be r i s k s t h a t we would face i n a r a t e 

17 case. 

18 We are committing f o r a seven-year p e r i o d , no matter 

19 what happens, t o a minimum a m o r t i z a t i o n t h a t i s more r i s k 

2 0 than we would normally have. We have not operated i n t h a t 

21 environment. I n f a c t , we are saying we w i l l absorb these. 

22 We w i l l f i n d t o a way t o meet these m i t i g a t i o n plans on 

23 costs. Please hear me out. 

24 I n a d d i t i o n , we are saying, however, t h a t t o the 

25 extent we do b e t t e r than our f u l l y m i t i g a t e d p l a n . We w i l l 
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1 give a l l those d o l l a r s back. I view t h a t as s l i g h t l y more 

2 r i s k than we have had i n the past. 

3 Q I s your proposal, the Duquesne proposal t o have 

4 the true-up based on charges i n sale l e v e l once the CTC i s 

5 set? 

6 A Our proposal i s any a d d i t i o n a l earnings from any 

7 s i n g l e source w i l l be flowed back t o r a t e payers. And any 

8 s h o r t f a l l from any source w i l l have t o be absorbed w i t h our 

9 minimum a m o r t i z a t i o n . And i t ' s a r i s k y p r o p o s i t i o n . And I 

10 don't t h i n k any other company i n the s t a t e has o f f e r e d t h a t 

11 k i n d of commitment. 

12 MR. ZIELONIS: Your Honor, t h a t ' s a l l the questions 

13 1 have. 

14 JUDGE CORBETT: A l l r i g h t . I s Mr. Barak i n the 

15 room? 

16 MR. BARAK: Yes, I am. Your Honor, and our group, I 

17 guess, Your Honor Mr. Hughes was l i s t e d f i r s t . 

18 JUDGE CORBETT: A l l r i g h t . Mr. Hughes. 

19 BY MR. HUGHES: 

2 0 Q How long have you been w i t h Duquesne L i g h t 

21 Company? 

22 A Approximately 13 years. 

23 Q So at the time of the l a s t r a t e case, 1987, '88, 

24 what was your p o s i t i o n w i t h the company? 

25 A General Manager of Planning Budgeting Rates. 
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1 Q What of the estimate t h a t you have given on 

2 stranded cost w i t h t h i s c l i e n t the 1.9 b i l l i o n t h a t ' s been 

3 r e f e r r e d t o , what percentage of t h a t estimate or d o l l a r 

4 amount of t h a t estimate can you a t t r i b u t e t o cost of 

5 service w i t h percentages associated w i t h Perry 1 and Beaver 

6 V a l l e y 2. 

7 A I don't have t h a t number. Mr. Clayton probably 

8 has t h a t i n h i s testimony. 

9 Q Ballpark? 

10 A You'd have t o ask Mr. Clayton. 

11 Q Do you have an idea whether i t ' s h a l f or 75 

12 percent, roughly? Just -- you must have some idea? 

13 A I f i t would be h e l p f u l , I t h i n k i t ' s a 

14 s i g n i f i c a n t amount. I don't know e x a c t l y what t h a t amount 

15 i s . 

16 Q I n your both i n your d i r e c t testimony and your 

17 r e b u t t a l testimony, you used the word prudent or v e r s i o n of 

18 prudent, time a f t e r time, many times. I am wondering 

19 w i t h o u t , unless you want s p e c i f i c references, you t a l k 

2 0 about t h a t i t wouldn't be f a i r t o penalize i n v e s t o r s f o r 

21 prudent investments. 

22 Investments t h a t were determined t o be p r u d e n t l y 

2 3 made or whatever. And I am wondering i f you could j u s t 

24 e x p l a i n what you mean by prudent i n t h a t regard? 

2 5 A I t h i n k what I have t e s t i f i e d t o i s t h a t the 
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1 Customer Choice Act provides t h a t i n the t r a n s i t i o n t o 

2 competition, the Commission s h a l l provide a j u s t and 

3 reasonable o p p o r t u n i t y f o r companies t o recover t h e i r 

4 p r u d e n t l y i n c u r r e d expenses. 

5 Q Where i n the Act do you f i n d --

6 A I bel i e v e there are a couple. 

7 Q We may need the Act. 

8 MS. MELILLO: I have a copy. 

9 MR. HUGHES: Could you give him a copy? 

10 MR. MOOT: What secti o n of the act --

11 THE WITNESS: I am --

12 MR. HUGHES: I have a couple questions here. I ' l l 

13 be making reference t o the Act. 

14 BY MR. HUGHES: 

15 Q I t ' s your p o s i t i o n t h a t i n the Act, i t says t h a t 

16 you should have, Duquesne should have a f a i r o p p o r t u n i t y t o 

17 earn a r e t u r n of a non-prudent investment? 

18 A I t ' s my p o s i t i o n t h a t not only does the Act say 

19 t h a t we should have a reasonable o p p o r t u n i t y t o recover our 

2 0 stranded costs, i t ' s my strong b e l i e f t h a t the C o n s t i t u t i o n 

21 of the United States provides us reasonable assurance t h a t 

22 we would be t r e a t e d f a i r l y f o r our pru d e n t l y i n c u r r e d 

23 expenses. 

24 Q I have not question the Act or Public U t i l i t y 

25 Code or the C o n s t i t u t i o n i n terms of a f a i r o p p o r t u n i t y t o 
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1 earn a r e t u r n on an investment. 

2 What I am t a l k i n g about i s s p e c i f i c a l l y where does 

3 i t say i n any of those three places t h a t you have a f a i r 

4 o p p o r t u n i t y t o earn a r e t u r n on another investment based on 

5 a prudence determination? 

6 A Again, I t h i n k you s t a r t e d out w i t h the n o t i o n of 

7 prudence. What I have been t e s t i f y i n g t o . 

8 Q No, I don't? 

9 JUDGE CORBETT: Let's not argue w i t h the witness. 

10 MR. HUGHES: Okay. 

11 THE WITNESS: I t h i n k what our testimony has been i s 

12 t h a t we should have a JUST and reasonable o p p o r t u n i t y t o 

13 recover our stranded costs. Stranded cost by d e f i n i t i o n , 

14 the d i f f e r e n c e between costs t h a t are deemed t o be 

15 reasonable t o include i n rat e s , reasonable t o be c o l l e c t e d 

16 i n r a t e s , compared t o what's happening t o p r i c e s as a 

17 r e s u l t of moving t o competitive markets. 

18 I , my own view i s I don't understand how costs and 

19 p r i c e s t h a t are j u s t and reasonable on Tuesday, a l l of a 

2 0 sudden are no longer j u s t and reasonable on Wednesday. 

21 I t ' s there. They are reasonable costs. They have 

22 been deemed t o be reasonable. We have been charging costs 

23 a t t h i s l e v e l w i t h these investments. The investments have 

24 been deemed reasonable. 

2 5 Q Let me ask you t h i s , Mr. Marshall. 
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1 The determination whether or not Duquesne's 

2 investment i n Perry 1 and Beaver V a l l e y 2 was prudent or 

3 not, was not a determination made by the Commission before 

4 those plans were i n r a t e base? 

5 A I don't understand the question. 

6 Q I mean, you were the head, the manager of r a t e s , 

7 as you described e a r l i e r back i n '87-88. Doesn't the 

8 Commission i n v e s t i g a t e whether the investment i n these 

9 u n i t s i s prudent or not p r i o r t o deciding whether t o r a t e 

10 base them? 

11 A I don't know. I b e l i e v e there's a long h i s t o r y 

12 of Commission involvement i n the State of Pennsylvania i n 

13 terms of resource planning, encouraging companies t o b u i l d 

14 p l a n t s , e v a l u a t i n g those plans. Evaluating plans t o cancel 

15 p l a n t s . A c c e l e r a t i n g c o n s t r u c t i o n . There's a long h i s t o r y 

16 as a matter of p u b l i c record. I don't have t h a t on the t i p 

17 of my f i n g e r s . 

18 Q Do you r e c a l l whether or not the Commission 

19 i n v e s t i g a t e d and made, issued an order w i t h regard t o the 

2 0 c o n s t r u c t i o n costs whether they were prudent or not and i n 

21 connection w i t h Perry 1 or Beaver V a l l e y 2. 

22 A Yes. There was d e f i n i t e l y a prudent review. 

23 There was a management a u d i t . Extensive e v a l u a t i o n of the 

24 costs of both p l a n t s and the Commission found t h a t the 

25 investments were p r u d e n t l y i n c u r r e d . And t h a t ' s a matter 
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1 of p u b l i c record. 

2 Q And d i d not, wasn't t h a t determination by the 

3 Commission made before the r a t e base case was decided? 

4 MR. MOOT: Your Honor, I have one, I have an 

5 o b j e c t i o n or a request f o r c l a r i f i c a t i o n i f we are going on 

6 w i t h t h i s . The o b j e c t i o n i s t h a t issues i n t h i s case have 

7 a r i s e n w i t h regard t o what happened i n the l a s t r a t e case 

8 Mr. Hughes has r a i s e d them. Mr. Clayton has repeated them, 

9 not Mr. Marshall. That's what we are g e t t i n g i n t o . 

10 Mr. Clayton w i l l be a v a i l a b l e today, so I obje c t on 

11 the basis t h i s i s beyond the scope of Mr. Marshall's 

12 testimony. And i f the o b j e c t i o n i s accepted I don't have 

13 t o ask f o r a c l a r i f i c a t i o n . 

14 MR. HUGHES: Your Honor, Mr. Marshall, on pages 4 

15 and 19 of h i s r e b u t t a l testimony, page 22 t o 24 of h i s 

16 d i r e c t testimony, has r e f e r r e d over and over, f i v e times on 

17 those two or three pages i n h i s d i r e c t testimony, about the 

18 prudency, the prudent d e c i s i o n t o i n v e s t i n these p l a n t s , 

19 i f you look at t h a t . 

20 I t goes back t o those h i s t o r i c a l issues on those 

21 pages. Again, i n the r e b u t t a l t h a t was on 4 and 19 and i n 

22 the d i r e c t i t was on 22 t o 24. I am t r y i n g t o get c l e a r on 

2 3 t h i s , I am t r y i n g t o set a context here f o r a d d i t i o n a l 

24 questions. 

25 MR. MOOT: Your Honor, f o r c l a r i f i c a t i o n , Mr. 
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1 Marshall has an example on page 4 does s t a t e t h a t the 

2 proposals t o share stranded costs i s c o n t r a r y t o sound r a t e 

3 making p r i n c i p l e s because they deprive shareholders an 

4 o p p o r t u n i t y t o earn a f a i r r e t u r n on p r u d e n t l y i n c u r r e d 

5 costs and t o the extent Mr. Hughes i s saying t h a t Mr. 

6 Marshall uses the word prudent, he's c o r r e c t . 

7 But t o the extent he's saying t h a t Mr. Marshall i n 

8 h i s testimony has gotten i n t o any d e t a i l s a t a l l about the 

9 l a s t r a t e cases, he i s i n c o r r e c t and Mr. Clayton has done 

10 t h a t and he's the r a t e witness. 

11 JUDGE CORBETT: I t seems t o me, Mr. Hughes, t h a t 

12 your questions concerning t h i s l i n e of questioning would be 

13 b e t t e r brought up w i t h Mr. Clayton. 

14 While Mr. -- I tend t o agree t h a t Mr. Marshall does 

15 use prudency or the word prudent i n h i s testimony, but Mr. 

16 Clayton r e a l l y addresses your concerns, I b e l i e v e , 

17 concerning Perry and Beaver V a l l e y , generators. 

18 MR. HUGHES: Well, there's a s i g n i f i c a n t amount of 

19 testimony from Mr. Marshall attempting t o discuss --

20 JUDGE CORBETT: Point me t o i t . 

21 MR. HUGHES: Discuss --

22 JUDGE CORBETT: Point me t o i t . 

23 MR. HUGHES: As he said on h i s d i r e c t testimony, 

24 i t ' s on pages 22 and t o 24 and r e b u t t a l on pages 4 and 5. 

25 And what he's e s s e n t i a l l y doing here i s c l a i m i n g t h a t the 
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company i s e n t i t l e d t o f u l l recovery of stranded costs 

because these investments were determined t o be prudent. 

I t ' s important t o know what he means by t h a t so t h a t we can 

take a look at i t . 

He's s e t t i n g the context. Mr. Marshall i s s e t t i n g 

t h a t context. I d i d n ' t w r i t e h i s testimony. 

MR. MOOT: There's two p o i n t s on t h a t . On pages 22 

t o 24 of the d i r e c t testimony, Mr. Marshall again r e f e r s t o 

the f a c t t h a t disallowances of stranded costs denies the 

o p p o r t u n i t y t o earn f a i r r e t u r n on p r u d e n t l y i n c u r r e d 

costs. 

Again, he entered i n t o no discussion i n the l a s t 

r a t e cases and he has answered the question about whether 

he believes t h a t the Commission i n those cases made a 

determination t h a t the costs were reasonable and I answered 

t h a t question already. 

JUDGE CORBETT: I am going t o s u s t a i n the 

o b j e c t i o n . Mr. Hughes, you can take t h a t up w i t h Mr. 

Clayton when he t e s t i f i e s . 

MR. HUGHES: Oh. 

BY MR. HUGHES: 

Q Let me ask you t h i s , Mr. Marshall. You d i d s t a t e 

e a r l i e r t h a t there was a determination by the Commission on 

the prudence of investments i n the two u n i t s t h a t we are 

talking about? 
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1 A That's c o n s t r u c t i o n prudency. I t ' s a matter of 

2 p u b l i c record. 

3 Q When the Commission issued i t s order i n the r a t e 

4 base case i n 1988, March of 1988, the Commission made an 

5 economic excess capacity adjustments f o r both of those 

6 u n i t s . I s t h a t not true? 

7 A Yes. 

8 Q So t h a t a f t e r the Commission already determined 

9 t h a t these investments were prudent, the Commission then 

10 made an adjustment or a disallowance on those investments 

11 based on the economics of the u n i t s ? I s t h a t not correct? 

12 A Well, j u s t as a general matter, one was a 

13 c o n s t r u c t i o n review. 

14 Q Right. 

15 A And the other d i d n ' t deal w i t h c o n s t r u c t i o n per 

16 se. The other one d e a l t w i t h what amounts are j u s t and 

17 reasonable t o include i n r a t e s . 

18 Q A l l r i g h t . But the Commission d i d make an 

19 adj ustment on those exact same investments a f t e r the 

2 0 Commission determined t h a t those investments were prudent, 

21 d i d i t not. Yes or no? 

22 A Yes. 

23 Q I t did? 

24 A But i t was not r e l a t e d t o -- w e l l , they were 

25 different issues. 
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1 Q I s i t your understanding of t r a d i t i o n a l r a t e 

2 making t h a t the Commission cannot make an adjustment on an 

3 investment once t h a t investment i s r a t e based? 

4 A I t h i n k the Commission has a number of t o o l s 

5 a v a i l a b l e t o them i n r a t e cases t o deal w i t h a number of 

6 d i f f e r e n t issues. 

7 I t h i n k my testimony l a r g e l y goes t o the p r a c t i c e 

8 t h a t has been followed i n Pennsylvania and i n most other 

9 s t a t e s f o r a pe r i o d of 50 years and the general p r a c t i c e i s 

10 t h a t a t the end of the day they make a l o t of d i f f e r e n t 

11 adjustments but the companies are provided a reasonable 

12 o p p o r t u n i t y t o earn a reasonable r e t u r n on t h e i r p r u d e n t l y 

13 i n c u r r e d investments. I t h i n k t h a t ' s been the p r a c t i c e i n 

14 the s t a t e . 

15 There are l i t t l e adjustments t h a t are made here and 

16 there f o r ra t e s f i l e d by these generation r e s u l t s and 

17 t h a t ' s i t s general p r a c t i c e and I bel i e v e t h a t ' s a 

18 C o n s t i t u t i o n a l requirement. 

19 Q Are you aware t h a t i n 1988 the Commission made a 

2 0 major adjustment t o PECO because of extended outages a t the 

21 Peach Bottom plant? 

22 MR. MOOT: Objection, Your Honor. Now we are moving 

23 on t o other peoples' r a t e cases. 

24 MR. HUGHES: Well, Mr. Marshall i s saying t h a t t h i s 

25 has never been done i n the s t a t e i n 50 years. I am j u s t 
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1 asking him i f i s aware of an example t h a t was done. 

2 MR. MOOT: Mr. Hughes i f you would l i k e t o show him 

3 the order and ask him t o v e r i f y what t h a t , i n f a c t , was 

4 done, give him an o p p o r t u n i t y t o look a t the order. 

5 MR. HUGHES: A l l r i g h t . 

6 BY MR. HUGHES: 

7 Q You have made a statement t h a t the Act has, 

8 Customer Choice Act does not, I bel i e v e -- I f o r g e t which 

9 questioner was asking t h a t , t h a t you sai d i t does not 

10 r e q u i r e a sharing of costs, something l i k e t h a t . Do you 

11 r e c a l l that? 

12 A Yes. 

13 Q I j u s t wanted t o draw your a t t e n t i o n t o a couple 

.14 p a r t s of the Act, a couple l i t t l e sections of the Act. On 

15 page -- w e l l , I am not sure what -- i t would be on 2802 

16 Section 2802, Number 8? 

17 A Yes, s i r . 

18 Q I t says whether -- i t says moving towards greater 

19 competition i n e l e c t r i c i t y the generation market i n the 

2 0 Commonwealth must resolve c e r t a i n of the t r a n s i t i o n a l 

21 issues i n a manner t h a t i s f a i r t o the customers, u t i l i t i e s 

22 and t h e i r --

2 3 A The l o c a l community. Not i n c l u d i n g generators 

24 and other a f f e c t e d p a r t i e s . 
25 Q Would you i n t e r p r e t t h a t as the L e g i s l a t u r e 
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1 wanting t o see a sharing of the costs associated w i t h 

2 t r a n s i t i o n s of competition? 

3 A Not as sharing i s defined i n these various 

4 proposals. 

5 Q Which proposals? 

6 A The ones t h a t I have referenced i n my testimony. 

7 Q No, but you had made a statement e a r l i e r t h a t 

8 there was no -- sharing i s not re q u i r e d and i s not a p a r t 

9 of the Act i n essence, f o r the f u t u r e . Anything t h a t ' s not 

10 i n the Act, at a l l ? 

11 MR. MOOT: Mr. Marshall was r e f e r r i n g t o a 

12 questioner t a l k i n g about the proposal t h a t had been made i n 

13 t h i s case and t h a t ' s what h i s testimony t a l k s about. I t ' s 

14 not a t h e o r e t i c a l s i t u a t i o n . I t ' s a f a i r answer. 

15 MR. HUGHES: Plus Mr. Marshall i s saying. Your 

16 Honor, t h a t the Act, there i s no sharing r e q u i r e d . I n h i s 

17 ten months --

18 JUDGE CORBETT: Let's move on and ask the question. 

19 Maybe we go c l a r i f y things by asking a d i r e c t question of 

20 the witness and see i f the witness can answer. 

21 MR. HUGHES: The d i r e c t question i s does he see h i s 

22 p r i o r statements i n regard t o sharing included i n h i s 

2 3 testimony i n any way c o n t r a d i c t i n g e i t h e r the s p i r i t or the 

24 l e t t e r of the Act? 
25 A I am not q u i t e sure I understand what the 
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1 question i s . 

2 Q Mr. Marshall - - o n page 18 of your r e b u t t a l ? 

3 A Page 18? 

4 Q Right. Lines l i k e 19 t o 22. 

5 A Yes. 

6 Q You say the Act s p e c i f i c a l l y makes no reference 

7 at a l l t o a generic sharing of stranded costs? 

8 A Yes. My e a r l i e r statement i f you read i t back, 

9 was d i r e c t e d t o the reason I disagree w i t h the statement 

10 t h a t was made e a r l i e r i s i t says these kinds of sharing 

11 proposals are required under the Act and I sai d they are 

12 a b s o l u t e l y not required under the Act. 

13 This c l e a r l y provides no reasonable o p p o r t u n i t y f o r 

14 our i n v e s t o r s t o get a r e t u r n on t h e i r investments. The 

15 item number 8, I would p o i n t out t o you, says i n a manner 

16 t h a t i s n ' t f a i r t o customers and e l e c t r i c u t i l i t i e s and had 

17 i n v e s t o r s and so there's nothing c o n t r a d i c t o r y i n number 8 

18 t h a t c o n t r a d i c t s what I have i n my r e b u t t a l testimony. 

19 Q So g e n e r a l l y you be l i e v e t h a t the Act does 

2 0 r e q u i r e a sharing of these burdens? 

21 A No. That i s a b s o l u t e l y not what I j u s t s a i d t o 

2 2 you. 

23 Q So the answer i s you do not 

24 MR. MOOT: He's answered t h i s question now the 

2 5 second time. 
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1 MR. HUGHES: I guess I am missing i t . 

2 THE WITNESS: I agree t h a t u n t i l i t says what Number 

3 8 says 

4 BY MR. HUGHES: 

5 Q Would you look at pages 5 of the Act, 14? 

6 JUDGE CORBETT: What was the reference? 

7 MR. HUGHES: Page -~ w e l l , I'm sorry. 

8 JUDGE CORBETT: Give me a se c t i o n number. 

9 MR. HUGHES: May be d i f f e r e n t than mine. I b e l i e v e 

10 i t ' s 2804. 

11 JUDGE CORBETT: Subpart? 

12 MR. HUGHES: Subpart 14. 

13 THE WITNESS: I see number 14, yes. 

14 BY MR. HUGHES: 

15 Q Would, again, i t ' s e s s e n t i a l l y the same t h i n g . 

16 Would you have any disagreement w i t h t h a t p a r t i c u l a r number 

17 14? 

18 MR. MOOT: Let me make sure I understand the 

19 question. I s the question does he disagree w i t h Section 14 

2 0 as i t appears i n the s t a t u t e . 

21 MR. HUGHES: I am t r y i n g t o be s p e c i f i c . He says 

22 the Act makes no reference t o share. To me i t says r i g h t 

23 here there should be a sharing, wondering i f there's any 

24 c o n t r a d i c t i o n between t h a t i t says i n --
25 THE WITNESS: I don't t h i n k there's anything 
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1 c o n t r a d i c t o r y i n my testimony than what i s s a i d i n item 

2 number 14. Nothing c o n t r a d i c t o r y about our proposal and 

3 no t h i n g c o n t r a d i c t o r y i n my r e b u t t a l testimony. 

4 BY MR. HUGHES: 

5 Q Okay. On your d i r e c t testimony, on page 19, 

6 l e t ' s take a look at page 20. 

7 A Nineteen or 2 0? 

8 Q Page 20. 

9 A Line? 

10 Q I t would be l i n e 1 through 3. 

11 A Okay. 

'l2 Q You r e f e r t o two f i g u r e s , $34 0 m i l l i o n i n 

13 stranded cost m i t i g a t i o n and $700 m i l l i o n employed i n r a t e 

14 increases t o date? 

15 A Yes, s i r . 

16 Q Those f i g u r e s are based on what? 

17 A Those f i g u r e s are based on a d e t a i l e d a n a l y s i s i n 

18 Mr. Clayton's testimony. 

19 Q Oh. Okay. On the previous page, on page 19, at 

20 l i n e 7, beginning at l i n e 7 --

21 A Yes, s i r . 

22 Q you t a l k about the company's d e c i s i o n t o 

23 cancel E r i e nuclear u n i t s 1 and 2 Davis Besse 2 and 3. 

24 Cold reserve P h i l l i p s and Brunot I s l a n d u n i t s and abandon 

25 Perry 2. And then i n l i n e 11, you say consequently by the 
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1 time of Duquesne's '86 and 7 base r a t e case Duquesne had 

2 . m i t i g a t e d the worst consequences of the s t e e l d e c l i n e . 

3 Q Do I understand c o r r e c t l y t h a t you are cl a i m i n g 

4 t h a t these c a n c e l l a t i o n s , p r i o r c a n c e l l a t i o n s of these 

5 u n i t s i n t h i s testimony, you are i n c l u d i n g i n your stranded 

6 -- your m i t i g a t i o n q u a n t i f i c a t i o n s ? 

7 "A I t h i n k the p o i n t of t h i s i s t h a t the Act 

8 re q u i r e s the Commission t o look a t what the companies have 

9 done both p r i o r , d u r i n g and a f t e r the Act i s passed t o 

10 m i t i g a t e t h e i r circumstance and I am j u s t g i v i n g as a 

11 matter of p u b l i c record. These are th i n g s t h a t take place 

12 at our company t h a t we d i d t o deal w i t h the problem t h a t 

13 faced 

14 MR. MOOT: Your Honor, by way of c l a r i f i c a t i o n 

15 and Mr. Hughes would be fre e t o co r r e c t me i f I'm wrong --

16 I t h i n k Mr. Hughes may be curious about whether the 

17 c a n c e l l a t i o n of these u n i t s and the economic costs 

18 associated w i t h t h a t are included i n the $340 m i l l i o n and 

19 $700 m i l l i o n numbers referenced on the next page. 

2 0 THE WITNESS: I s t h a t the question? 

21 MR. MOOT: Because i f t h a t ' s the question I am not 

22 sure Mr. Marshall understood i t and I also understood t h a t 

23 Mr. Clayton knows what's i n these c a l c u l a t i o n s . 

24 MR. HUGHES: I wanted t o make sure t h a t I was 

25 c o r r e c t i n assuming t h a t he's using or i n c l u d i n g these 
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1 c a n c e l l a t i o n s , these e a r l y h i s t o r i c a l c a n c e l l a t i o n s i n 1980 

2 and '86 as p a r t of the m i t i g a t i o n ? 

3 MR. MOOT: As p a r t of the m i t i g a t i o n g e n e r a l l y or 

4 are you asking him whether the costs associated w i t h t h a t 

5 are i n these 400 an 700? 

6 MR. HUGHES: Both. 

7 THE WITNESS; I ' l l be honest w i t h you. I don't know 

8 e x a c t l y what i s i n the 340. Mr. Clayton has made those 

9 c a l c u l a t i o n s i n some d e t a i l and I am sure he could t e l l 

10 you. I am j u s t r e f e r r i n g t o some major items t h a t are a 

11 matter of p u b l i c record as t o what we have done, "faced w i t h 

12 the problems we have. I am t r y i n g t o provide some 

13 context. 

14 BY MR. HUGHES: 

15 Q Okay. Just one more question. I n Duquesne's 

16 e a r l i e r today, Mr. Marshall, you, i n answering a question 

17 about Brunot and P h i l l i p s , the OTS' question, I b e l i e v e , 

18 you sai d t h a t these planned c o l d reserves due t o the f a c t 

19 t h a t they were uneconomical. I s t h a t correct? 

2 0 A Yes, s i r a t t h a t time. 

21 Q And i n your 1994, the company's 1994 annual 

2 2 r e p o r t , there was there i s a reference i n there t h a t 

23 t a l k s about how economical these p l a n t s are, how r e l i a b l e 

24 they are, how e f f i c i e n t they are, e t cetera, I could show 

2 5 you the reference i f you'd l i k e t o look at i t . I am 

HOLBERT ASSOCIATES 
(717) 540-9669 



109 

1 wondering what happened between the time t o the company 

2 decided t o co l d reserve them i n , was i t '85 or '86, 

3 depending on which p l a n t , and then '94 t o make them --

4 sure? 

5 MR. MOOT: I t h i n k i t ' s f a i r t h a t the questioner 

6 could show the witness what he's t a l k i n g about. 

7 JUDGE CORBETT: Yes. Do you have t h a t a v a i l a b l e , 

8 Mr. Hughes? 

9 MR. HUGHES: Yes, I do. I t ' s the 1984 i n t e g r a t e d 

10 resource plan. Pages 123. I f you would t h a t take a look 

11 a t t h a t . 

12 THE WITNESS: This i s -- I am sorr y . This i s a 

13 document t h a t ' s your testimony, and i t has a quote t h a t 

14 i s n • t sourced. 

15 Q Right before t h a t i t ' s sourced. That's why I 

16 read t h a t t o you, 1994 i n t e g r a t e d resource plan. 

17 MR. MOOT: I ' d l i k e the record t o r e f l e c t t h a t the 

18 questioner has shown the witness h i s own testimony. He has 

19 not shown him the resource plan. He's asking about h i s own 

2 0 testimony. 

21 JUDGE CORBETT: Did you have the resource plan here, 

2 2 Mr. Hughes. 

2 3 MR. HUGHES: I do not. 

24 THE WITNESS: I ' d be glad t o answer your general 

25 question which goes t o what has happened, what happened 
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1 between the time t h a t P h i l l i p s and BI were closed down t o 

2 the e a r l y '90 p e r i o d where we were a c t i v e l y marketing 

3 cap a c i t y from P h i l l i p s and I would be glad t o describe t h a t 

4 t o you because I t h i n k i t ' s i n s t r u c t i v e t o show how much 

5 markets do change and t h a t a t time we closed the p l a n t , we 

6 f i l e d w i t h the Commission d e t a i l e d testimony e x p l a i n i n g why 

7 i t was economical t o shut those p l a n t s down. The 

8 Commission agreed w i t h t h a t . 

9 I t was a l o t of excess capacity. I have described 

10 t o you e a r l i e r there was a l o t of f i x e d costs i n keeping 

11 the p l a n t open which provided no p a r t i c u l a r value, t e r r i b l e 

12 heat r a t e . We j u s t d i d n ' t need i t . We could save money 

13 and customers could save money by s h u t t i n g t h a t down over 

14 time, the markets changed, a l l of a sudden there began t o 

15 be an a c t i v e wholesale power market i n the l a t e '80s and 

16 e a r l y '903 we had hopes t h a t we could s e l l t h a t capacity. 

17 I n f a c t , I would t e l l you t h a t we view as one of our 

18 major m i t i g a t i o n e f f o r t s r a t h e r than j u s t t a k i n g Perry and 

19 BI and w r i t i n g them o f f and c o l l e c t i n g the d o l l a r s , some 

20 p o i n t i n the f u t u r e . We said, w e l l , w ait a second. These 

21 t h i n g s p o t e n t i a l l y have value. Let's go out and see i f we 

22 can create value. 

23 That l e d us t o a major undertaking w i t h GPU where 

24 they agreed t o buy 500 megawatts from us. The p r i c e s were 

25 h i g h then. I t was a very good deal. I n f a c t , we showed i n 
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1 the Commission hearing t h a t there were over $300 m i l l i o n of 

2 b e n e f i t s t h a t were a l l passed, would have been passed back 

3 t o r a t e payers, as p a r t of t h i s proposal. 

4 We viewed t r y i n g t o f i n d a maximum value out of 

5 P h i l l i p s and BI as a very important p a r t of our m i t i g a t i o n 

6 e f f o r t s d u r i n g t h i s p e r i o d . U l t i m a t e l y what happened, 

7 p r i c e s s t a r t e d t o come down and the Energy P o l i c y Act came 

8 i n t o account, p r i c e s kept coming done. 

9 At one p o i n t GPU came back and said w e l l the p r i c e s 

10 we agreed t o o r i g i n a l l y were too high. The p r i c e s have t o 

11 come down. So we agreed t o renegotiate them and then they 

12 kept coming down and i t was a t t h a t p o i n t we t r i e d t o s e l l 

13 P h i l l i p s and Brunot I s l a n d and p r i c e s continue t o drop and 

14 I t h i n k our testimony shows t h a t . 

15 Prices continued t o drop over, s t e a d i l y over the 

16 l a s t three or fo u r years. So what you are saying i s the 

17 market changes, and I t h i n k competition has a l o t t o do 

18 w i t h t h a t . 

19 Q Was there anything done t o those u n i t s t o make 

20 them more e f f i c i e n t or more economical between '86 and 

21 '94? 

22 A Well, they c l e a r l y would have had t o spend some 

23 d o l l a r s t o r e a c t i v a t e them. Am I c o r r e c t the exact d o l l a r s 

24 there were f a i r l y s u b s t a n t i a l . You would have t o spend 

25 about a hundred m i l l i o n d o l l a r s t o r e a c t i v a t e . Duquesne 
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1 doesn't need them. We had enough capacity. People t h a t 

2 needed them were f o l k s l i k e PJM. They had capa c i t y 

3 d e f i c i e n c i e s . They had no way t o get power at t h i s p r i c e 

4 and t h a t ' s why i t was such a great o p p o r t u n i t y . That's why 

5 we t r i e d t o s e l l . We d i d n ' t need the output. 

6 Q I understand there was excess capacity? 

7 A The excess capacity. I t wasn't .economic. These 

8 were the decisions t h a t we tendered f o r our service 

9 t e r r i t o r y . I t d i d n ' t support us. Why i t became b e n e f i c i a l 

10 was not f o r us, but because other people had a much greater 

11 need f o r capacity than we d i d and they were the d i f f e r e n c e s 

12 i n economic expectations. 

13 Q I see. But i n terms of the p l a n t s , themselves 

14 between '86 and '94, the Commission d i d n ' t r e a l l y do 

15 anything t o them t o make them more e f f i c i e n t or more 

16 economic? 

17 A Suffered a l o t of months t r y i n g t o keep them 

18 a l i v e . T r y i n g t o f i n d w i t h you t o achieve these savings 

19 t h a t u l t i m a t e l y would have been passed on the rebates. 

2 0 Q Other than keeping them a l i v e or ma i n t a i n i n g them 

21 i n c o l d reserve you don't do anything t o them t o make them 

22 more e f f i c i e n t operating plants? 

2 3 A we d i d some p r e l i m i n a r y engineering. Mr. Clayton 

24 can t a l k about i t i n more d e t a i l . There i s no -- we d i d 

25 make engineering studies t o t r y t o get the maximum 
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1 a v a i l a b l e output of the p l a n t . These were r e a l d o l l a r s 

2 t h a t were spent t r y i n g t o f i n d a way t o squeeze value out 

3 of the assets. We do t h a t p a r t of our m i t i g a t i o n --

4 Q Just one f i n a l . You make a proposal, I b e l i e v e 

5 i t 1 s i n your r e b u t t a l , l e t me make sure, on page 5 where 

6 you say t h a t Duquesne i s proposing t o submit on or before 

7 January 1, 1999 a study t h a t addresses whether a p a r t i c u l a r 

8 u n i t should be shut down and i f so, the appropriate 

9 treatment of the r e l a t e d costs. Are you f a m i l i a r w i t h 

10 that? 

11 A Yes. 

12 Q I would assume t h a t you'd make these kinds of 

13 studies p e r i o d i c a l l y as you go along? I mean, t h i s 

14 wouldn't be the f i r s t one you are doing? I s t h a t correct? 

15 About your u n i t s ? 

16 A We c o n s t a n t l y ask ourselves what i s the best way 

17 t o maximize the value of our costs, keep our costs as low 

18 as po s s i b l e and accelerate a l l of the stranded costs t h a t 

19 we have and we have a b e t t e r record on t h i s than anyone 

20 else i n the s t a t e . 

21 We were the f i r s t company t o shut down p l a n t s t h a t 

22 were based on economics, P h i l l i p s and B I . We were the 

23 f i r s t company t o s e l l an operating p l a n t , Fort M a r t i n , 

24 again, t o m i t i g a t e our stranded costs. 
25 This p a r t i c u l a r issue i s r e l a t e d t o the f a c t t h a t 
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1 p a r t i e s have made a claim t h a t somehow a l l of the costs a t 

2 these p l a n t s immediately disappear i f you shut them down 

3 and we show d e t a i l e d testimony, Mr. Clayton, and Mr. 

4 Schnitzer, t h a t t h a t i s a flawed methodology i n making t h a t 

5 e v a l u a t i o n . You have got t o look a t what your avoidable 

6 costs are. 

7 We also put i n testimony issues, complexity of 

8 transmission problems associated w i t h E l Rama. I f El Rama 

9 goes down we have got a f i r s t c o n s t i t u e n t problem i n t h a t 

10 p a r t of our service t e r r i t o r y , i s a very complicated issue 

11 based on our a n a l y s i s . We don't f e e l E l Rama should be 

12 shut down. Since other people have r a i s e d i t . We have 

13 s a i d w e ' l l be glad t o do a d e t a i l e d e v a l u a t i o n , 

14 p a r t i c u l a r l y about E l Rama, t o the Commission and i f they 

15 disagreed t h a t i t should be shut down, w e ' l l be glad t o 

16 shut i t down. We don't t h i n k t h a t ' s the question. 

17 There's one other issue I t h i n k i s important. 

18 Again, t h i s i s our stand-alone case. One plan, one t h i n g 

19 w i t h respect t o the merger w i t h Allegheny, i t provides us 

2 0 w i t h a way of operating a l l of our p l a n t s as p a r t of a 

21 bigger system and reduce our overhead. 

22 E a r l i e r we had questions about the synergy b e n e f i t s 

23 t h a t are going t o be flowed t o r a t e payers. They are 

24 e x p l i c i t l y coming from reducing d u p l i c a t e overlays of El 

25 Rama and Cheswick. Those plants w i l l actually operate much 
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1 more e f f i c i e n t l y w i t h much a l l o c a t i o n , w i t h them as p a r t of 

2 the merger. 

3 The p o i n t of a l l t h i s i s we don't b e l i e v e based on 

4 the evidence t h a t i t makes sense t o shut i t down, but we 

5 are w i l l i n g t o address thi n g s t h a t other p a r t i e s r a i s e d i n 

6 the case t o do t h a t d e t a i l e d --

7 Q Just t o follow-up on t h i s p o i n t , since you do 

8 c o n s t a n t l y assess and evaluate the economics of your 

9 assets --

10 A Yes. 

11 Q would you say t h a t up u n t i l t h i s p o i n t , the 

12 economics of Perry 1 and Beaver V a l l e y 2 are simply 

13 something t h a t you would defin e as good or bad, are these 

14 p l a n t s economical or uneconomical. Could you do t h a t j u s t 

15 i n a -- based on --

16 A Mr. Clayton goes i n t o great d e t a i l . 

17 Q You wouldn't say --

18 A Explaining. I would be glad t o c h a r a c t e r i z e . He 

19 goes i n t o great d e t a i l t o look at the economics, the 

2 0 avoidable costs of Beaver V a l l e y and Perry and he shows 

21 e s s e n t i a l l y t h a t there i s not a j u s t any i n d i c a t i o n f o r 

22 s h u t t i n g those p l a n t s down. That's i n the testimony and 

23 t h a t ' s what he shows. So he's asking 

24 Q I am not asking t h a t i n r e l a t i o n s h i p t o s h u t t i n g 

25 them down or not. I am j u s t asking whether you kept them 

HOLBERT ASSOCIATES 
(717) 540-9669 



• 

9 

116 

1 open or not based on those sizes t h a t you say you 

2 c o n s t a n t l y do, would you charac t e r i z e these investments as 

3 economical or uneconomical? 

4 A I ' l l answer t h a t question because I t h i n k i t ' s 

5 very important. We t a l k about whether a p l a n t i s economic, 

6 we look a t incremental avoidable costs and ask ourselves 

7 would i t make more sense t o e i t h e r shut a p l a n t down than 

8 continue t o operate i t . That's what we mean when we say i s 

9 i t economic. Other people may have some other methodology 

10 t h a t they use but we b e l i e v e , and I b e l i e v e t h a t t h a t ' s the 

11 proper way t o do an analysis i n a company t o t r y and 

12 continue t o f i n d ways t o squeeze d o l l a r s out t o save money 

13 i f you can avoid i t . I f there's a cheaper a l t e r n a t i v e , 

14 t h a t ' s the way t o do i t . 

15 MR. HUGHES: Thank you. Thank you. 

16 JUDGE CORBETT: A l l r i g h t . Mr. Barak? 

17 MR. BARAK: Thank you. Good morning. I represent 

18 the e n v i r o n m e n t a l i s t s . I ' l l j u s t f o l l o w up on t h a t l a s t 

19 p o i n t . I have a few questions f o r you. 

2 0 THE WITNESS: Yes, s i r . 

21 BY MR. BARAK: 

22 Q Would you use the phrase "to go" costs as 

23 d e s c r i p t i v e of t h a t l a s t explanation you j u s t made? 

24 A Avoidable " t o go" costs. 

25 Q For your view, the company's recommendation f o r 
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1 how stranded costs should be t r e a t e d , would you 

2 c h a r a c t e r i z e t h a t as a "to go" costs k i n d of analysis? 

3 A As answer an avoidable "to go" costs a n a l y s i s . 

4 Q I n your view, i s i t appropriate t o o f f s e t f o r the 

5 p r e f e r r e d a n a l y s i s "to go" revenues and "to go" costs? 

6 A Now you are beginning t o lose me. I am j u s t 

7 t e l l i n g -- again, I ' d have t o --

8 Q I have l o s t you. Let me t r y t h i s again. 

9 When we come t o those p o i n t s i n time where the 

10 Commission would, under your proposal, examine revenues t o 

11 date, costs t o date? 

12 A Residual of the p l a n t s . Stranded costs. 

13 Q When we get t o those p o i n t s you are l o o k i n g a t , 

14 would i t -- are you recommending also t h a t the Commission 

15 examine revenues from various l i n e s of business of the 

16 company? 

17 A No. I b e l i e v e t h a t the Commission should look at 

18 the reg u l a t e d business of Duquesne L i g h t Company and make a 

19 determination as t o money t h a t i t has i n those r e g u l a t e d 

2 0 businesses, environment has played i n those r e g u l a t i o n s 

21 businesses, as we go through t h i s t r a n s i t i o n p e r i o d t o 

22 provide a reasonable o p p o r t u n i t y f o r those investments so 

23 i t doesn't i f a t o t a l l y other company as p a r t of a h o l d i n g 

24 company has an investment i n a t o t a l l y d i f f e r e n t area, a 

25 t o t a l l y d i f f e r e n t p r o f i l e , i t has nothing t o do w i t h our 
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investment at t h i s time. 

Q How about o f f system sales? Where do you place 

t h a t i n --

A I be l i e v e y o u ' l l f i n d i n Mr. Clayton's a n a l y s i s 

t h a t a l l of our o f f system flowed through our m i t i g a t i o n 

p l a n. I t h i n k i t appears as p a r t of our Customer Choice 

Plan. 

Q So i n short, your recommendation t o the 

Commission i s t o include i n these p e r i o d i c examinations --

A Yes. 

Q -- o f f system sales revenue? 

A Yes. Anything t h a t comes from the assets, t h i s 

should be included i n i t . 

Q Let me ask you very q u i c k l y about another k i n d of 

revenue. Company, f o r instance, has a p p l i e d t o the s t a t e 

f o r permission t o dispose of ash from some of i t s p l a n t s ; 

r i g h t ? 

A Yes. 

Q And i f the company succeeds i n t h i s general 

permit i t ' s a p p l i e d f o r --

A Yes. 

Q - - i t w i l l receive generic approval f o r c a l l i t 

di s p o s a l capacity i n excess of any one p l a n t ' s disposal 

requirements; correct? I s t h a t r i g h t ? 

A Well, t h a t ' s your scenario. You are d e s c r i b i n g a 
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1 scenario. 

2 Q Oh, I don't mean i t t o be a h y p o t h e t i c a l . When 

3 you s a i d yes, I thought you --

4 A No, I am l i s t e n i n g t o you. I thought you were --

5 maybe you'd b e t t e r s t a r t over again. 

6 Q I s t h i s a c o r r e c t statement? The company has 

7 ap p l i e d t o the Commonwealth of Pennsylvania f o r a general 

8 ash disp o s a l permit approval? 

9 A You are asking has Duquesne L i g h t done that? 

10 Q That's my question. 

11 A I assume we have. I don't know t h a t . 

12 Q Let me make i t a h y p o t h e t i c a l . We'll ask 

13 somebody else. Let's assume t h a t t h a t has happened and 

14 l e t ' s assume t h a t the nature of the permit would include or 

15 permit capacity greater than t h a t from, say, j u s t E l Rama, 

16 j u s t any one p l a n t . Are you w i t h me so far? 

17 A Yes, f o r t h i s ash disposal s i t e . 

18 Q Now, l e t ' s say the company merges w i t h APS and 

19 becomes an operating u n i t of APS? 

2 0 A Yes. 

21 Q And i t takes i n ash from other APS u n i t s f o r the 

22 disp o s a l s i t e a t which i t i s per m i t t e d . 

2 3 A Okay. 

24 Q How would the t r e a t e d revenues i n the context of 

25 your recommendation t o the Commission? Any revenues you 
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1 receive f o r t h a t ash disposal? 

2 A Well, t h a t ' s a -- t h a t ' s an i n t e r e s t i n g question 

3 and i t r e a l l y goes t o the synergy b e n e f i t s associated w i t h 

4 the merger. I would c e r t a i n l y want t o avoid any k i n d of 

5 double counting of b e n e f i t s t h a t we provide as p a r t of the 

6 merger. 

7 We have c e r t a i n l y t r i e d t o estimate as p a r t of our 

8 merger a p p l i c a t i o n , what these kinds of synergies are and 

9 we have, i n f a c t , made a commitment t o reduce, increase our 

10 minimum a m o r t i z a t i o n . I t h i n k I said e a r l i e r we reduce 

11 r a t e s t o account f o r those kinds of t h i n g s . Under your 

12 case I want t o make sure we are not given i t twice and so 

13 you'd have t o be very c a r e f u l as t o how t h a t worked. 

14 Q I don't want t o put you i n a p o s i t i o n t o create 

15 a --

16 A What would be easier i s i f we would t a l k about 

17 not being APS but somebody else. Let's do t h a t . 

18 Q I was going there i n a minute. Maybe I should 

19 have gone there f i r s t . 

20 A Let's go r i g h t there. C l e a r l y , we b e l i e v e our 

21 o b l i g a t i o n , our o b l i g a t i o n i s t o f u l l y l i t i g a t e our costs 

22 t o the extent t h a t we have assets t h a t we are c o l l e c t i n g 

23 d o l l a r s on. As p a r t of the t r a n s i t i o n t o customer choice 

24 we should do e v e r y t h i n g we can and we do everything we can 

2 5 t o get any a d d i t i o n a l revenues i n so we m i t i g a t e our 
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1 stranded costs. That's a f a i r l y important t h i n g t o ask and 

2 there's an o b l i g a t i o n t h a t he would have i n s e l l i n g i f you 

3 w i l l take --

4 Q S e l l i n g disposal capacity t o other u t i l i t i e s 

5 than, say, the APS un i t s ? 

6 A Yes. 

7 Q Your recommendation t o the Commission would be 

8 take those i n t o account, the revenues i n t o account? 

9 A I f these assets are i n the regu l a t e d business and 

10 r e t u r n on them any revenues t h a t come i n t o support those 

11 businesses should go as an o f f s e t . We don't i n t e n d t o on 

12 our ash days. This would be what we do w i t h f l y ash. 

13 To the extent t h a t there's f l y ash t h a t we could get 

14 some revenues, I t h i n k t h a t would be a p a r t i c u l a r l y u s e f u l 

15 o f f s e t t o m i t i g a t e our costs. 

16 Q But appropos your comments a moment ago, w i t h 

17 respect t o APS, i n general, your r u l e would be count the 

18 revenues from another APS u t i l i t y but an important 

19 exception, don't double count? 

2 0 A Yes. 

21 Q Now, t o some other t o p i c s . Did the company 

22 support the passage of the R e t a i l Competition Act t h a t we 

23 were discussing e a r l i e r today? 

24 A Yes. 

25 Q And d i d the company receive a, c a l l i t q u i d pro 
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1 quo, from the L e g i s l a t u r e , or the Governor f o r t h a t 

2 support? 

3 A I f they d i d , nobody t o l d me. 

4 Q So i n other words, there's no guarantee from the 

5 company's p o i n t of view, you have no guarantee under the 

6 Act t o recover any p a r t i c u l a r l e v e l of stranded 

7 investment. I s t h a t r i g h t ? 

8 A I t h i n k we are very c l e a r t h a t the Act does not, 

9 we do not have a r i g h t , we are not guaranteed a r i g h t , but 

10 we are guaranteed a reasonable o p p o r t u n i t y and I would 

11 agree w i t h you i t i s not a guarantee and as we have 

12 described our p l a n i s no guarantee t h a t we are going t o 

13 earn a f u l l r a t e of r e t u r n . 

14 As many p a r t i e s i n the case, I know t h i s i s r e l e v a n t 

15 t o the question. We do not be l i e v e everything i n the Act 

16 makes complete sense. We do not t h i n k t h a t ' s i n the best 

17 the i n t e r e s t s . But t h a t ' s okay. O v e r a l l i n general we 

18 have supported the Act as other p a r t i e s have as w e l l . 

19 Q I know you have another witness whether i s 

2 0 addressing your u n i v e r s a l service programs? 

21 A Yes. 

22 Q I j u s t have a couple questions on those. I don't 

23 know i f you r e c a l l , but our testimony was a b i t s p l i t 

24 p e r s o n a l i t y i n t h a t we t h i n k your LIRA programs are very 

25 good. I s the company guaranteeing t h a t i r r e s p e c t i v e of the 
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1 merger session w i t h APS t h a t i t w i l l continue a t l e a s t a t 

2 present l e v e l s of funding and s o r t of a c t i v i t y , i t s 

3 u n i v e r s a l service programs. 

4 MR. MOOT: Your Honor, I would l i k e t o interpose an 

5 o b j e c t i o n i n the f o l l o w i n g manner. There's nothing i n Mr. 

6 Marshall's testimony a t a l l on u n i v e r s a l s e r v i c e . I f , and 

7 so any testimony on u n i v e r s a l service i s c l e a r l y outside 

8 the scope of what he's f i l e d , but what I t h i n k might be 

9 p e r t i n e n t and maybe t h i s i s where Mr. Barak's going but 

10 there needs t o be some foundation, t h a t i s t h a t i f he wants 

11 t o ask Mr. Marshall regarding the a c t u a l testimony on 

12 u n i v e r s a l service and whether the company would commit t o 

13 t h i s i n the absence of the merger. 

14 Mr. Marshall being a p o l i c y witness I would ask Mr. 

15 Barak t o show Mr. Marshall the testimony he's t a l k i n g about 

16 and g i v i n g me some foundation f o r the question. 

17 MR. BARAK: I ' l l withdraw the question and l e t me 

18 recast i t and make i t very c l e a r . 

19 BY MR. BARAK: 

2 0 Q I am asking as a p o l i c y matter and I am asking, 

21 Mr. Marshall f o r you t o focus on the merger s i t u a t i o n . I f 

22 the merger goes through, Duquesne w i l l become an operating 

23 u n i t of APS? 

24 A Duquesne L i g h t w i l l become an operating — yes. 

25 Q And would i t be c o r r e c t , then, t h a t absence some 
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1 s o r t of c o n t r a c t t o continue i n e f f e c t i t s u n i v e r s a l 

2 s ervice perhaps a f t e r the merger, the robustness or not of 

3 the company's u n i v e r s a l service program should be e n t i r e l y 

4 a f u n c t i o n of the APS Management. I s t h a t r i g h t ? 

5 A Well, t h a t ' s a very hard question t o determine. 

6 I , you know, I t h i n k t h a t we have a very w e l l regarded 

7 program i n t h i s area. Our smart comfort program and those 

8 kinds of programs. I would hate t o say t h a t Duquesne L i g h t 

9 imagine many w i l l have nothing whatsoever t o do w i t h how 

10 those programs w i l l be administered i n the f u t u r e . 

11 I would expect w e ' l l have a l o t t o do w i t h how those 

12 programs are administered i n the f u t u r e so i f your question 

13 i s , and my expectation i s t h a t we would continue t o do 

14 those kinds of t h i n g s , i t ' s i n t e r e s t i n g you asked t h i s 

15 question r i g h t a f t e r the previous questions was you don't 

16 t h i n k you are guaranteed a r e t u r n , Mr. Marshall but i f you 

17 wants t o know i f you w i l l guarantee t h a t w e ' l l continue i t 

18 I ' d ask i t r i g h t afterwards. 

19 We couldn't guarantee anything, but I t h i n k our 

2 0 general expectation i s t h a t we would do those kinds of 

21 t h i n g s and I b e l i e v e Mr. Flynn t a l k s about t h a t and he 

22 t a l k s i n h i s testimony about how the Commission w i l l have 

23 c o n t i n u i n g review. That i s a company issue. The 

24 Commission w i l l have c o n t i n u i n g review of our customer 

25 plans and so we w i l l continue t o be involved i n t h a t 
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1 process. 

2 Q 1 111 ask you a s o r t of s i m i l a r question t o the 

3 one I asked before at the r i s k of g e t t i n g your l a s t 

4 answer. Are there, w i l l there be any guarantees i f the 

5 merger goes through, t h a t any of the company's personnel 

6 w i l l s t i l l be i n place t o manage any of the programs, 

7 s p e c i f i c a l l y the u n i v e r s a l service program? W i l l there be 

8 any such guarantee? 

9 A I f you mean a w r i t t e n guarantee, a guarantee, the 

10 expectation i s t h a t our company's opinion, t h i s i s being 

11 viewed as a quote, merger of equals. Of course, there's no 

12 such as a merger of equals. One i s always a l i t t l e more 

13 equal than the other, but be t h a t as i t may, I t h i n k t h a t 

14 we are operating during the t r a n s i t i o n process and expect 

15 t o operate going forward t h a t both companies w i l l be 

16 i n v o l v e d i n the decision-making process. 

17 So I don't --as you pointed out, there are no 

18 guarantees i n the world. We a l l have reasonable 

19 expectations. The Commission w i l l have c o n t i n u i n g 

20 j u r i s d i c t i o n of our customer programs. 

21 Q What does the term d i v e s t i t u r e mean t o you? I am 

22 t a l k i n g about your assets now, d i v e s t i t u r e of generating 

23 assets? 

24 A I n our -- q u i t e f r a n k l y I t h i n k there's 

25 misunderstanding of the term. I b e l i e v e our program, I ' d 
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1 l i k e t o r e f e r t o i t as an auction, an asset a u c t i o n . 

2 An asset a u c t i o n may a c t u a l l y r e s u l t i n a complete 

3 d i v e s t i t u r e where somebody else owns the generation or i t 

4 could r e s u l t i n , and again, t h i s i s where we have, we are 

5 g e t t i n g i n t o the stand alone case versus the merger case, 

6 and he w i l l s t a t e since we have gotten i n t o t h i s somewhat, 

7 i n the stand alone case, i t i s not our expectation t h a t we 

8 w i l l b i d i n an auction. We are not b i g enough t o be i n the 

9 generating business. 

10 I t i s not our expectation t h a t we would bend i n 

11 these a c t i o n s , and so, on a stand alone basis, the a c t i o n 

12 would probably r e s u l t i n d i v e s t i t u r e t o the extent t h a t we 

13 got equal b i d s . I f we got any b i d s . 

14 Q You f i n i s h e d your answer w i t h a term t h a t I was 

15 s o r t of asking you t o d e f i n e . By d i v e s t i t u r e , i s i t your 

16 i n t e n t i o n t o communicate a t r a n s f e r of ownership? 

17 A That's what I when I use the word d i v e s t i t u r e 

18 t h a t ' s what I mean, so an a c t i o n could r e s u l t i n a 

19 d i v e s t i t u r e whether somebody else buys i t or not. 

20 Q You have used the term expectation a number of 

21 times i n my l a s t few questions and you used i t j u s t a 

22 moment ago. 

23 A Yes. 

24 Q You say i t ' s not your expectation t h a t t o be i n 

25 the generating business, you are not guaranteeing t o the 
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1 Commission i f i t takes any p a r t i c u l a r a c t i o n w i t h respect 

2 t o the company's a p p l i c a t i o n , t h a t the company w i l l d i v e s t 

3 i n the sense t h a t you have j u s t defined i t . I s t h a t 

4 correct? You are not making such a guarantee? 

5 A No. And I would l i k e t o read t o you i n my 

6 testimony what we do say on t h i s p o i n t . 

7 MR. MOOT: Page 17 of your r e b u t t a l . 

8 THE WITNESS: The commitment we do make t o the 

9 Commission i s t h a t yes, i f circumstances change and we d i d 

10 want t o make a b i d i n t h i s a c t i o n , t h a t we would f i l e those 

11 procedures and request the Commission, w i t h appropriate 

12 safeguards f o r t h e i r approval. So we would have no 

13 competitive advantage or no i n f o r m a t i o n t h a t other people 

14 don't have t h a t i s the s p e c i f i c event commitment. 

15 The reason I make i t i s i n the combined case they 

16 are, t o the extent we do an auction, we would a n t i c i p a t e 

17 making t h a t b i d . We be l i e v e the combined company would be 

18 b i g enough t h a t we would make a b i d i n auctions t h a t might 

19 occur. So t h a t ' s why, I t h i n k I am making t h i s i n our 

2 0 stand alone case. 

21 Q Just a couple more questions. With statewide 

22 r e t a i l c ompetition r i g h t now your generating plans have 

23 access t o other u t i l i t y customers i n t h i s s t a t e . I s t h a t a 

24 c o r r e c t statement? 

25 A I would say our plans are connected t o the 
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1 r e g i o n a l transmission network. I f t h a t ' s your question. 

2 Q No, a c t u a l l y I mean i t more on a t r a n s a c t i o n a l 

3 basis. Right now, Duquesne has an o p p o r t u n i t y t o s e l l 

4 r e t a i l t o customers other than those i n i t s service 

5 t e r r i t o r y ; correct? 

6 A No. Duquesne i s not i n the r e t a i l marketing 

7 business. And we do not believe t h a t we are even i n 

8 authorized even under the Act t o be i n t h a t business and we 

9 do not plan on being i n t h a t business. We do not have the 

10 c a p a b i l i t y of being i n t h a t business today. 

11 Q So --

12 A Today. 

13 Q So i f we went t o those s i t u a t i o n s where you d i d 

14 not quote, d i v e s t , unquote, a l l of your generation, the Act 

15 i s s t i l l i n force t h a t i n the f u t u r e . And you are saying, 

16 no, Duquesne w i l l not be generating k i l o w a t t - h o u r s f o r 

17 c o n t r a c t s w i t h customers of other Pennsylvania e l e c t r i c 

18 u t i l i t i e s ? I s t h a t what you are saying? 

19 A No. What I am saying i s under the Act, I t h i n k 

2 0 i t ' s hard f o r a l l of us. We tend t o t h i n k of ourselves 

21 v e r t i c a l l y i n t e g r a t e d companies. So we need t o s p l i t 

22 ourselves apart t h a t the various component businesses t h a t 

23 we are going t o go i n t o as p a r t of the Act. 

24 One of the businesses i s the generation business. 

25 And we view t h a t l a r g e l y as the wholesale generation 
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1 business t h a t ' s competing i n b u l k power markets. You are 

2 s e l l i n g k i l o w a t t hours. You are doing wholesale t r a d i n g . 

3 That's one business. Duquesne does not a n t i c i p a t e being i n 

4 t h a t business. 

5 We do not t h i n k we are b i g enough t o be i n t h a t 

6 business, A, given the size of our generation i s going t o 

7 be a v a i l a b l e and B, Duquesne L i g h t , under the Act, i s not 

8 going t o be i n the r e t a i l market i n i n t e r e s t s . A f f i l i a t e s 

9 of the company, unregulated companies t h a t may buy and s e l l 

10 k i l o w a t t hours, they would be i n the r e t a i l business. 

11 But not Duquesne L i g h t and those businesses are 

12 going t o be s t r i c t l y unregulated under the guise of the 

13 Act. 

14 Q Do you have such an a f f i l i a t e now? 

15 A No. Curre n t l y , and I don't know e x a c t l y where 

16 t h i s stand, have we f i l e d on anything on t h i s p o i n t 

17 yesterday? 

18 MR. CRAYNE: We have not f i l e d . We asked t o --

19 THE WITNESS: As p a r t of our merger w i t h Allegheny 

2 0 we have executed an agreement where we would probe being a 

21 f i f t y - f i f t y j o i n t venture partner w i t h Allegheny Power i n 

22 t h i s system c a l l e d Allegheny Energy Solutions and we are 

23 planning on f i l i n g w i t h the Commission t o get c e r t i f i c a t i o n 

24 t o p a r t i c i p a t e as an unregulated stand alone company t o 

25 p a r t i c i p a t e i n those businesses along w i t h the other 42 
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1 s u p p l i e r s t h a t are c e r t i f i e d i n the s t a t e under the Act. 

2 Q I ' d l i k e t o ask about customer education. I s the 

3 company w i l l i n g t o p a r t i c i p a t e i n a statewide customer 

4 education e f f o r t , t h a t i s , take d o l l a r s t h a t i t would have 

5 managed, i t s e l f , place them i n a common pool w i t h other 

6 u t i l i t i e s managed by a group t h a t Duquesne would not 

7 c o n t r o l ? 

8 MR. MOOT: I have t o interpose an o b j e c t i o n . Mr. 

9 Hoffman, who i s our witness on customer education makes 

10 s p e c i f i c statements about t h i s t o p i c and I -- t h i s i s not a 

11 t o p i c t h a t i s addressed i n any d e t a i l by Mr. Marshall. I 

12 t h i n k i t ' s a j u s t a f a i r question f o r Mr. Hoffman. 

13 MR. BARAK: I don't disagree t h a t i t • s a f a i r 

14 question f o r Mr. Hoffman. I am asking t h i s on a p o l i c y 

15 l e v e l and I am asking of course, because of the order t h a t 

16 came out j u s t l a s t week i n the PECO case. 

17 That order, of course provides f o r $25 m i l l i o n t o go 

18 and do a common fund managed by a group t h a t t h a t u t i l i t y 

19 company would not c o n t r o l . So my question t o Mr. Marshall 

2 0 i s j u s t on a p o l i c y l e v e l , i s t h i s company prepared t o 

21 engage i n such an enterprise? I t h i n k i t ' s a f a i r question 

22 t o ask. 

23 JUDGE CORBETT: With t h a t basis, I t h i n k w i t h 

24 t h a t understanding t h a t i t ' s a p o l i c y question I ' l l a l l o w 

25 the witness t o answer. Objection i s overruled. 
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1 MR. BARAK: Thank you, Your Honor. 

2 THE WITNESS: To be q u i t e honest w i t h you, I 

3 understand i t ' s a f a i r l y complex area. And I understand 

4 the importance of customer education i n terms of moving t o 

5 customer choice and unbundling. I t ' s a very important 

6 component of our customer choice plan. 

7 You know, I , t o be q u i t e honest w i t h you, I t h i n k 

8 Mr. Hoffman gets i n t o i t i n a f a i r amount of d e t a i l . And I 

9 am not r e a l l y prepared t o say, you know, how your 

10 p a r t i c u l a r h y p o t h e t i c a l may be d i f f e r e n t than what he's 

11 proposing and there are a l o t of i t ' s a c a r t e blanch 

12 matter. We should be involved i n t h i s process. 

13 We want t o make sure t h a t what's communicated t o the 

14 customers i s being followed and as the r e l i a n c e t o Duquesne 

15 L i g h t , i t ' s company-specific, but I r e a l l y don't f e e l 

16 comfortable g i v i n g a strong understanding of t h i s 

17 s i t u a t i o n . 

18 Q Would i t be f a i r t o say t h a t a t t h i s time, from 

19 your personal perspective, you are not ready t o commit or 

2 0 no t o whatever the process the Commission set up f o r 

21 customers education from l a s t week's order f o r PECO? 

22 A I don't even t h i n k there's an order. I am not 

23 sure there i s an order out. 

24 Q I am not sure. You are not ready -- whether t h a t 

25 motion t h a t balances the statement -- you are not ready t o 
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1 state? 

2 A I don't know e x a c t l y what i s i n t h a t t h i n g . I s 

3 t h a t an order or i s i t a memorandum? And I don't know what 

4 i t i s . I don't know what i t says i n t h a t regard. 

5 Q Just at couple more questions here. Again, 

6 p o l i c y l e v e l , r e f e r me t o another witness i f you don't f e e l 

7 comfortable w i t h t h i s . I s i t c o r r e c t t h a t at t h i s p o i n t i n 

8 time, Duquesne i s not claiming t h a t i t w i l l be expanding 

9 i t s environmental work t h a t i t would be undertaking any new 

10 environmental programs? 

11 A I s the question -- what i s the s p e c i f i c 

12 question? 

13 Q Given the present l e v e l of environmental 

14 a c t i v i t y , environmental p r o t e c t i o n a c t i v i t y , i s Duquesne 

15 planning t o expand that? 

16 A I don't t h i n k we have any major i n i t i a t i v e s i n 

17 t h a t area. I w i l l say t h a t there's going t o be any type of 

18 p o t e n t i a l costs associated w i t h the investment community. 

19 We have a l l been reading about the Kyoto Conference and we 

2 0 a l l know there i s s u b s t a n t i a l costs associated w i t h these 

21 proposals. 

22 I n t h a t regard we are always l o o k i n g a t 

23 environmental issues and the most cost e f f e c t i v e way t o 

24 apply. I don't t h i n k we have any new plans or new 

25 i n i t i a t i v e s . 
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1 Q I t h i n k I j u s t have t h i s one question area. I 

2 heard some of your questions w i t h Mr. Hughes and I was 

3 unclear about one of your answers. I s i t your p o s i t i o n 

4 t h a t Duquesne L i g h t Company b u i l t -- l e t me rephrase t h a t . 

5 I s i t your p o s i t i o n t h a t Duquesne L i g h t Company 

6 became owner i n new power p l a n t s , nuclear power p l a n t s 

7 because t h i s Commission i n Pennsylvania ordered i t to? 

8 A I t h i n k my testimony i s t h a t the Commission has 

9 determined t h a t our investments i n these p l a n t s are j u s t 

10 and reasonable. They have included them i n r a t e s , i n 

11 c o l l e c t i n g r a t e s on t h a t basis. 

12 T r a n s i t i o n plan says t o the Commission t h a t they 

13 ought t o all o w us a reasonable o p p o r t u n i t y t o c o l l e c t our 

14 stranded costs. The Commission has made the determination 

15 t h a t our investments are reasonable. 

16 Q I t sounds l i k e the f i r s t p a r t i c l e , the f i r s t 

17 t h i n g you sa i d was no and then an explanation. Did I hear 

18 you c o r r e c t l y ? I s i t was a l i t t l e hard t o hear? Let me 

19 ask the question again. 

20 My question i s was there an order t o b u i l d those 

21 plants? To take p a r t i n b u i l d i n g those plants? 

22 A I t h i n k i t ' s a matter of p u b l i c record. There 

23 are a number of cases t h a t show the Commission was very 

24 concerned about the adequacy of capacity, e l e c t r i c capacity 

25 i n Pennsylvania and I t h i n k there are a number of p u b l i c 

HOLBERT ASSOCIATES 
(717) 540-9669 



134 

1 documents t h a t show t h a t they r e a l l y s a i d t o companies, you 

2 have got t o s t a r t b u i l d i n g more baseload p l a n t s . 

3 I t h i n k i t ' s a matter of p u b l i c record t h a t people 

4 are concerned as p a r t of the energy c r i s i s , t h a t we 

5 couldn't burn o i l , we couldn't burn gas. People were very 

6 concerned about coal and the Clean A i r Act and t h a t there 

7 was strong endorsement by the Commission t h a t we continue 

8 t o b u i l d these p l a n t s . 

9 When we t r i e d t o cancel them, i t ' s a l l a matter of 

10 p u b l i c record. When the company was going t o cancel p l a n t s 

11 the Commission wanted t o -- they had a hearing on i t and 

12 they s a i d we are not sure you can cancel these. 

13 Are you going t o have enough capacity? They have 

14 been a c t i v e l y involved i n t h a t process and u l t i m a t e l y they 

15 determined t h a t these rates were j u s t and reasonable and 

16 t h a t we should be able t o c o l l e c t i t i n r a t e s . 

17 Q The p u b l i c record w i l l show the Commission 

18 ordered the company t o take part? 

19 A No. My answer i s e x a c t l y what I j u s t s a i d. I 

20 don't know what ordered means. I gave you more s p e c i f i c 

21 i n f o r m a t i o n . 

22 MR. BARAK: That's a l l I have, Your Honor. 

23 JUDGE CORBETT: Okay. The next p a r t y up would be 

24 M i d - A t l a n t i c Power Suppliers, Mr. Stewart. Mr. Stewart, 

25 how long do you be l i e v e t h a t you have? 
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1 MR. STEWART: I t h i n k I can accomplish what I need 

2 t o i n about t e n or f i f t e e n minutes. 

3 JUDGE CORBETT: A l l r i g h t . I f we can do i t w i t h i n 

4 t h a t , w e ' l l go ahead w i t h you at t h i s p o i n t and then w e ' l l 

5 take a lunch break a f t e r t h a t . 

6 MR. STEWART: Good afternoon. 

7 THE WITNESS: Good afternoon. 

8 BY MR. STEWART: 

9 Q Do you agree, Mr. Marshall, t h a t the Customer 

10 Choice Act has as one of i t s goals the development of a 

11 robust competitive market f o r the r e t a i l sales of 

12 e l e c t r i c i t y i n Pennsylvania? 

13 A I s there a p a r t i c u l a r s e c t i o n of the Act you want 

14 t o p o i n t me t o i n t h a t regard. 

15 Q Just a general statement. There are several 

16 sections I b e l i e v e i n the Act t h a t which mention t h i s as 

17 a goal and I am j u s t g e t t i n g your sense, p e r s o n a l l y 

18 whether you bel i e v e t h a t t h a t i s one of the goals of the 

19 Act? 

20 A I bel i e v e there are a l o t of d i f f e r e n t goals of 

21 the Act. I don't -- I am not sure I cha r a c t e r i z e d i t the 

22 way you d i d . But i f you could p o i n t me t o something I ' d 

23 c e r t a i n l y take a look a t i t and see i f I --

24 Q That's not necessary. Would you --

25 A They c l e a r l y , they are s e t t i n g up a process so 
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1 the companies can t r a n s i t i o n t o customer choice and you 

2 w i l l mainly go i n t o competitive markets. That's the 

3 purpose of the Act. Treat people f a i r l y . 

4 Q Do you agree t h a t the customer generation c r e d i t 

5 or CGC t h a t ' s proposed i n t h i s proceeding, i s the p r i c e 

6 against which competitive s u p p l i e r s w i l l have t o compete 

7 f o r r e t a i l load? 

8 A Under the p r i c e cap l e g i s l a t i o n , under the p r i c e 

9 cap o b l i g a t i o n , yes. 

10 Q And would you agree t h a t i t i s very l i k e l y t h a t 

11 i f s u p p l i e r s i n general can't s e l l energy capacity at a 

12 p r i c e t h a t i s equal t o or less than t h a t competitive 

13 generation c r e d i t i t ' s u n l i k e l y t h a t they w i l l g ain 

14 customers? 

15 A I would argue t h a t i f they can't, you know, i f 

16 s u p p l i e r s can't, i n f a c t , provide b e n e f i t s above, you know, 

17 wholesale p r i c e of power today, t h a t probably the 

18 Competition Act i s n ' t a good idea. I am not saying t h a t . 

19 I t h i n k t h a t s u p p l i e r s are going t o develop a l l kinds of 

20 products and services. They are going t o able t o add a l l 

21 kinds of value t o customers and so I don't t h i n k i t ' s 

22 s t r i c t l y a p r i c e issue. 

23 Q So i t ' s your testimony, then, t h a t i f a 

24 s u p p l i e r ' s p r i c e comes out j u s t based on the p r i c e , i f the 

25 s u p p l i e r can't s e l l energy and capacity t o a customer below 
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1 the CGC t h a t was proposed by Duquesne t h a t t h a t supply i s 

2 s t i l l m a i n t a ining customers? 

3 A Depending on what other k i n d of value added they 

4 provide t o the customer. You know I would j u s t note, you 

5 know, t h a t as you can t e l l from my r e b u t t a l testimony, we 

6 argue q u i t e strenuously against the idea of r a t e cap 

7 l e g i s l a t i o n . 

8 You say what was the i n t e n t of the Act. I mean, 

9 p a r t of the problem i s the Act has a l o t of i n t e n t s . We 

10 f e e l t h a t i t made more sense not t o have t h i s o b l i g a t i o n , 

11 t o have the u t i l i t i e s be p r o v i d e r of l a s t r e s o r t at capped 

12 r a t e s and one of the reasons i s j u s t the reason t h a t you 

13 are d e s c r i b i n g . 

14 I t does make i t hard i f s u p p l i e r s would had s t r o n g l y 

15 disagreed w i t h t h a t p r o v i s i o n i n the l e g i s l a t i o n ' a n d we 

16 l o s t . 

17 Q I s i t Duquesne's view t h a t d i d the phase-in t h a t 

18 a customer i s going t o have a choice between t a k i n g power 

19 from Duquesne as the s u p p l i e r of l a s t r e s o r t or whatever 

20 you want t o c a l l t h a t f u n c t i o n and between a competitive 

21 s u p p l i e r , the other people who intended t o get i n t o the 

2 2 market? 

2 3 A Yes. 

24 Q And I would l i k e t o p o i n t t o you page 3 of your 

25 d i r e c t testimony at l i n e 18. This i s j u s t a 
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1 c l a r i f i c a t i o n . 

2 You s t a t e there t h a t one of the b e n e f i t s of 

3 Duquesne's p l a n i s t h a t i t allows f o r increased the 

4 a m o r t i z a t i o n and d e p r e c i a t i o n of strandable, and you use 

5 the word strandable and assets. I am j u s t c l a r i f y i n g , do 

6 you mean you use the word strandable t o equate t o stranded 

7 or do you mean strandable i n a sense t h a t they may become 

8 stranded? 

9 A I t h i n k t h i s i s a griestion of your a b i l i t y t o 

10 m i t i g a t e costs. I f you can't m i t i g a t e them, they are 

11 stranded. I f you can come up w i t h ways t o m i t i g a t e them, 

12 then they are p o t e n t i a l l y stranded but they won't be 

13 stranded i f you f i n d a way t o a c t u a l l y take them o f f the 

14 books and so t h a t ' s what I mean by strandable. 

15 Q A l o t of the testimony we have heard, I get the 

16 impression t h a t Duquesne doesn't put a l o t of f a i t h i n 

17 for e c a s t s of market p r i c e and you don't r e a l l y have a l o t 

18 of credence of p r e d i c t i o n s of any forec a s t , r e a l l y ? 

19 A I t h i n k we have learned a l o t over the years from 

2 0 a d m i n i s t r a t i v e determination of long and intense d u r a t i o n . 

21 Q They are not very and would you agree 

22 because of t h a t knowledge and understanding t h a t Duquesne 

23 has chosen instead t o use the RFP process as one of the 

24 gauges of market p r i c e f o r the purposes of i t s 

25 r e s t r u c t u r i n g ? 
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1 A Yes. 

2 Q And i n f a c t , I believe t h a t the RFP process 

3 t h a t ' s been proved and which you have used i s the one t h a t 

4 i s put together e a r l i e r t h i s year I b e l i e v e i n summer 

5 p a r t i a l l y i n p r e p a r a t i o n f o r the p i l o t programs? 

6 A Yes. 

7 Q I s i t not t r u e t h a t Duquesne believes t h a t 

8 shareholders should not bear the r i s k of the market p r i c e 

9 exceeding the customer generation c r e d i t i n any given 

10 year? 

11 A Say t h a t again? 

12 Q Do you b e l i e v e t h a t Duquesne's shareholders 

13 should not bear the r i s k of the market p r i c e whatever t h a t 

14 market p r i c e may be of e l e c t r i c i t y , exceeding customer 

15 generation c r e d i t i n any given year? 

16 A I t h i n k what we believe i s t h a t we should not 

17 b u i l d i n a systematic program where we can only lose every 

18 time the market p r i c e i s higher than has been included on 

19 our stranded cost c a l c u l a t i o n . That i s a wholly asymmetric 

2 0 and u n f a i r plan and we would not a l l o w i s t o c o l l e c t 

21 outstanding --

22 Q Did you answer my question yes or no. Your 

23 question i s i n a p a r t i c u l a r year under a c e r t a i n 

24 circumstance. For a month. I t ' s o f f s e t the other months. 

25 I t has t o be d i r e c t l y r e l a t e d t o a program our complaints 
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1 are, and t h i s i s one of our great f r u s t r a t i o n s . We b e l i e v e 

2 customers should, f o r example, have the choice of a f i x e d 

3 YPC. 

4 They should have t h a t o p p o r t u n i t y proposed by the 

5 Commission. We said what i s n ' t f a i r t h a t we take the a l l 

6 the r i s k s of the f i x e d CTC and then, customers can s t i l l 

7 come back t o us i f the market p r i c e s i m p l i c i t i n t h a t t u r n 

8 out t o be d i f f e r e n t . 

9 That's a c t u a l l y u n f a i r a f t e r the t o t a l asymmetrical 

10 proposal and the customers shop, you would have the choice 

11 t o waive t h a t choice t o coming back f o r t h a t s e r v i c e . 

12 That's a much f a i r e r proposal. 

13 Q I want t o make sure I am c l e a r . I s t h a t one of 

14 the reasons you o r i g i n a l l y proposed not t o d i v e s t your 

15 generation assets u n t i l 2003? That t h a t inherent 

16 unfairness --

17 A That's a r e a l problem w i t h d i v e s t i t u r e . Again, 

18 the l e g i s l a t i o n has a l o t of i n t e n t s . They have a l o t of 

19 o b j e c t i v e s . They are t r y i n g t o balance on the one hand 

20 they say we want t o go t o competitive marketing. We want 

21 t o guarantee no matter what happens duri n g the next seven, 

22 e i g h t years there's never any problem w i t h the capped 

23 plan. 

24 Q I t i s h i g h l i g h t e d i n your r e j o i n d e r testimony 

2 5 pages 9 where you s t a t e the concern t h a t i f Duquesne were 
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1 t o a u c t i o n i t s generation assets, i t would s t i l l be faced 

2 w i t h t h i s c o n t i n u i n g o b l i g a t i o n t o serve. I s t h a t not 

3 correct? 

4 A I f i t i s -- yes. That's i n the l e g i s l a t i o n . 

5 We need t o design a proposal t h a t i s f a i r t o Duquesne 

6 t h a t allows us a reasonable o p p o r t u n i t y t o c o l l e c t our 

7 costs. 

8 Q So i t would be f a i r , then, t o say t h a t your 

9 concerns t h a t Duquesne would be unable t o purchase i f i t 

10 were t o d i v e s t of i t s generation assets now, t h a t w i t h t h i s 

11 c o n t i n u i n g o b l i g a t i o n t o serve, t h a t i t would be unable t o 

12 go out -- i t might be unable t o go out i n t o the market and 

13 buy energy capacity at p r i c e s t h a t w i l l a l l o w i t t o provide 

14 service at less than the capped r a t e . 

15 A Sure. We can only lose. We can't win. 

16 Q And I want t o ask, does Duquesne now b e l i e v e t h a t 

17 an a u c t i o n of i t s generation i s the best way t o measure the 

18 value of those assets i n the competitive market? 

19 A I t h i n k Duquesne believes t h a t the best process 

20 i s t o , f o r determining stranded costs i s t o delay i t u n t i l 

21 markets are more f u l l y developed. We t h i n k the year 2003 

22 i s a reasonable time p e r i o d t o do t h a t . We don't b e l i e v e 

23 t h a t you have t o a b s o l u t e l y decide today what the best 

24 method i s . 

2 5 A l o t ' s going t o depend on what k i n d of data's out 

HOLBERT ASSOCIATES 
(717) 540-9669 



142 

1 t h e r e . I s a l o t of serviceable data where maybe you don't 

2 -- there 1s enough other data t h a t you don't have t o do an 

3 au c t i o n . 

4 What we are saying i s other p a r t i e s have made the 

5 cl a i m t h a t our market ideas i n Pennsylvania, bad idea and 

6 the o n l y way they'd accept i t would be i f there was an 

7 o p t i o n . 

8 So we have given t h a t o p t i o n t o the company but we 

9 do not recommend t h a t t h a t i s the best way. I t i s a way 

10 and i t ' s a reasonable way. I t i s not our p r e f e r r e d 

11 approach. 

12 Q I s i t Duquesne's p o s i t i o n t h a t the book value of 

13 i t s assets, i t s generation assets i n p a r t i c u l a r , i s higher 

14 than the p r i c e a purchaser would be w i l l i n g t o pay i n a 

15 competitive market? 

16 A I s our book value here. 

17 Q Yes. I s the book value other than what you might 

18 be able t o s e l l those as f a r as i n a competitive market? 

19 A For a p a r t i c u l a r p l a n t or i n general? 

2 0 Q I n general? 

21 A I don't t h i n k I can answer i t i n general. 

22 Some of our p l a n t s might be very, very o l d w i t h major 

23 r e c o n s t r u c t i o n needs. With lousy heat r a t e s . Others 

24 may be brand new w i t h nice heat r a t e s , low -- I don't 

2 5 know. 
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1 Q So i n other words you would say t h a t probably the 

2 book value of generation assets i n general has no bearing 

3 upon the market value of those assets i s i n the --

4 A I t h i n k the r e a l issue i s what the book value. I 

5 t h i n k what the r e a l issue i s what's the market value. 

6 Q Would you agree i n an auction of generation 

7 assets the t i m i n g of t h a t o p t i o n i s important? 

8 A I t h i n k t h a t time i s important f o r a l l of the 

9 reasons we have w r i t t e n . 

10 Q Would you agree w i t h the statement t h a t a 

11 p o t e n t i a l purchaser of generation assets would consider as 

12 one of the major f a c t o r s the expectation of the p r i c e of 

13 the output from a p a r t i c u l a r plant? i n deciding what b i d 

14 t o submit f o r a p a r t i c u l a r plant? 

15 A I am sure they would make t h e i r own estimate; 

16 depends on how they would s e l l -- how they want t o use i t . 

17 When they want t o use. I am sure they take a l l kinds of 

18 t h i n g s i n t o account. 

19 MR. STEWART: I have nothing f u r t h e r . 

20 JUDGE CORBETT: Okay. Before we take our lunch 

21 recess, l e t me make a couple comments. One, I ' d l i k e 

22 everyone t o check i n w i t h the Court Reporter and l e t Gene 

23 Holbert know what your preference i s f o r r e c e i v i n g a 

24 t r a n s c r i p t i f you want t o receive a t r a n s c r i p t and when you 

25 want i t . 
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1 And secondly, t h e r e are snack b a r s i n t h e b u i l d i n g , 

2 one on t h e t w e l f t h f l o o r , a p p r o x i m a t e l y h a l f w a y down t h e 

3 h a l l w a y and t h e n t h e r e ' s a l s o a snack bar on t h e f i r s t 

4 f l o o r i n t h e l o b b y . W e ' l l t a k e a one hour l u n c h recess and 

5 we'11 resume a t 1:30. Thank you. 

6 (Whereupon, a t 12:34 p.m., t h e h e a r i n g recessed, t o 

7 reconvene a t 1:30 p.m., t h e same day.) 
8 
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A F T E R N O O N S E S S I O N 

(The hearing reconvened at 1:34 p.m.) 

JUDGE CORBETT: We're back on the record. 

Mr. C l e a r f i e l d , I think ENRON i s up next. 

MR. CLEARFIELD: Thank you, Your Honor. 

CROSS-EXAMINATION 

BY MR. CLEARFIELD: 

Q Good a f t e r n o o n , Mr. M a r s h a l l . 

A Good a f t e r n o o n . 

Q I j u s t have a few q u e s t i o n s . Mr. M a r s h a l l , 

i f I u n d e r s t a n d t h e p r o p o s a l o f Duquesne on a s t a n d ­

a l o n e b a s i s , i t i s t o v a l u e i t s s t r a n d e d c o s t s by 

h a v i n g a market-based d e t e r m i n a t i o n , e i t h e r an 

auct i o n or some o t h e r p r o c e s s , i n t h e y e a r 2003, and 

at t h a t p o i n t a f i n a l d e t e r m i n a t i o n w i l l be made. I s 

t h a t c o r r e c t ? 

A Yes, s i r . 

Q And t h a t i n the i n t e r i m you would s e t t h e 

customer g e n e r a t i o n c r e d i t u s i n g market p r i c e s 

d e r i v e d t h r o u g h t h e RFP t h a t was i s s u e d t o e l i c i t 

b i d s t o purchase power a t w h o l e s a l e s t a r t i n g i n , I 

guess, 1999. I s t h a t a l s o --? 

A We would do one each year g o i n g f o r w a r d , 

b u t of. a s i m i l a r n a t u r e t o t h e one we had done f o r 

th e p i l o t program. 
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1 Q Now, w i t h r e s p e c t t o your r e b u t t a l 

2 t e s t i m o n y and the t e s t i m o n y t h a t was s u b m i t t e d by 

3 o t h e r s , has Duquesne proposed a change i n t h e o v e r a l l 

4 CGC, the system average CGC f o r any reason? I ask 

5 t h a t t o make sure I u n d e r s t a n d t h e v a r i o u s 

6 t e s t i m o n i e s ? 

7 A I do not b e l i e v e so. 

8 Q Do you r e c a l l what t h a t system average 

9 g e n e r a t i o n c r e d i t t h a t y o u're p r o p o s i n g i s f o r 1999? 

10 A I don't have t h e i n d i v i d u a l numbers. I n 

11 f a c t , I don't even t h i n k we -- I n o t h e r words, we 

12 don't know what i t i s u n t i l we do the a u c t i o n . 

13 Q So you're not p r o p o s i n g t h a t you use t h e 

14 b i d s t h a t were e l i c i t e d t h r o u g h t h a t w h o l e s a l e 

15 g e n e r a t i o n p r o c e s s i n the p i l o t s ? 

16 A We're g o i n g t o do an a u c t i o n each y e a r 

17 because the market changes so much each y e a r . 

18 Q But i t w i l l be b a s i c a l l y -- You would 

19 propose t h a t i t would f o l l o w a l o n g the RFP t h a t was 

20 i s s u e d --

21 A The amended r e b u t t a l t e s t i m o n y -- Based on 

2 2 some of the p a r t i e s ' concerns about t h e way i t was 

2 3 s t r u c t u r e d , we would submit our process t o t h e 

24 Commission, and people would have a chance t o comment 

25 i f t h e y t h i n k t h e y c o u l d m o d i f y i t i n a c o n s t r u c t i v e 
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1 way. 

2 Q L e t ' s assume h y p o t h e t i c a l l y t h a t t h e 

3 g e n e r a t i o n c r e d i t t h a t ' s e l i c i t e d t h r o u g h t h i s 

4 w h o l e s a l e process i n 1999 i s t h e 1.8 c e n t s . To 

5 d e t e r m i n e t h e CTC i n 1999, a g a i n , j u s t f o r 

6 s i m p l i c i t y , on a system average b a s i s , do I 

7 u n d e r s t a n d Duquesne's p r o p o s a l t o be t h a t one would 

8 f i r s t s u b t r a c t t h e d e t e r m i n e d o r approved 

9 t r a n s m i s s i o n and d i s t r i b u t i o n r a t e s on a system 

10 average b a s i s and t h e n s u b t r a c t t h e customer 

11 g e n e r a t i o n c r e d i t d e r i v e d as we've d i s c u s s e d and t h e 

12 r e s i d u a l would be your CTC? 

13 A Yes, s i r . 

14 Q Now, i s t h e r e a n o t h e r method t h a t c o u l d be 

15 used t o d e t e r m i n e , t h r o u g h market bases o r o t h e r w i s e , 

16 what t h e I e v e 1 o f s t r a n d e d c o s t s f o r Duquesne are i n 

17 1999 and s u b t r a c t those from t h e o v e r a l l r a t e s l e s s 

18 t h e T & D and the r e s i d u a l would be the customer 

19 g e n e r a t i o n c r e d i t ? 

20 A Do I s u p p o r t t h a t p r o p o s a l ? 

21 Q No. I s t h a t a n o t h e r p o t e n t i a l method o f 

22 c a l c u l a t i n g a CTC? 

23 A I don't t h i n k t h a t ' s an a p p r o p r i a t e method. 

24 Q I s i t a p o t e n t i a l method? 

2 5 A l t ' s n ot my p r o p o s a l . I t h i n k 
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1 m a t h e m a t i c a l l y what you're d e s c r i b i n g i s you c o u l d 

2 m a t h e m a t i c a l l y c a l c u l a t e i t , b u t i t ' s n o t a p r o p o s a l 

3 we s u p p o r t . 

4 Q Why not? 

5 A W e l l , I t h i n k we go i n t o some d e t a i l as t o 

6 why we b e l i e v e t h e CGC s h o u l d be based on what t h e 

7 a c t u a l market p r i c e i s i n a g i v e n year, and we g i v e 

8 l o t s o f reasons why t h a t ' s t h e r i g h t way t o s e t t h e 

9 c r e d i t . 

10 We a l s o go i n t o g r e a t d e t a i l i n our case as t o 

11 why we b e l i e v e t h e l e g i s l a t i o n a l l o w s us t o charge 

12 r a t e s a t our cap l e v e l under S e c t i o n 2804 as l o n g as 

13 we're m i t i g a t i n g c o s t s w i t h t h e ROE s p i l l o v e r . 

14 So we have v e r y s u b s t a n t i v e reasons why our 

15 p r o p o s a l , we t h i n k , meets t h e a c t . 

16 Q G r a n t i n g t h a t you've e x p l a i n e d t h o s e 

17 reasons, e s t a b l i s h i n g t h e CGC and t h e n e s t a b l i s h i n g 

18 t h e s t r a n d e d c o s t r e c o v e r y l e v e l , t h e CTC, as t h e 

19 r e s i d u a l , c r e a t e s a g r e a t e r p o t e n t i a l , doesn't i t , 

2 0 t h a t Duquesne w i l l r e c o v e r more o f i t s u l t i m a t e l y 

21 d e t e r m i n e d s t r a n d e d costs? Could you agree w i t h t h a t 

22 o r d i s a g r e e ? 

23 MR. MOOT: Could I ask f o r c l a r i f i c a t i o n ? 

24 More t h a n what? 

25 MR. CLEARFIELD: More t h a n a method by wh i c h 
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1 an a d m i n i s t r a t i v e l y o r o t h e r w i s e d e t e r m i n e d method of 

2 c a l c u l a t i n g s t r a n d e d c o s t s i n 1998 produces a CTC 

3 l e v e l . 

4 A I would argue our method g u a r a n t e e s t h a t we 

5 w i l l never earn a penny more t h a n our s t r a n d e d c o s t s . 

6 I don't know what you mean t h a t we c o u l d c o l l e c t 

7 more. Our method guaran t e e s t h a t w e ' l l never c o l l e c t 

8 more, because we'11 end t h e CTC p e r i o d as soon as 

9 we've c o l l e c t e d . 

10 BY MR. CLEARFIELD: 

11 Q There i s a p o t e n t i a l I t h i n k you t e s t i f i e d 

12 e a r l i e r t h a t a t t h a t p o i n t , a t t h e p o i n t o f an 

13 a u c t i o n o r a p o i n t o f some o t h e r f i n a l market 

14 v a l u a t i o n , Duquesne may have a l r e a d y r e c o v e r e d more 

15 t h a n a d e t e r m i n e d l e v e l o f s t r a n d e d c o s t s . I s t h a t 

16 r i g h t ? 

17 A I t h i n k what we t e s t i f i e d i s we've d e s i g n e d 

18 an e a r l y t r i g g e r mechanism, so t h a t would be v e r y 

19 u n l i k e l y . But i n t h e event i t happened, we s a i d we 

20 would r e t u r n any excess w i t h i n t e r e s t so t h a t we 

21 would never a t t h e end o f a day have c o l l e c t e d a 

22 penny more t h a n our s t r a n d e d c o s t s . 

23 Q W i t h i n t e r e s t ? 

24 A Yes. That i s p a r t o f our p r o p o s a l i n 

2 5 w r i t i n g , I b e l i e v e . 
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1 Q L e t me ask you, based on what we've 

2 d i s c u s s e d , how would Duquesne's p r o p o s a l t o v a l u e i t s 

3 s t r a n d e d c o s t s be d i f f e r e n t i f , i n f a c t , i t s merger, 

4 proposed merger w i t h APS i s approved? How would t h e 

5 p r o p o s a l be d i f f e r e n t ? 

6 A Maybe I c o u l d j u s t ask c l a r i f i c a t i o n , 

7 because I'm n o t c l e a r what t h e r u l e s a r e . I would - -

8 We've p u t t e s t i m o n y i n t h a t case. I n c r o s s -

9 e x a m i n a t i o n i n t h a t case, we would d e s c r i b e what our 

10 j o i n t p r o p o s a l i s under t h e merger case. 

11 Q I u n d e r s t a n d t h a t . Mr. M a r s h a l l , I would 

12 l i k e t o know today, r i g h t now, how t h e p r o p o s a l would 

13 be d i f f e r e n t . 

14 MR. MOOT: Your Honor, based on your p r i o r 

15 r u l i n g s , I w i l l n o t b e l a b o r t h i s p o i n t . I w i l l n ot 

16 o b j e c t t o t h e w i t n e s s o f f e r i n g t o t h e b e s t o f h i s 

17 knowledge h i s u n d e r s t a n d i n g o f what .has c u r r e n t l y 

18 been s a i d i n the merger d o c k e t . 

19 But i f we're g o i n g t o get down t h e r o a d i n t o 

20 new commitments about t h e merger and i f we're g o i n g 

21 t o g e t i n t o a bunch o f d e t a i - l s i n t h a t case about 

22 m a t t e r s t h a t are covered by o t h e r w i t n e s s e s , I w i l l 

23 o b j e c t . 

2 4 T h i s s t r i k e s me as i n t h e c a t e g o r y o f a new 

25 commitment t h a t he wants made r i g h t here about t h e 
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1 m e r g e r . I guess I w o u l d o b j e c t t o i t on t h a t b a s i s . 

2 JUDGE CORBETT: W i t h t h a t c l a r i f i c a t i o n . , w e ' l l 

3 a l l o w t h e q u e s t i o n . 

4 A The m a r k e t v a l u a t i o n m e t h o d o l o g y t h a t has 

5 been p r o p o s e d i n t h e m e r g e r case i s t h a t , f i r s t , b o t h 

6 c o m p a n i e s s u p p o r t and have f i l e d t e s t i m o n y s u p p o r t i n g 

7 t h e n o t i o n o f t h i s s e c o n d - p h a s e v a l u a t i o n , t h e y e a r 

8 2 0 0 3, s u p p o r t e d t h e e a r l y t r i g g e r m e c h a n i sm, t h e use 

9 o f m a r k e t d a t a i n t h a t l a t e r p e r i o d f o r a f i n a l 

10 r e s i d u a l c o s t c a l c u l a t i o n . 

11 I b e l i e v e b o t h c o m p a n i e s have c o m m i t t e d t h a t 

12 t o t h e e x t e n t t h a t any o f t h i s e x c e s s o c c u r s t h a t 

13 t h a t w o u l d be r e f u n d e d w i t h i n t e r e s t . 

14 L e t me c o n t i n u e . A d i f f e r e n c e i n t h e m e r g e r 

15 case i s t h a t t h e c o m b i n e d c o m p a n i e s a r e o n l y o f f e r i n g 

16 t o t h e Com m i s s i o n t h a t t h e y w o u l d do some a d d i t i o n a l 

17 d i v e s t i t u r e , and I b e l i e v e t h e p r o p o s a l i n t h e case 

18 i s f i v e p e r c e n t o f t h e c o m b i n e d P e n n s y l v a n i a a s s e t s 

19 i f , a g a i n , t h e Commission deems t h a t t h e y t h i n k t h a t 

20 i s a b e t t e r m e t h o d o l o g y f o r m a r k e t p u r p o s e s . 

21 Those a d d i t i o n a l s a l e s w o u l d be made as an 

22 a u c t i o n . The co m p a n i e s have s a i d i n t h a t c a s e t h a t 

2 3 t h e y w o u l d l i k e t o s u b m i t a b i d i n t h a t a u c t i o n , a 

24 c o m p e t i n g b i d , arm's l e n g t h b a s i s , n o n - d i s c r i m i n a t o r y 

25 p r o c e d u r e s , b ecause t h e y w o u l d p l a n on r e m a i n i n g i n 
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1 t h e g e n e r a t i o n b u s i n e s s as a combined e n t i t y . 

2 J u s t bear w i t h me as I'm t h i n k i n g t h r o u g h i f 

3 t h e r e are any o t h e r elements o f t h e combined case. 

4 That i s a l l t h a t has been o f f e r e d i n t h e 

5 combined case. 

6 Q So, t o e o n f i r m t h a t i u n d e r s t a n d , i t 

7 appears t h a t a p r i n c i p a l d i f f e r e n c e would be t h a t 

8 Duquesne i s p r o p o s i n g i n i t s r e b u t t a l t e s t i m o n y , i n 

9 y o u r r e b u t t a l t e s t i m o n y and r e j o i n d e r t h a t i n 2003 o r 

10 1999, depending on what t h e Commission would d i r e c t , 

11 i t would submit a l l of i t s a s s e t s a t an auct i o n . 

12 A Yes. 

13 Q And i n t h e merger case, t h a t v o l u n t a r y 

14 p r o p o s a l would be w i t h d r a w n i n p l a c e o f a p o t e n t i a l 

15 a u c t i o n f o r f i v e p e r c e n t o f the combined assets? 

16 A Of the combined a s s e t s , t o be used as 

17 a d d i t i o n a l d a t a p o i n t s i n the market v a l u a t i o n 

18 p r o c e s s . 

19 Q The r e s t o f t h e market v a l u a t i o n p r o c e s s 

20 would be t h i s p a n e l o f e x p e r t s , i f you w i l l ? 

21 A I t would be an a r b i t r a t i o n p a n e l . I t would 

2 2 be r e l y i n g on p u b l i s h e d f o r w a r d p r i c e s , f u t u r e 

2 3 p r i c e s , a d d i t i o n a l RFPs g o i n g f o r w a r d f r o m t h a t 

24 p o i n t , market - r e l a t e d i n f o r m a t i o n . 

25 Q Again, your p r e f e r r e d p e r i o d would be 2003 
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f o r t h a t t o occur? 

2 A Yes. 

3 Q I t h i n k t o d a y you s a i d t h a t Duquesne 

4 b e l i e v e d t h a t i t would be a p p r o p r i a t e t o w a i t u n t i l 

5 t h e year 2003 t o engage i n t h i s market v a l u a t i o n 

6 p r o c e s s because t h a t would a l l o w f o r t i m e f o r a 

7 market t o d e v e l o p . I s t h a t c o r r e c t ? 

8 A Yes, on a broad, r e g i o n a l b a s i s . 

9 Q And t h a t market i s a market f o r r e t a i l 

10 g e n e r a t i o n as w e l l as w h o l e s a l e g e n e r a t i o n ? 

11 A W e l l , f o r purposes o f e v a l u a t i n g 

12 g e n e r a t i o n , we s h o u l d l o o k t o t h e g e n e r a t i o n market, 

13 and t h e g e n e r a t i o n market i s a w h o l e s a l e market, i s a 

14 b u l k power market. I t i s people t a k i n g t h e o u t p u t o f 

15 p l a n t s on l a r g e s c a l e . So t h a t i s -- A g a i n , t h i s 

16 goes back t o the whole n o t i o n o f u n b u n d l i n g t h e 

17 p i e c e s . 

18 Q Would you agree or d i s a g r e e t h a t as a 

19 c o m p e t i t i v e market develops t h a t w i l l , i n t u r n , 

2 0 e f f e c t p o s i t i v e l y t h e development o f a w h o l e s a l e 

21 market f o r g e n e r a t i o n ? 

22 A Yes. 

23 Q So, t o t h e e x t e n t t h a t a v i g o r o u s 

2 4 c o m p e t i t i v e market develops i n Duquesne's s e r v i c e 

25 t e r r i t o r y , t h a t w i l l have the p o t e n t i a l o f enhancing 
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1 t h e v a l u e o f Duquesne's g e n e r a t i o n a s s e t s . Would 

2 t h a t be r i g h t ? 

3 A I'm not sure t h a t ' s t r u e . 

4 Q W e l l , i s t h e r e any -- I'm s o r r y . I s t h e r e 

5 any r e t a i l c o m p e t i t i v e market t o d a y i n Duquesne's 

6 s e r v i c e t e r r i t o r y ? 

7 A No. 

8 Q And I t h i n k we agreed t h a t t o t h e e x t e n t 

9 t h a t a c o m p e t i t i v e market does develop t h a t w i l l 

10 produce g r e a t e r c o m p e t i t i v e market f o r c e s on t h e 

11 w h o l e s a l e s i d e . I s t h a t r i g h t ? 

12 A I t h i n k w e s a i d t h a t . I t h i n k we s a i d 

13 t h e r e would be much more v i s i b l e i n f o r m a t i o n . But 

14 t h e q u e s t i o n you asked me was, Would i t r e s u l t i n t h e 

15 a s s e t s b e i n g w o r t h more? And I don't t h i n k t h a t 

16 n e c e s s a r i l y i s t h e same t h i n g . I t might t u r n o u t 

17 t h a t t h e a s s e t s are w o r t h l e s s . 

18 For example, I mean as we l o o k t o t r a n s m i s s i o n 

19 i s s u e s and t h e e l i m i n a t i o n o f r a t e pancake on a broad 

2 0 r e g i o n a l b a s i s , t h a t ' s g o i n g t o make power a v a i l a b l e 

21 f r o m a l o t o f d i f f e r e n t p l a c e s i n t h e west p o u r i n g 

22 i n t o t h i s a r e a. That's g o i n g t o make cheaper p r i c e s 

23 a v a i l a b l e . That's a r o b u s t , c o m p e t i t i v e market. 

2 4 That w i l l t e n d t o depress p r i c e s . That w i l l t e n d t o 

25 reduce t he v a l u e o f the p l a n t . 
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1 I don't f o l l o w t h a t t h e one f o l l o w s f r o m t h e 

2 o t h e r . 

3 Q For s e r v i n g what now i s Duquesne's r e t a i l 

4 l o a d , a l l o t h e r t h i n g s b e i n g e q u a l , i s n ' t i t g o i n g t o 

5 be l e s s c o s t l y f o r an a l t e r n a t i v e s u p p l i e r t o serve 

6 t h a t l o a d v i a power purchased f r o m Duquesne and 

7 t r a n s m i t t e d t o t h a t customer t h a n from o t h e r s o u r c e s , 

8 i f you can answer t h a t q u e s t i o n ? 

9 A I t h i n k n o t . I mean t h e whole p o i n t o f 

10 c o m p e t i t i o n i s t o g e t more people t o come i n , t o have 

11 more power p l a n t s a v a i l a b l e . And h o p e f u l l y t h e 

12 reason you're d o i n g t h a t i s because t h e r e ' 1 1 be 

13 cheaper p r i c e s . There's g o i n g t o be downward 

14 p r e s s u r e . That's t h e whole p o i n t o f c o m p e t i t i o n . 

15 Q That development o f a c o m p e t i t i v e market 

16 w i l l , a g a i n , make your p l a n t l e s s v a l u a b l e then? 

17 A I d i d n ' t say t h a t e i t h e r . 

18 You s a i d , W i l l i t make them more w o r t h more? 

19 W i l l i t make them w o r t h l e s s ? 

2 0 I don't know. I'm j u s t s a y i n g i t c o u l d make 

21 them w o r t h more. I t c o u l d make them w o r t h l e s s . 

22 There are a l o t o f f a c t o r s t h a t p l a y i n t o t h i s . 

2 3 T h e r e i n i s the problem w i t h f o r e c a s t i n g what's 

24 g o i n g t o happen f o r t h e next 3 0 y e a r s . There are a l l 

25 k i n d s o f exogenous v a r i a b l e s t h a t e n t e r i n t o t h a t 

HOLBERT ASSOCIATES 
(717) 540-9669 



156 

1 p r o c e s s . 

2 Q Are any o f those v a r i a b l e s i n c o r p o r a t e d 

3 i n t o t h e models, t h e market models t h a t are produced 

4 by -- t h a t have been produced by any o f t h e w i t n e s s e s 

5 e i t h e r f o r Duquesne or o t h e r p a r t i e s , i f you know? 

6 A W e l l , I mean we -- T h i s i s why we're 

7 s a y i n g t h a t our method o f u s i n g market i n f o r m a t i o n i s 

8 b e t t e r • We b e l i e v e t h a t when we c o n t a c t e d -- I 

9 t h i n k we sent out 300 n o t i c e s t o m a r k e t e r s a c r o s s t h e 

10 n a t i o n t o p a r t i c i p a t e i n the a u c t i o n , t h e e i g h t - y e a r 

11 auct i o n process t h a t we l a i d f o r w a r d , f i r m power over 

12 t h e n e x t e i g h t - y e a r p e r i o d . 

13 I b e l i e v e we had something l i k e 1,600 

14 megawatts o f response b i d . We argue t h a t t h e b i d s 

15 t h a t came i n and t h e w i n n i n g b i d t h a t came i n i s 

16 q u i t e m e a n i n g f u l i n a c o m p e t i t i v e market because 

17 p e o p l e d i d n ' t come i n and e s t i m a t e what t h e y t h o u g h t 

18 i t was w o r t h . 

19 They came i n and s a i d , Here's my money, 

20 Duquesne. Here's my money. T h i s i s what we're 

21 w i l l i n g t o pay f o r i t . 

2 2 That's what c r e a t e s a market. We gave i t t o 

23 t h e h i g h e s t b i d d e r . You know, i n t e r e s t i n g l y --

2 4 A g a i n , t h i s was a c o m p e t i t i v e market, and p e o p l e have 

25 asked us t o keep c o n f i d e n t i a l who the b i d d e r s were 
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1 and t h e i r p r i c e s were, so we r e s p e c t t h a t p r o c e s s . 

2 But t h e r e were many m a r k e t e r s t h a t came i n t o 

3 t h e proc e s s and s a i d , We don't t h i n k t h i s s t u f f i s 

4 w o r t h 1.8 c e n t s a k i l o w a t t hour. We t h i n k t h a t ' s way 

5 t o o h i g h . We're not g o i n g t o b i d t h a t p r i c e . 

6 Yet, o t h e r m a r k e t e r s when t h e y g e t i n v o l v e d i n 

7 our p i l o t case o r our r e s t r u c t u r i n g case say. Boy, 

8 t h i s number i s low. We'd l i k e i t t o be r e a l l y h i g h . 

9 But t h a t ' s t h e way markets work. I t ' s n o t 

10 r e a l l y what you're f o r e c a s t i n g . I t ' s r e a l l y what 

11 y ou're w i l l i n g t o pay f o r i t . 

12 Q W i t h t h a t b e i n g s a i d , would I be c o r r e c t i n 

13 i n f e r r i n g - - Would i t be a r e a s o n a b l e i n f e r e n c e f r o m 

14 your s t a t e m e n t t h a t from Duquesne's s t a n d p o i n t t h e 

15 a p p r o p r i a t e way t o v a l u e a l l o f Duquesne's a s s e t s 

16 would be t o s u b j e c t them t o market f o r c e s v i a an 

17 auct i o n , n o t f i v e p e r c e n t but a l l o f them? 

18 A No. I t h i n k what we have s a i d i s c e r t a i n l y 

19 t h a t i s one method you can use. We're n o t s a y i n g 

20 t h a t t h a t has t o be the best way t o do i t . I f 

21 t h e r e ' s a l o t o f d a t a a v a i l a b l e i n the market, 

22 comparable s a l e s i n the same t i m e p e r i o d , i n t h e same 

23 r e g i o n , same k i n d o f a s s e t s , and t h e r e ' s a l o t o f 

24 i n f o r m a t i o n , p u b l i s h e d f u t u r e s p r i c e s , s i m i l a r t o 

25 what's happened i n the gas b u s i n e s s --
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1 Your own c l i e n t , when t h e y s t a r t e d t h e r e was 

2 not a l o t o f i n f o r m a t i o n on what gas f u t u r e s are 

3 w o r t h . Look what's happened over t h e l a s t 10 y e a r s . 

4 Now t h e r e ' s t h i s m y r i a d o f data t h a t we can a l l l o o k 

5 t o . We can l o o k i n t h e newspapers. We can g e t 

6 p u b l i s h e d r e p o r t s . I t ' s t h a t k i n d of development o f 

7 market and market data t h a t w i l l be a v a i l a b l e t o t h e 

8 Commission and these e x p e r t s when t h e y make these 

9 k i n d s o f d e c i s i o n s . 

10 That's why we say l e t t h e market develop.and 

11 l e t t h i s i n f o r m a t i o n come f o r w a r d . 

12 Q A l l o t h e r t h i n g s b e i n g e q u a l , don't you 

13 b e l i e v e , based on your t e s t i m o n y , t h a t d i r e c t 

14 evidence o f market p r i c e s v i a a b i d o r a p r o p o s a l f o r 

15 s a l e i s more i n d i c a t i v e o f a c t u a l market p r i c e s t h a n 

16 any secondary i n f o r m a t i o n , or do you? 

17 MR. MOOT: Could I ask f o r a c l a r i f i c a t i o n by 

18 what t h e q u e s t i o n e r means by secondary i n f o r m a t ion? 

19 MR. CLEARFIELD: W e l l , l e t ' s ask Mr. M a r s h a l l 

20 i f he u n d e r s t a n d s . 

21 BY MR. CLEARFIELD: 

2 2 Q Do you u n d e r s t a n d what I mean? 

2 3 A Not p a r t i c u l a r l y . 

2 4 Q When you r e c e i v e a r e p o r t from an e x p e r t 

25 about what market p r i c e s o r t r a n s a c t i o n p r i c e s are i n 
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1 t h e market, as opposed t o r e c e i v i n g a b i d t o buy some 

2 o f y o u r a s s e t s , w o uldn't i t be f a i r t o c h a r a c t e r i z e 

3 t h e f i r s t as secondary i n f o r m a t i o n about what market 

4 p r i c e s are and t h e l a t t e r as d i r e c t e v idence o f t h e 

5 market p r i c e f o r your a s s e t s ? 

6 A I t depends on t h e i n f o r m a t i o n . L e t me g i v e 

7 you an example. I f we take a p l a n t where we know 

8 what t h e average l i f e i s and we p u t t h e o u t p u t o f 

9 t h a t p l a n t o ut f o r b i d and people are w i l l i n g t o pay 

10 f o r i t , t h a t ' s p r e t t y good market i n f o r m a t i o n . 

11 We c o u l d a l s o o f f e r t o s e l l t h e p l a n t . That 

12 would a l s o be good i n f o r m a t i o n . But I t h i n k t h e y ' r e 

13 b o t h v a l i d t y p e s o f market i n f o r m a t i o n , and t h a t ' s 

14 what our t e s t i m o n y i s . We've t e s t i f i e d t o what our 

15 p r o p o s a l i s , but I would concede t h a t i s a method o f 

16 d o i n g i t , and i t ' s a v a l i d method o f d o i n g i t . 

17 Q Wouldn't an a p p r a i s a l by an e x p e r t be a 

18 secondary method or an i n d i r e c t method o f d e t e r m i n i n g 

19 what t h e market p r i c e would be? Do you agree w i t h 

20 t h a t ? 

21 A An a p p r a i s a l based on market d a t a would be 

22 o f t h e n a t u r e t h a t I'm d e s c r i b i n g t h a t our market 

23 p a n e l would use. 

2 4 Q I t would be a secondary t y p e o f 

25 d e t e r m i n a t i o n o f market p r i c e ; i s t h a t c o r r e c t or 
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1 not? 

2 A I don't know what you mean by secondary. 

3 Q W e l l , i s i t b e t t e r o r worse t h a n a c t u a l l y 

4 r e c e i v i n g a b i d ? Does i t p r o v i d e b e t t e r i n f o r m a t i o n 

5 o r l e s s a c c u r a t e i n f o r m a t i o n t h a n an a c t u a l b i d from 

6 someone who i s w i l l i n g t o buy t h e power? 

7 A I would concede t h a t i t ' s a v e r y good 

8 method, and maybe i t ' s o f a secondary n a t u r e , t h e way 

9 you've c h a r a c t e r i z e d i t . Depending on t h e 

10 c i r c u m s t a n c e s , yes. 

11 Q You t e s t i f i e d t h a t your p r i m a r y concern- -

12 c o r r e c t me i f I'm m i s c h a r a c t e r i z i n g - -

13 A Let me, i f I c o u l d , g i v e you an example o f 

14 what I mean by depending on t h e c i r c u m s t a n c e s . 

15 Q I have a f e e l i n g you're g o i n g t o anyway. 

16 A Because I've been t r y i n g t o respond t o your 

17 c h a r a c t e r i z a t i o n o f i t . There may be a s i t u a t i o n 

18 where a p a r t i c u l a r a s s e t -- t h e r e i s n ' t a b i g enough 

19 market. There i s n ' t a b i g enough i n t e r e s t . There 

2 0 a r e n ' t enough p l a y e r s who u n d e r s t a n d i t , t h a t i t 

21 i s n ' t a r o b u s t market. So maybe some o f these o t h e r 

22 methods o f t r y i n g t o impute what t h e v a l u e i s . 

2 3 Q So the market hasn't f u l l y d e v e l o ped t h a t 

24 t h e r e i s s i g n i f i c a n t s u f f i c i e n t ? 

25 A Yes. 
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1 Q A l l o f those t h i n g s c o u l d a f f e c t t h e b i d ? 

2 A Yes. 

3 Q L i k e i t d i d i n t h e RFP f o r t h e p i l o t ; i s 

4 t h a t c o r r e c t ? 

5 A I would argue t h e RFP i n the p i l o t i s t h e 

6 b e s t m a r k e t i n g i n f o r m a t i o n t h a t ' s out t h e r e , bar 

7 none. 

8 Q You would concede t h a t i t had t h o s e 

9 i n f i r m i t i e s , t h a t i s , the l a c k o f --

10 A No, I would not concede t h a t i t had t h o s e 

11 i n f i r m i t i e s . 

12 Q L e t ' s go back t o 2003 and y o u r 

13 d e t e r m i n a t i o n t h a t i t would be b e s t -- t h a t t h e 

14 concern about h a v i n g t h e b i d -- S t r i k e t h a t . 

15 L e t ' s t a l k about your concern about h a v i n g an 

16 a u c t i o n f o r your a s s e t s now o r i n 1999, which seems 

17 l i k e i t ' s g o i n g t o be now, v e r y s h o r t l y , v e r s u s 2003. 

18 Your p r i m a r y concern i n t h a t r e s p e c t i s t h e r a t e cap; 

19 would t h a t be c o r r e c t ? 

2 0 A That's a maj o r concern. 

21 Q Your concern t h e r e i s t h a t Duquesne may be 

22 p u t i n a p o s i t i o n o f h a v i n g t o c o n t i n u e t o a c t as t h e 

23 p r o v i d e r o f l a s t r e s o r t even a f t e r i t has d i v e s t e d 

24 i t s e l f o f a l l a s s e t s , and t h e r e f o r e i t would have t o 

25 go t o t h e market and purchase power t o s e r v e t h e 
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1 d e f a u l t c ustomers , i t s p r o v i d e r o f l a s t r e s o r t 

2 customers? I s t h a t an a c c u r a t e c h a r a c t e r i z a t i o n ? 

3 A Yes. 

4 Q Have you c o n s i d e r e d whether Duquesne c o u l d 

5 a l s o t r a n s f e r i t s p r o v i d e r o f l a s t r e s o r t o b l i g a t i o n s 

6 w i t h i t s assets? 

7 A The t e s t i m o n y says something t o t h a t 

8 e f f e c t . You can d e s i g n an a u c t i o n - - t h e y ' r e complex--

9 t o t r y t o t r a n s f e r these o b l i g a t i o n s t o p e o p le t h a t 

10 buy t h e a s s e t s , and i t ' s d i f f i c u l t t o do. 

11 P a r t o f t h e reason i s nobody knows e x a c t l y 

12 what r i s k you're t r a n s f e r r i n g . Nobody knows what 

13 r e a l r i s k t h e r e i s w i t h t h i s o b l i g a t i o n t o s e r v e . 

14 Nobody knows e x a c t l y how bare t h e company i s g o i n g , 

15 how many people are g o i n g t o want t o r e t u r n , what's 

16 g o i n g t o happen t o market p r i c e s . So i t ' s h a r d t o 

17 k i n d o f l a y t h a t o u t . 

18 The o t h e r i s s u e i s i t ' s not l i k e t h e p l a n t s 

19 would n e c e s s a r i l y go t o one person. They may go t o 

2 0 a l l k i n d s of p e o p l e . Who has what o b i i g a t i o n i n t h i s 

21 k i n d o f u n c e r t a i n t y i n t h e market? 

2 2 When you p u t these t h i n g s up f o r b i d , you may 

2 3 end up g e t t i n g a p r i c e t h a t r e f l e c t s g r e a t 

2 4 u n c e r t a i n t y as t o what r e s i d u a l o b l i g a t i o n s y o u ' r e 

25 t a k i n g on. 
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1 There's a l s o t h e q u e s t i o n o f , a g a i n , concerns 

2 about what e x a c t l y i s g o i n g t o happen t o the 

3 t r a n s m i s s i o n markets. How i s t h i s g o i n g t o work i n 

4 Ohio? When i s i t g o i n g t o go t o customer c h o i c e ? 

5 U n c e r t a i n t y , i n my mind, tends t o depress what 

6 p e o p l e are w i l l i n g t o pay f o r t h i n g s . But I've s a i d 

7 t o t h e Commission--and I would o f f e r t h i s - - i f t h e 

8 Commi ss i o n want s t o go f o r w a r d i n t h e s h o r t r u n and 

9 do t h i s , we'd be w i l l i n g t o do i t . But t h e r e i s a 

10 r i s k t h a t maybe now i s n ' t t h e b e s t t i m e t o do i t , and 

11 you've suggested t h e reasons why. 

12 Q Has Duquesne c o n s i d e r e d o f f e r i n g t h e 

13 p r o v i d e r o f l a s t r e s o r t o b l i g a t i o n independent o f 

14 g e n e r a t i o n and s u b j e c t i n g t h a t t o a b i d process? 

15 A Not a t t h i s t i m e . We have n o t . 

16 Q I s t h e r e a s p e c i f i c p o l i c y reason why o r 

17 you j u s t haven't s t u d i e d i t ? 

18 A W e l l , I t h i n k i t goes, a g a i n , t o t h e 

19 o b j e c t i v e s o f the l e g i s l a t i o n . You were here e a r l i e r 

20 when I s a i d t h a t i n i t i a l l y we had argued t h a t we 

21 d i d n ' t b e l i e v e we s h o u l d s e t up a proce s s so t h a t 

2 2 p eople can re t u r n a n y t ime d u r i n g t h e t rans i t i o n 

2 3 p e r i o d under r a t e cap l e g i s l a t i o n . That tends t o 

24 s t i f l e t h e development o f a market. We argued v e r y 

2 5 s t r o n g l y a g a i n s t t h a t , and we l o s t i t . 

HOLBERT ASSOCIATES 
(717) 540-9669 



164 

1 I t s e e m s t o u s t h a t t h e s t a t e i s v e r y , v e r y 

2 concerned about h a v i n g t h i s p r o t e c t i o n i n p l a c e , t h i s 

3 o b l i g a t i o n t o serve i n p l a c e , t h i s r a t e cap 

4 p r o t e c t i o n i n p l a c e , t h e c e r t a i n t y of t h e p l a n t s t h a t 

5 are t h e r e , and t h e y know t h a t t h e y ' v e g o t t h e power 

6 a v a i l a b l e t o the e x t e n t t h a t i t ' s needed. 

7 So we're t r y i n g t o comply w i t h t h e l e g i s l a t i v e 

8 i n t e n t , and we f e e l t h a t our p r o p o s a l i s the b e s t 

9 p l a n t h a t does t h a t . 

10 Q One of your p r o p o s a l s o r one proc e s s t h a t 

11 you suggested would be r e a s o n a b l e would be t h a t an 

12 a u c t i o n would occur i n the year 2 0 0 3 and p o t e n t i a l l y 

13 a l l o f your g e n e r a t i n g a s s e t s c o u l d be s o l d t o o t h e r 

14 e n t i t i e s ; i s t h a t r i g h t ? 

15 A Yes. 

16 Q What happens t o the p r o v i d e r o f l a s t r e s o r t 

17 o b i i g a t i o n a t t h a t p o i n t ? 

18 A I t goes away. The l e g i s l a t i o n c l e a r l y 

19 s t a t e s t h a t when the CTC p e r i o d i s over t h e EDC no 

20 l o n g e r has t h e o b l i g a t i o n t o p r o v i d e under r a t e cap 

21 s e r v i c e . 

2 2 Q Do you t h i n k t h e r e s t i l l would be a need 

23 f o r o r customers would b e n e f i t from a p r o v i d e r o f 

2 4 l a s t r e s o r t a t t h a t p o i n t ? 

25 A l t h i n k you need t o d e s c r i b e . I s i t a 
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1 q u e s t i o n o f a t p r i c e cap l e v e l s or a t any p r i c e ? 

2 Q W e l l , l e t ' s p u t p r i c e cap l e v e l s a s i d e 

3 because t h e y , o b v i o u s l y , w o uldn't a p p l y t o a n o t h e r 

4 e n t i t y . 

5 A That's the p o i n t I'm t r y i n g t o address when 

6 we d e a l w i t h t h e a u c t i o n i s s u e . I t ' s d e f a u l t s e r v i c e 

7 a t capped r a t e s t h a t ' s c a u s i n g t h i s problem. 

8 Now, I do b e l i e v e t h a t i s s u e w i l l go away. I 

9 a l s o b e l i e v e i n the year 2 0 03 h o p e f u l l y t h e r e ' 1 1 be 

10 more of a market. People w i l l be more c o m f o r t a b l e 

11 w i t h the o p e r a t i o n o f t h e market. So I t h i n k p e o p le 

12 i n g e n e r a l , i n c l u d i n g t h e s t a t e , w i l l be more 

13 c o m f o r t a b l e t h a t t h i s p rocess w i l l work. 

14 Q I n answer t o a q u e s t i o n I t h i n k t h a t 

15 Mr. Berger posed--1 c o u l d be wrong about t h e 

16 i n t e r r o g a t o r - - y o u s a i d t h a t i n your v i e w i t would be 

17 a p p r o p r i a t e t o c o n t i n u e t o o p e r a t e a u n i t as l o n g as 

18 t h a t u n i t ' s s h o r t - t e r m i n c r e m e n t a l c o s t s were n o t 

19 g r e a t e r t h a n i t s s h o r t - t e r m i n c r e m e n t a l revenue. Do 

20 you r e c a l l t h a t q u e s t i o n , o r t h a t answer? 

21 A Yes, v a g u e l y . Then I t h i n k we got i n t o 

22 t h i s whole n o t i o n . What you would l o o k a t would be 

23 t h e " t o go" c o s t s v e r s u s the co-revenues over a 

24 r e a s o n a b l e p e r i o d o f t i m e . You w o u l d n ' t be l o o k i n g 

25 a t embedded c o s t s . 
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1 Q For t h a t a n a l y s i s t o have m e r i t , t h e 

2 company must have some a b i l i t y i n t h e l o n g t e r m t o 

3 r e c o v e r a l l o f i t s c o s t s , i n c l u d i n g i t s embedded 

4 c o s t s ; i s n ' t t h a t r i g h t ? 

5 A Say t h a t a g a i n . 

6 Q For t h a t a n a l y s i s t o work, i t presumes t h a t 

7 t h e company would have some a b i l i t y o r have t o e i t h e r 

8 r e c o v e r i n t h e f u t u r e i t s f i x e d o r common c o s t s o r 

9 has r e c o v e r e d them, has a l r e a d y r e c o v e r e d them 

10 t h r o u g h some o t h e r method; i s n ' t t h a t r i g h t ? 

11 MR. MOOT: Could I ask f o r a c l a r i f i c a t i o n ? 

12 When he's r e f e r r i n g t o f i x e d c o s t s , he's r e f e r r i n g t o 

13 f i x e d c o s t s t h a t would be i n c u r r e d i n t h e f u t u r e or 

14 f i x e d c o s t s t h a t were i n c u r r e d i n the past? 

15 MR. CLEARFIELD: L e t me j u s t r e p h r a s e i t . 

16 BY MR. CLEARFIELD: 

17 Q Mr. M a r s h a l l , when you t a l k about s h o r t -

18 t e r m c o s t s , s h o r t - t e r m i n c r e m e n t a l c o s t s , would t h a t 

19 i n c l u d e t h e common overhead c o s t s o f t h e f i r m ? 

20 A Aga i n , I don't -- You've j u s t s a i d t o me 

21 when I t a l k about s h o r t - t e r m c o s t s . I'm not sure 

22 e x a c t l y what you're r e f e r r i n g t o . When I r e f e r t o i t 

2 3 as what, under what c i r c u m s t a n c e , i n what purpose? 

24 Q I f you were t r y i n g t o make a d e t e r m i n a t i o n 

25 as t o whether you s h o u l d c o n t i n u e t o o p e r a t e a power 
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1 p l a n t --

2 A And I'm anybody, Mr. XYZ? 

3 Q R i g h t . 

4 A Okay. I own a power p l a n t . 

5 Q And i t ' s a l r e a d y been i t ' s b u i l t , and i t ' s 

6 t h e r e ? 

7 A Okay. Here I am today. 

8 Q Now, when you a n a l y z e d t h a t d e t e r m i n a t i o n 

9 as t o whether you s h o u l d c o n t i n u e t o o p e r a t e t h a t 

10 p l a n t , you would c o n s i d e r s h o r t - t e r m i n c r e m e n t a l 

11 c o s t s o f o p e r a t i n g t he p l a n t as one i n p u t ; i s t h a t 

12 r i g h t ? 

13 A Yes. 

14 Q Would you c o n s i d e r any o t h e r c o s t s o f 

15 o p e r a t i n g t h e p l a n t i n t h a t c o n t e x t ? 

16 A What I s a i d I would c o n s i d e r , as we have 

17 c o n s i d e r e d i n our case, are what I c a l l a v o i d a b l e t o -

18 go c o s t s . So any c a p i t a l t h a t I c o u l d a v o i d g o i n g 

19 f o r w a r d , I would c o n s i d e r . Any overhead I c o u l d 

20 a v o i d , I would c o n s i d e r . Any f u e l or n o n - f u e l O & M 

21 t h a t I c o u l d a v o i d , I would cons i d e r . 

22 I would do t h a t not l o o k i n g t o o f a r out i n t o 

23 t h e f u t u r e . And I would make a d e t e r m i n a t i o n , I s i t 

24 w o r t h w h i l e spending the money? 

25 Q To c o n t i n u e t o o p e r a t e t h e p l a n t ? 
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1 A Yes. 

2 Q And t h e d e t e r m i n a t i o n would be i f t h e 

3 revenues t h a t you produced from t h a t p l a n t would 

4 exceed those " t o go 1 1 i n c r e m e n t a l c o s t s ? 

5 A Yes, s i r . 

6 Q Now l e t ' s assume you're making a 

V d e t e r m i n a t i o n as t o whether t o c o n s t r u c t a p l a n t . I n 

8 t h a t c o n t e x t , you would have t o be s a t i s f i e d t h a t t h e 

9 revenues produced by t h a t p l a n t would cover a l l o f 

10 your c o s t s ? 

11 A And the methodology doesn't change one b i t . 

12 A l l t h a t has changed i s my " t o go" c a p i t a l i n c l u d e s 

13 a l l o f my to- g o c a p i t a l , which means I don't have any 

14 c a p i t a l a t a l l . A l l o f my " t o go" c a p i t a l i s t h e 

15 c o s t o f b u i l d i n g t h e p l a n t . The methodology doesn't 

16 change one i o t a . 

17 Q But t h a t i n c l u d e s t h e c o s t o f c a p i t a l t o 

18 b u i l d t h e p l a n t ? 

19 A Yes. 

2 0 Q I t i n c l u d e s t h e common c o s t s o r overhead 

21 c o s t s ? 

22 A For " t o go" c a p i t a l , yes. 

23 MR. CLEARFIELD: That's i t . Thank you v e r y 

24 much. 

25 JUDGE CORBETT: Mr. Rubin. 
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1 MR. RUBIN: Thank you, Your Honor. 

2 CROSS-EXAMINATION 

3 BY MR. RUBIN: 

4 Q Good a f t e r n o o n , Mr. M a r s h a l l . 

5 A Good a f t e r n o o n . 

6 Q I t ' s a p l e a s u r e t o see you a g a i n . I t ' s 

7 been a l o n g t i m e . 

8 A Yes, i t has. 

9 Q We've b o t h changed r o l e s s i n c e t h e n . 

10 A H a r k i n g back t o the l a s t r a t e cases a dozen 

11 y e a r s ago. 

12 Q Bef o r e we get s t a r t e d , I t h i n k i t would be 

13 h e l p f u l -- I f you don't have i t i n f r o n t o f you, 

14 I ' l l be r e f e r r i n g t o a p o r t i o n o f the f i l i n g 

15 r e q u i r e m e n t s i n t h i s case t h a t you sponsored, and 

16 p a r t i c u l a r l y i t ' s Items N - l t h r o u g h 4. I f you don't 

17 have t h a t , i f you c o u l d be p r o v i d e d w i t h i t , o r we 

18 can share a copy. 

19 MR. MOOT: I t h i n k we might have t o share a 

20 copy. Those f i l i n g r e q u i r e m e n t s have been u n i f o r m l y 

21 i g n o r e d i n t h i s case. I'm not sure' we even b r o u g h t 

22 them w i t h us. 

23 MR. RUBIN: I'm s o r r y t o hear t h a t . I l i k e 

24 them. 

25 Why don't I g i v e you my copy, and i f I r u n 
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1 i n t o t r o u b l e , I might peek over your s h o u l d e r . 

2 JUDGE CORBETT: I f you need an a d d i t i o n a l 

3 copy, I t h i n k I have i t here. 

4 MR. RUBIN: Thank you, Your Honor. 

5 BY MR. RUBIN: 

6 Q Do you have t h a t now, Mr. M a r s h a l l ? 

7 A Yes. 

8 Q I'm s o r r y . Would you l i k e t o t a k e a minute 

9 t o r e f r e s h y o u r s e l f on those? 

10 A Yes, I would, p l e a s e . Thank you. 

11 (Pause) 

12 A Okay. 

13 Q Mr. M a r s h a l l , a f t e r y our r e b u t t a l t e s t i m o n y 

14 was f i l e d , t h e company i n d i c a t e d i n response t o an 

15 IBEW i n t e r r o g a t o r y t h a t you b e l i e v e t h a t t h e 

16 i n f o r m a t i o n p r o v i d e d on these f o u r p o r t i o n s o f t h e 

17 f i l i n g r e q u i r e m e n t s remain a c c u r a t e . Do you s t i l l 

18 b e l i e v e t h a t ' s t r u e i n 1 i g h t o f your r e j o i n d e r 

19 t e s t i m o n y t h a t was s u b m i t t e d today? 

20 A I f I -- Maybe you c o u l d c o r r e c t me i f I'm 

21 wrong. But, b a s i c a l l y , as I'm l o o k i n g a t t h e s e , what 

2 2 we're s a y i n g i s t h a t we do not have p l a n s t o shut 

23 down any p a r t i c u l a r u n i t s a t t h i s t i m e . I don't 

24 t h i n k t h a t changes based on any o f the r e b u t t a l 

25 t e s t i m o n y we have made. 
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1 Q Now - - I'm s o r r y . Go ahead. 

2 A You've heard our p r o p o s a l t o d a y as t o what 

3 our p r e f e r r e d market base p l a n i s w i t h t h e 

4 Commission. We do say t o the Commission, i f t h e y 

5 f e e l t h e o n l y r e a s o n a b l e way t o d e t e r m i n e market 

6 v a l u e s i s t o have t h e d i v e s t i t u r e , we would submit t o 

7 t h a t p r o c e s s . 

8 Even under t h a t , i t ' s u n c l e a r t o me how these 

9 answers might change. But i f you had a s p e c i f i c area 

10 t o these q u e s t i o n s t h a t you want me t o t h i n k about, 

11 I ' l l be g l a d t o do t h a t . 

12 Q W e ' l l be g e t t i n g t h e r e . I n I t e m N - l , you 

13 s t a t e - - a n d here I ' l l quote v e r y b r i e f l y - - T h e company 

14 has agreed t o p r o v i d e j o b s e c u r i t y f o r employees as 

15 o f December 3 1, 1996 t h r o u g h October 1, 2001. That's 

16 t h e end o f t h e quote . 

17 You t h e n i n d i c a t e t h a t t h i s w i l l mean t h a t t h e 

18 company's o v e r a l l l e v e l o f s t a f f i n g w i l l r emain 

19 f a i r l y c o n s t a n t t h r o u g h 2001. 

20 When you say i n here t h a t t h e company i s 

21 p r o v i d i n g j o b s e c u r i t y , does t h a t mean t h a t you 

22 cannot l a y o f f a person who was an employee as o f t h e 

23 end o f 1996? 

24 A I don't have i t i n f r o n t of me, b u t I 

25 b e l i e v e what t he c o n t r a c t says i s t h e r e are c e r t a i n 
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1 e x c e p t i o n s f o r t h a t , i n c l u d i n g e i t h e r - - I guess i n 

2 t h i s case p l a n t s a l e s . 

3 Q Now, you don't r e f e r t o t h a t anywhere i n 

4 t h i s p o r t i o n o f t h e f i l i n g r e q u i r e m e n t s , do you? 

5 A No . 

6 Q I s t h e r e a l s o a p r o v i s i o n i n t h e c o n t r a c t 

7 t h a t r e q u i r e s t h e company t o s t o p c o n t r a c t i n g o u t 

8 c e r t a i n s e r v i c e s i f i t s employees are l a i d o f f due t o 

9 these e x t r a o r d i n a r y c i r c u m s t a n c e s ? 

10 A • To be q u i t e honest w i t h you, t h e c o n t r a c t s 

11 are f a i r l y d e t a i l e d . I don't know e x a c t l y what 

12 p r o v i s i o n you're t a l k i n g about. There a r e c e r t a i n 

13 k i n d s o f c o n t r a c t i n g o ut t h a t t h e company i s 

14 p e r m i t t e d t o do, and t h e r e are some t h a t t h e y are not 

15 p e r m i t t e d t o do. 

16 Q I f , h y p o t h e t i c a l l y , you were t o c l o s e a 

17 g e n e r a t i n g p l a n t between now and October 1 s t , 2001, 

18 would Duquesne be o b l i g a t e d t o keep t h e employees o f 

19 t h a t p l a n t on i t s p a y r o l l ? 

20 A W e l l , I t h i n k t h e q u e s t i o n i s t h e r e are 

21 many k i n d s o f o b l i g a t i o n s . One i s a q u e s t i o n o f , you 

2 2 know, under t h e c u r r e n t c o n t r a c t , t h e j ob s e c u r i t y 

2 3 p r o v i s i o n o f t h e c o n t r a c t , would we have t o keep 

24 p e o p le on. As I s a i d , I b e l i e v e under t h a t 

2 5 o b l i g a t i o n t h e r e i s a - - t h e r e are e x c e p t i o n s . I f a 
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1 p l a n t i s shut down, f o r example. 

2 Q W e l l --

3 A Again, I don't have t h e c o n t r a c t i n f r o n t 

4 o f me. I'm j u s t d o i n g t h i s from memory. 

5 Q I'm t r y i n g t o u n d e r s t a n d what you s t a t e d i n 

6 response t o these Commission f i l i n g r e q u i r e m e n t s 

7 where you're supposed t o d e s c r i b e t h e impact o f your 

8 r e s t r u c t u r i n g p l a n on your employees. You say, W e l l , 

9 t h e r e ' s not g o i n g t o be much o f an impact because 

10 t h e y have j o b s e c u r i t y t h r o u g h 2001. 

11 A No, no, no. L e t me s t a r t o ver a g a i n . We 

12 are n o t recommending t o the Commiss i o n t h a t we s h o u l d 

13 s e l l a l l o f our p l a n t s t o d a y, nor are we recommending 

14 we s h o u l d shut down any p l a n t s t o d a y . That i s n o t 

15 what you've heard us t e s t i f y t o today. 

16 That i s one o p t i o n t h a t t h e Commission has, 

17 b u t t h a t i s n o t our recommendation t o t h e Commission, 

18 Number 1. 

19 Number 2, I s t a r t e d t o answer your o t h e r 

2 0 q u e s t i o n about, o b v i o u s l y , we w i l l honor t h e 

21 c o n t r a c t . I don't have t h e c o n t r a c t i n f r o n t o f me, 

22 but I don't b e l i e v e t h a t t h e c o n t r a c t says under a l l 

2 3 c i r c u m s t a n c e s t h a t t h e r e w i l l never be any r e d u c t i o n 

24 i n p e o p l e . 

25 But I t h i n k t h e r e are o t h e r o b l i g a t i o n s t o 
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1 make sure t h a t we t r e a t people f a i r l y . I t h i n k we 

2 t a k e t h a t v e r y s e r i o u s l y . 

3 I would a l s o note t h a t , a g a i n , I don't know 

4 what p a r t i c u l a r p l a n t h e Commission may u l t i m a t e l y 

5 come up w i t h . There have, i n f a c t , been many 

6 a u c t i o n s t h a t have been done. You would expect most 

7 o f t h e employees t h a t work f o r t h e p l a n t would 

8 c o n t i n u e t o work f o r t he p l a n t . 

9 I mean one o f the v a l u a b l e a s s e t s o f t h e 

10 company and t h e p l a n t are the people t h a t u n d e r s t a n d 

11 how those p l a n t s work. I t would be i n c o n c e i v a b l e t o 

12 me t h a t our f o l k s would n o t have g r e a t v a l u e t o 

13 anybody t h a t might buy a p l a n t . 

14 So i t ' s a c o m p l i c a t e d q u e s t i o n . At t h e end o f 

15 t h e day, I t h i n k t h e a c t r e q u i r e s and I t h i n k t h e 

16 company p o l i c y r e q u i r e s t h a t we t r e a t p e o p le f a i r l y . 

17 Q Mr. M a r s h a l l --

18 A I n f a c t - -

19 Q I'm s o r r y . Were you f i n i s h e d ? 

20 A I was j u s t g o i n g t o say, you know, t h i s 

21 n o t i o n t h a t somehow E l Rama s h o u l d be shut down, I 

22 t h i n k we p r o v i d e d t e s t i m o n y as t o why we don't t h i n k 

23 t h a t makes sense. 

2 4 One o f the c o m p l i c a t e d i s s u e s t o t h i n k about 

25 t h e r e i s , What does t h a t mean? What would i t mean, 
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1 and what c o s t would we i n c u r , and how would we d e a l 

2 w i t h t h e employees? I t h i n k t h a t ' s a m e a n i n g f u l p a r t 

3 o f any s t u d y t h a t we'd have t o submit t o t h e 

4 Commission. 

5 Q Mr. M a r s h a l l , s i t t i n g here t o d a y -- And we 

6 saw t h i s morning f o r t he f i r s t t i m e t h a t y o u're 

7 w i l l i n g t o a l l o w t h e Commission t o o r d e r you t o s e l l 

8 your p l a n t s i n 1999. 

9 A Yes. 

10 Q S i t t i n g here today, can you t e l l us what 

11 t h e impact o f t h a t t y p e o f s a l e would be on t h e 

12 company's employees? 

13 A No, I c a n ' t . 

14 Q And can you t e l l us what t he impact o f t h e 

15 Commission o r d e r i n g a s a l e o f your p l a n t s i n 1999 

16 would be on the communities where those p l a n t s are 

17 l o c a t e d and where t h e employees r e s i d e ? 

18 A I c a n ' t . P a r t l y i t depends on how t h e 

19 a u c t i o n works and what's a u c t i o n e d o f f and how -- I 

2 0 know, f o r example, some auct i o n s have been done t h a t 

21 t h e y ' v e been p u t o u t f o r b i d w i t h t h e o b i i g a t i o n 

22 g o i n g t o t h e new owner, t h a t t h e y must employ a 

23 c e r t a i n number o f people o r t h a t t h e y must p i c k up 

24 c e r t a i n severance l i a b i l i t i e s . 

25 A l o t o f t h i s v a l u e a s s o c i a t e d w i t h t h e p l a n t 
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1 i s n e t o f whatever o t h e r o b l i g a t i o n s go a l o n g w i t h 

2 o p e r a t i n g t h e p l a n t . 

3 Q I t sounds l i k e you agree w i t h me t h a t t h e s e 

4 are i m p o r t a n t quest i o n s t h a t we need t o know t h e 

5 answer t o . I s t h a t r i g h t ? 

6 A Yes, s i r . 

7 Q We need t o know o r we ought t o know t h e 

8 answer b e f o r e anyone makes a d e c i s i o n about whether 

9 thes e p l a n t s s h o u l d be s o l d and under what terms and 

10 c o n d i t i o n s ? 

11 A Yes. 

12 Q Again, j u s t .to be c l e a r , r i g h t now tod a y we 

13 don't have those answers, do we? 

14 A No. I t h i n k what we say i n here i s t h a t , 

15 i f t h e Commission chose a p a r t i c u l a r p a t h , i f t h e y 

16 wanted us t o a u c t i o n an a s s e t , f o r example, we would 

17 submit t o them a p r o c e s s . We would submit t o them 

18 f o r t h e i r a p p r o v a l a p r o c e d u r e , and these would be 

19 some of t h e i s s u e s t h a t we would i n c l u d e when we 

20 submit t h a t t o t h e Commission, and t h e y would t e l l us 

21 whether or n o t t h e y t h o u g h t t h a t was t h e r i g h t way t o 

2 2 do i t . 

2 3 Q Can we t u r n t o your r e b u t t a l t e s t imony f o r 

24 a m i n u t e . I'm l o o k i n g on Page 2, a s t a t e m e n t t h a t 

25 you have on L i n e s 3 and 4 where you i n d i c a t e t h a t 
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1 Duquesne would be w i l l i n g t o s e l l i t s power p l a n t s i n 

2 t h e year 2003 i f t h e Commi s s i o n o r d e r e d i t t o do so. 

3 Then f u r t h e r down on t h e page you say t h a t t h a t s a l e 

4 c o u l d be moved up e a r l i e r i f t h e market p r i c e f o r 

5 power i s h i g h e r t h a n t h e Consumer Advocate's 

6 p r o j e c t i o n . I s t h a t r i g h t ? 

7 A That's t h e t r i g g e r mechanism, t h e e a r l y 

8 window t r i g g e r mechanism. 

9 Q Okay. Under t h e p r o p o s a l t h a t was i n your 

10 r e b u t t a l t e s t i m o n y , i f t h e market p r i c e f o r power 

11 r o se s u f f i c i e n t l y , t h e n you might be r e q u i r e d t o s e l l 

12 t h e p l a n t s as e a r l y as 2001 ; i s t h a t r i g h t ? 

13 A I don't r e c a l l what t h e exa c t numbers 

14 showed. I t h i n k my main p o i n t i n here i s , i f we use 

15 t h e Consumer Advocate's own case, f o r example, i t 

16 would suggest t h a t we not have t o t r i g g e r i t b e f o r e 

17 t h e y e a r 2003. We may have r u n some o t h e r s c e n a r i o s , 

18 b u t I'm not f a m i l i a r w i t h what t h e y a r e . 

19 Q So you r e a l l y don't know how e a r l y a p l a n t 

20 s a l e might be t r i g g e r e d ? I t w i l l depend on t h e 

21 market p r i c e . 

22 A I t w i l l depend on a number o f i t e m s . 

23 Q To the b e s t o f your knowledge, has any 

2 4 w i t n e s s f o r Duquesne addressed t h e impact on t h e 

2 5 company's employees o f a s a l e o f Duquesne's 
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1 g e n e r a t i n g p l a n t s as e a r l y as 2001? 

2 A No, not t h a t I'm aware o f . 

3 Q I f I u n d e r s t a n d your r e j o i n d e r t e s t i m o n y - - ! 

4 t h i n k you've i n d i c a t e d t h i s s e v e r a l t i m e s t o d a y - -

5 you're now w i l l i n g t o submit t o a s a l e o f those 

6 p l a n t s as e a r l y as 1999. I s t h a t r i g h t ? 

7 A Yes. 

8 Q And, a g a i n , j u s t so we're c l e a r , t o t h e 

9 b e s t o f your knowledge, has any w i t n e s s f o r Duquesne 

10 addressed t h e impact on t h e company's employees o f a 

11 s a l e o f those g e n e r a t i n g p l a n t s as e a r l y as 1999? 

12 A No. 

13 Q And would t h e same be t r u e o f t h e impact o f 

14 a p l a n t s a l e on the communities where thos e p l a n t s 

15 and employees are l o c a t e d ? 

16 A No. 

17 Q Wait. I'm s o r r y . I s a i d . Would t he same 

18 be t r u e ? And you answered no. L e t ' s t r y t h a t a g a i n . 

19 A No, we d i d n o t . We have not s p e c i f i c a l l y 

20 s u b m i t t e d t e s t i m o n y on t h e impact i t would have on 

21 t h e communities as w e l l . 

22 As I s a i d , p a r t o f t h i s i s how t h e a u c t i o n 

23 would be s t r u c t u r e d . So you're n o t d o i n g i t i n 

24 i s o l a t i o n o f what t h e s p e c i f i c process would be. 

25 Q I a l s o b e l i e v e t h a t you s t a t e d p r o b a b l y a 
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1 c o u p l e o f t i m e s a l r e a d y t o d a y t h a t y o u r p r o p o s a l t o 

2 s e l l a l l o f your power p l a n t s i s o n l y b e i n g made i n 

3 t h e event t h a t t h e proposed merger w i t h A l l e g h e n y 

4 Power i s n o t consummated. I s t h a t r i g h t ? 

5 A That i s c o r r e c t . 

6 Q Now, I t h i n k you a l s o s a i d t h a t i f t h e 

7 merger i s consummated t h e n t h e r e would be -- o r l e t ' s 

8 say t h e combined company, A l l e g h e n y and Duquesne, are 

9 w i l l i n g t o s e l l about 330 megawatts o f g e n e r a t i o n b u t 

10 a l l o w o t h e r mechanisms t o d e t e r m i n e t h e v a l u a t i o n o f 

11 your p l a n t s . I s t h a t r i g h t ? 

12 A At t h e Commission's d i s c r e t i o n , yes. 

13 Q What i s i t about t h e merger t h a t doesn't 

14 make i t necessary t o s e l l o f f a l l your power p l a n t s 

15 i n o r d e r t o d e t e r m i n e t h e v a l u e o f those p l a n t s ? 

16 A I t h i n k we have argued i n b o t h cases t h a t 

17 i t i s n ' t n ecessary t o do i t . I t h i n k t h e f u n d a m e n t a l 

18 d i f f e r e n c e i s t h a t i n our s t a n d - a l o n e case we have 

19 s a i d f o r many y e a r s , l o n g b e f o r e we announced t h e 

20 merger, l o n g b e f o r e the r e s t r u c t u r i n g a c t i t s e l f was 

21 passed, t h a t we're t o o s m a l l t o be i n t h i s b u s i n e s s 

2 2 on a s t a n d - a l o n e b a s i s . 

23 Q I f t h a t ' s t he case, i f you've known f o r 

24 some t i m e t h a t Duquesne L i g h t Company as a s t a n d -

25 a l o n e company i s t o o s m a l l t o remain i n t h e 
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1 g e n e r a t i o n b u s i n e s s , why was t h i s case f i l e d on t h e 

2 assumption t h a t you would remain i n t h e g e n e r a t i o n 

3 busin e s s ? 

4 A I don't t h i n k i t was f i l e d on t h e 

5 assumption t h a t we would be. I t j u s t s a i d t h a t we 

6 d i d n ' t need t o make a d e c i s i o n on t h a t t o d a y . We 

7 d i d n ' t --

8 J u s t as I s a i d t o you e a r l i e r , we don't need 

9 t o s e l l t h e s e a s s e t s i n o r d e r t o r e l y on good market 

10 d a t a . I t i s a way t o do i t . We never s a i d -- I n 

11 f a c t , I mean we know t h i s . We were i n t h e pr o c e s s o f 

12 s e l l i n g F o r t M a r t i n . That was sometime i n t h e p a s t . 

13 You know from our d i s c l o s u r e s t a t e m e n t s t h a t 

14 up t o t h e p o i n t t h a t we were m e e t i n g w i t h -- t h a t we 

15 made an announcement w i t h A l l e g h e n y about t h e merger 

16 we were e x p l o r i n g o t h e r p l a n t s a l e s . 

17 Q But when you f i l e d t h i s case i n August o f 

18 t h i s y ear a f t e r t h e merger was announced, you d i d not 

19 s t a t e i n t h i s case t h a t you would be s e l l i n g o f f your 

20 g e n e r a t i o n or t h a t you would be c l o s i n g any p l a n t s . 

21 I n f a c t , you p r o v i d e v e r y s p e c i f i c p r o j e c t i o n s o f how 

22 l o n g p l a n t s w i l l remain i n o p e r a t i o n and what i t w i l l 

23 c o s t Duquesne t o c o n t i n u e o p e r a t i n g them. We've seen 

24 a l l o f the data t h a t was p r o v i d e d . 

25 A R i g h t . 
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1 Q Why was t h e case f i l e d based on t h e 

2 as sumpt i o n t h a t Duquesne would c o n t i n u e o p e r a t i n g 

3 t h e s e p l a n t s as a s t a n d - a l o n e company when, i n f a c t , 

4 you s a i d t h a t f o r many years you have had t h e 

5 e x p e c t a t i o n t h a t you would not do t h a t ? 

6 A I t h i n k t h e case was f i l e d on t h e b a s i s 

7 t h a t we had no s p e c i f i c p l a n s . I t h i n k our t e s t i m o n y 

8 s a i d t h a t we would be c o n s t a n t l y l o o k i n g a t ways t o 

9 m i t i g a t e our c o s t s , i n c l u d i n g , you know, i f i t made 

10 sense, t o s e l l t h e p l a n t . 

11 The mechanism t h a t we s e t up i n our d i r e c t 

12 t e s t i m o n y i s q u i t e c l e a r on how t h i s would work. I n 

13 f a c t , I t h i n k we even t a l k about i n t h e d i r e c t case, 

14 i f we were t o s e l l a p l a n t , how t h a t would reduce t h e 

15 CTC. 

16 So i t ' s j u s t t h a t we d i d n ' t have a s p e c i f i c 

17 p r o p o s a l . We don't have a s p e c i f i c p r o p o s a l on t h i s . 

18 And we c o n t i n u e , q u i t e f r a n k l y , t o b e l i e v e t h a t 

19 s e l l i n g them e a r l y may not make t h e most sense, t h a t 

20 t h e r e ' s so much u n c e r t a i n t y i n t h e market r i g h t now 

21 t h a t t h e r e ' s g r e a t r i s k . . So t h a t ' s why we d i d n ' t do 

22 i t . But I t h i n k we've r e f e r r e d t o i t as a 

23 p o s s i b i l i t y a l l a l o n g . 

24 Q What happened between August of 1997 when 

25 t h e case was f i l e d and December of 1997 when y o u r 

HOLBERT ASSOCIATES 
(717) 540-9669 



182 

1 r e b u t t a l and now toda y your r e j o i n d e r t e s t i m o n y were 

2 f i l e d t o l e a d you t o change your mind? 

3 A W e l l , I t h i n k what's happened i s t h e o t h e r 

4 p a r t i e s i n t h e case have somehow suggested t h a t our 

5 i d e a o f h a v i n g a market mechanism t o v a l u e s t r a n d e d 

6 c o s t s i s n ' t v a l i d w i t h o u t a t l e a s t an a u c t i o n o p t i o n . 

7 We're s a y i n g . W e l l , we d i s a g r e e w i t h t h a t . We 

8 don't want t he Commission t o d e c i d e . We don't l i k e 

9 y o u r market method because you don't o f f e r t h i s 

10 o p t i o n . 

11 So we're s a y i n g , i f the Commission i n s i s t s 

12 t h a t t h a t r e a l l y i s what i s necessary t o make i t a 

13 v a l i d o p t i o n , we w i l l waive our r i g h t . We're not 

14 s u g g e s t i n g t h a t t h e y have t o do i t . We're n o t 

15 s u g g e s t i n g t h a t t h e y have t o do i t f o r 100 p e r c e n t 

16 e i t h e r . 

17 But we j u s t f e e l t h a t we're t r y i n g t o be 

18 r e s p o n s i v e t o t e s t i m o n y where people are somehow 

19 s a y i n g t h a t our market methods a r e n ' t good. 

20 I t ' s p a r t i c u l a r l y -- And I t h i n k I t a l k about 

21 t h i s i n my r e b u t t a l t e s t i m o n y . Everybody agrees; 

22 market methods, i n g e n e r a l , are b e t t e r t h a n 

23 f o r e c a s t s . We're t r y i n g t o f i n d a way t o make t h a t 

24 p r o c e s s work. 

25 Q You used t he phrase i n t h e answer you j u s t 
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1 gave "waive our r i g h t . " Waive y o u r r i g h t t o what? 

2 A Under t h e l e g i s l a t i o n , t h e Commission i s 

3 n o t a u t h o r i z e d t o o r d e r people t o d i v e s t p l a n t s , and 

4 we don't want t h a t t o be h e l d up t h a t somehow we're 

5 n o t t r y i n g t o p r o v i d e a m e a n i n g f u l market v a l u a t i o n 

6 methodology. 

7 So t h a t ' s why we -- I t ' s i n response t o t h e 

8 o t h e r p a r t i e s t h a t we're t r y i n g t o a t l e a s t o f f e r 

9 t h i s o p t i o n as an a d d i t i o n a l o p t i o n t o t h e 

10 Commission. 

11 Q Please u n d e r s t a n d I'm n o t a s k i n g you f o r 

12 any k i n d o f a l e g a l c o n c l u s i o n . I j u s t want t o 

13 u n d e r s t a n d your p r o p o s a l . 

14 I t h i n k you j u s t s a i d t h a t y our b e l i e f i s t h a t 

15 under t h e s t a t u t e t h e Commission does not have t h e 

16 a u t h o r i t y t o o r d e r a u t i l i t y t o d i v e s t i t s 

17 g e n e r a t i o n , b u t you're w i l 1 i n g t o waive t h a t 

18 p r o t e c t i o n and somehow g i v e t h e Commission t h e 

19 a u t h o r i t y t o do t h a t ? 

20 A That i s what our t e s t i m o n y says. 

21 Q Now, a n o t h e r p a r t o f your r e b u t t a l 

22 t e s t i m o n y proposes t h a t you would p r e p a r e a s t u d y by 

23 t h e end o f 1998 t h a t examines whether any o f y o u r 

24 power p l a n t s h o u l d be r e t i r e d b e f o r e t h e end o f t h e i r 

2 5 c u r r e n t l y a n t i c i p a t e d r e t i r e m e n t d a t e s ; i s t h a t 
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1 r i g h t ? 

2 A Yes, a g a i n , i n response t o some of t h e 

3 r e b u t t a l t e s t imony we've had f r o m t h e i n t e r v e n e r s . 

4 Q Thank you. That was r e a l l y my n e x t 

5 q u e s t i o n . What i s i t t h a t has caused you t o b e l i e v e 

6 t h a t a new s t u d y i s necessary w i t h i n t h e n e x t year? 

7 A A g a i n , i t ' s j u s t -- And I t h i n k we t a l k e d 

8 a t some l e n g t h about p a r t i e s ' a s s e r t i o n s t h a t somehow 

9 the s e p l a n t s s h o u l d be shut down. I t h i n k we go t o 

10 some l e n g t h i n our r e b u t t a l t e s t i m o n y t o say t h a t 

11 t h e i r methods are f l a w e d , t h a t t h e y ' r e n o t l o o k i n g a t 

12 t h i s p r o p e r l y , and t h a t based on what we know t o d a y 

13 we don't see t h a t t o be t h e case. 

14 Now, one i s s u e and one o f t h e p l a n t s t h a t ' s a 

15 c l o s e c a l l i s t h i s q u e s t i o n of E l Rama. You know, 

16 q u i t e f r a n k l y , one o f t h e b e n e f i t s of t h e merger i s 

17 t h a t i t a l l o w s us t o r e a l l y s u b s t a n t i a l l y reduce a 

18 l o t o f t h e overhead c o s t s t h a t we have t o i n c u r when 

19 we do t h i s on a s t a n d - a l o n e b a s i s . We o n l y o p e r a t e 

20 two c o a l p l a n t s . So you have t o have a l l t h e systems 

21 i n p l a c e t o o p e r a t e those two p l a n t s . 

22 One o f the b e n e f i t s o f t h e merger i s you can 

23 spread these overhead c o s t s of r u n n i n g t h e p l a n t s t o 

2 4 a l a r g e number. That's what's d r i v i n g t h e s e mergers 

25 t o g e t t h e s e numbers down. 
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1 I n t e r e s t i n g l y , I t h i n k t h e --' I f you l o o k a t 

2 t h e synergy b e n e f i t s - - w e t a l k e d about t h e synergy 

3 b e n e f i t s t h i s morning-- t h e g e n e r a t i o n synergy 

4 b e n e f i t s b a s i c a l l y go t o Cheswick and E l Rama t o 

5 reduce our overhead. They make s u b s t a n t i a l 

6 r e d u c t i o n s i n overhead. 

7 Now, i f t h e merger doesn't get approved, i t 

8 might be a c l o s e r c a l l . So, you know, we're j u s t 

9 s a y i n g t h a t these are -- The t r a n s m i s s i o n i s s u e i s 

10 p a r t i c u l a r l y d i f f i c u l t w i t h E l Rama. 

11 Q I'm s o r r y , Mr. M a r s h a l l . I t h i n k we've 

12 gone away from my q u e s t i o n a l i t t l e b i t . 

13 When t h i s case was f i l e d on a s t a n d - a l o n e 

14 b a s i s , from t h e i n f o r m a t i o n t h a t was p r o v i d e d , i t 

15 l o o k e d l i k e Duquesne would c o n t i n u e t o o p e r a t e a l l o f 

16 i t s p l a n t s a t l e a s t t h r o u g h t h e year 2005. That was 

17 t h e e a r l i e s t p l a n t r e t i r e m e n t d a t e ; i s t h a t r i g h t ? 

18 A Yes. 

19 Q Has a n y t h i n g changed --

2 0 A Excuse me. I t h i n k , a g a i n , our d i r e c t case 

21 a l s o says we would c o n s t a n t l y l o o k a t what's g o i n g on 

2 2 w i t h market p r i c e s , what's g o i n g on w i t h 

2 3 e n v i r o n m e n t a l i s s u e s . And i f i t made sense t o us as 

24 we l o o k e d f o r w a r d and we s a i d we can m i t i g a t e c o s t s , 

25 we mi g h t -- And we l a i d o ut a process as t o how 
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1 p l a n t c l o s u r e s would reduce our s t r a n d e d c o s t c l a i m 

2 i f i t were economic. 

3 But based on the i n f o r m a t i o n we had a t t h e 

4 t i m e o f t h e f i l i n g and based on what we s t i l l have, 

5 we don't t h i n k t h a t makes sense. But p a r t i e s have 

6 r a i s e d t h i s . I n f a c t , t h e y 've t a l k e d about 

7 d i s a l l o w a n c e s because we s h o u l d shut down E l Rama. 

8 We want t h e Commission t o have a v e r y d e t a i l e d 

9 a n a l y s i s i f t h e y ' r e g o i n g t o make such a 

10 recommendation so t h e y u n d e r s t a n d t h e consequences o f 

11 s h u t t i n g down E l Rama. 

12 Q Mr. M a r s h a l l , has a n y t h i n g changed s i n c e 

13 August when t h e company f i l e d t h i s case t o make 

14 Duquesne b e l i e v e , and based on t h e b e s t i n f o r m a t i o n 

15 you have t o d a y , t h a t E l Rama s h o u l d n ot c o n t i n u e t o 

16 o p e r a t e t h r o u g h t h e year 2 0 0 5 and t h a t t h e o t h e r 

17 p l a n t s s h o u l d n ot c o n t i n u e t o o p e r a t e t h r o u g h t h e 

18 a n t i c i p a t e d r e t i r e m e n t dates t h a t are shown i n t h e 

19 f i l i n g ? 

2 0 A No. Our r e b u t t a l t e s t i m o n y i s we do n o t 

21 b e l i e v e E l Rama s h o u l d be shut down; b u t s i n c e o t h e r 

22 companies have r a i s e d i s s u e s t h a t are complex t o 

23 address, we are w i l l i n g , i f t h e Commission wants, t o 

24 submit t h i s a d d i t i o n a l p r o p o s a l . 

25 Q And when you say a d d i t i o n a l p r o p o s a l , 
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1 y o u ' r e t a l k i n g about a study? 

2 A A s t u d y , t h a t ' s c o r r e c t . 

3 Q Again, j u s t so we're a l l c l e a r on t h i s , i f 

4 t h e proposed merger w i t h A l l e g h e n y Power i s 

5 consummated, would you s t i l l p l a n t o p r e p a r e t h i s 

6 s t u d y by t h e end o f 1998? 

7 A I would l e a v e t h a t t o t h e Commission's 

8 d i s c r e t i o n . But I t h i n k i t would j u s t be v e r y , v e r y 

9 o b v i o u s under the merger, because of t h e r e d u c t i o n o f 

10 a l l t h e s e overheads and o t h e r o p e r a t i n g c o s t s , t h a t 

11 i t r e a l l y , r e a l l y makes no sense t o do t h a t s t u d y . 

12 But I ' d l e a v e t h a t up t o t h e Commission. 

13 Q Mr. M a r s h a l l , i s t h e r e any d i f f e r e n c e i n 

14 t h e way i n which you would d e t e r m i n e whether a p l a n t 

15 s h o u l d be shut down between Duquesne as a s t a n d - a l o n e 

16 company o r Duquesne as p a r t o f t h e A l l e g h e n y Power 

17 System? 

18 A As a methodology? 

19 Q Yes. 

20 A I don't t h i n k so. 

21 Q So i t ' s r e a l l y -- The d i f f e r e n c e t h a t t h e 

22 merger makes, i f you w i l l , i s t h a t i t reduces t h e 

23 overhead and the c o s t o f o p e r a t i n g t he p l a n t s ? 

24 A Yes, s i r . 

25 MR. RUBIN: Thank you. That's a l l I have, 
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1 Y o u r Honor. * 

2 JUDGE CORBETT: A l l r i g h t . The IBEW was t h e 

3 l a s t s c h e d u l e d i n t e r r o g a t o r o f t h i s w i t n e s s . I s 

4 t h e r e any o t h e r p a r t y t h a t has c r o s s - e x a m i n a t i o n f o r 

5 t h i s w i t n e s s ? 

6 (No a u d i b l e r e s p o n s e . ) 

7 JUDGE CORBETT: Mr. Moot, do y o u p l a n any 

8 r e d i r e c t ? 

9 MR. MOOT: No, I do n o t , Your Honor. 

10 JUDGE CORBETT: Thank y o u v e r y much, 

11 Mr. M a r s h a l l . Y o u ' r e e x c u s e d , s i r . 

12 Why d o n ' t we go a l i t t l e w h i l e w i t h t h e n e x t 

13 w i t n e s s , a nd t h e n we'11 t a k e a r e c e s s . 

14 C a l l y o u r n e x t w i t n e s s . 

15 MR. MOOT: The n e x t w i t n e s s i s Don C l a y t o n . 

16 DONALD J . CLAYTON/ c a l l e d a s a w i t n e s s , b e i n g 

17 duly sworn, t e s t i f i e d as fo l l o w s : 

18 JUDGE CORBETT: P l e a s e have a s e a t , s i r . 

19 Would y o u b e g i n , p l e a s e , b y g i v i n g us y o u r f u l l name. 

2 0 A D o n a l d J . C l a y t o n . 

21 JUDGE CORBETT: Mr. Moot. 

2 2 DIRECT EXAMINATION 

23 BY MR. MOOT: 

2 4 Q Good a f t e r n o o n , Mr. C l a y t o n . 

2 5 A Good a f t e r n o o n . 
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1 Q D i d you f i l e d i r e c t and r e b u t t a l t e s t i m o n y 

2 and e x h i b i t s i n t h i s case? 

3 A Yes, I d i d . 

4 Q Do you have any c o r r e c t i o n s t o those p i e c e s 

5 o f t e s t i m o n y ? 

6 A No, I do n o t . 

7 Q Are those t e s t i m o n i e s and e x h i b i t s t r u e and 

8 c o r r e c t t o t h e b e s t o f your knowledge, i n f o r m a t i o n , 

9 and b e l i e f ? 

10 A Yes, t h e y a r e . I might i n d i c a t e t h a t I d i d 

11 c o r r e c t my d i r e c t t e s t i m o n y on October 1 6 t h as p a r t 

12 o f response t o i n t e r r o g a t o r i e s . 

13 Q Would those c o r r e c t i o n s have been s u p p l i e d 

14 i n your r e b u t t a l t e s t i m o n y ? 

15 A Yes, t h e y a r e . 

16 MR. MOOT: Your Honor, a t t h i s t i m e I am 

17 han d i n g t o the c o u r t r e p o r t e r two c o p i e s o f t h e 

18 d i r e c t and r e b u t t a l t e s t i m o n i e s o f Mr. C l a y t o n and 

19 t h e i n c l u d e d e x h i b i t s. Subj e c t t o mot i o n s , I would 

20 move t h e t e s t i m o n y and e x h i b i t s i n t o e v i d e n c e . 

21 JUDGE CORBETT: A l l r i g h t . These documents, 

22 f o r t h e r e c o r d , were p r e v i o u s l y marked as Duquesne 

23 Statement Number 2 and Duquesne Statement 2-R. The 

2 4 e x h i b i t s a re marked as E x h i b i t s DJC-1 t h r o u g h DJC-25. 

2 5 They w i l l be so admit t e d subj e c t t o p r o p e r mot i o n . 
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1 {Duquesne Statement Numbers 2 and 2-R were 
marked and a d m i t t e d . ) 

2 
{Duquesne E x h i b i t Numbers DJC-1 t h r o u g h 

3 DJC-25, i n c l u s i v e , were marked and a d m i t t e d . ) 

4 MR. MOOT: Your Honor, i f I may, I p r o b a b l y 

5 have a sum t o t a l o f t h r e e or f o u r m i n u t e s o f 

6 r e j o i n d e r , o r a l . 

7 JUDGE CORBETT: A l l r i g h t . 

8 BY MR. MOOT: 

9 Q Mr. C l a y t o n , have you re v i e w e d t h e 

10 s u r r e b u t t a l t e s t i m o n y o f Lane K o l l e n ? 

11 A Yes, I have. 

12 Q Are you f a m i l i a r w i t h Mr. K o l l e n ' s 

13 d i s c u s s i o n o f the d e f e r r e d c o a l c o s t s ? 

14 A Yes, I am. 

15 Q I s i t a c o r r e c t s t a t e m e n t , i n your view, 

16 t h a t i n o r d e r t o r e c o v e r those c o s t s as a r e g u l a t o r y 

17 a s s e t Duquesne needs t o show t h a t i t can purchase 

18 c o a l a t below market l e v e l s i n t h e f u t u r e ? 

19 A No, I don't t h i n k t h a t ' s an e x a c t l y c o r r e c t 

20 c h a r a c t e r i z a t i o n . I t h i n k what t h e company needs t o 

21 show i s t h a t i t can -- t h a t i t s c o s t s a re below a cap 

2 2 which was d e r i v e d based on th e c o s t o f o t h e r s who 

23 produce c o a l i n P e n n s y l v a n i a . 

24 There's n o t r e a l l y a market cap. I t i s a c o s t 

25 cap t h a t was d e r i v e d by the Commission. 
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1 Q I s i t your t e s t i m o n y t h a t 

2 MR. DOUGHERTY: Your Honor, excuse me. I'm 

3 h a v i n g t r o u b l e h e a r i n g t he w i t n e s s . I f you c o u l d ask 

4 t h e w i t n e s s t o speak up, p l e a s e . 

5 JUDGE CORBETT: Sure. 

6 I f you c o u l d speak up, Mr. C l a y t o n . 

7 A Yes. 

8 JUDGE CORBETT: Thank you f o r b r i n g i n g t h a t t o 

9 my a t t e n t i o n . 

10 MR. MOOT: Would you l i k e t h e l a s t answer r e a d 

11 back? 

12 MR. DOUGHERTY: Please. 

13 ( I n d i c a t e d answer re a d by c o u r t r e p o r t e r . ) 

14 BY MR. MOOT: 

15 Q And i s i t your t e s t i m o n y i n t h e documents 

16 you f i l e d i n t h i s case t h a t i t i s Duquesne's 

17 e x p e c t a t i o n t h a t i t s c o s t o f c o a l w i l l f a l l below t h e 

18 cap t h a t you mentioned? 

19 A Yes, i n t h e year 2000. 

20 Q Mr. C l a y t o n , are you a l s o f a m i l i a r and have 

21 you re a d Mr. K o l l e n ' s s u r r e b u t t a l t e s t i m o n y r e g a r d i n g 

2 2 s e c u r i t i z a t i o n ? 

23 A Yes, I have. 

2 4 Q Do you r e c a l l Mr. K o l l e n s t a t i n g - - a n d I 

25 q u o t e - - t h e company f a i l e d t o p r o v i d e any f a c t u a l 
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1 s u p p o r t f o r i t s conelus i o n t h a t s e c u r i t i z a t i o n would 

2 be uneconomic, end quote? 

3 A I do r e c a l l t h a t t e s t i m o n y . 

4 Q Were you ever asked t o p r o v i d e such s u p p o r t 

5 i n d i s c o v e r y ? 

6 A Yes, I was. H o s p i t a l Shared S e r v i c e s Set 

7 1, Number 36, asked me t o d i s c u s s s e c u r i t i z a t i o n , and 

8 we s u p p l i e d a response t o t h a t i n t e r r o g a t o r y , w hich 

9 was c i r c u l a t e d t o a l l p a r t i e s i n t h e case. 

10 MR. MOOT: Your Honor, a t t h i s t i m e I would 

11 l i k e t o have marked f o r i d e n t i f i c a t i o n - - a n d I am 

12 ha n d i n g two c o p i e s t o t h e r e p o r t e r and one t o Your 

13 Honor--the response t o which Mr. C l a y t o n i s 

14 r e f e r r i n g . I t i s two pages. The f i r s t i s a 

15 n a r r a t i v e . The second i n c l u d e s some n u m e r i c a l 

16 c a l c u l a t i o n s . 

17 JUDGE CORBETT: A l l r i g h t . T h i s w i l l be 

18 marked as Duquesne E x h i b i t DJC-26. 

19 (Duquesne E x h i b i t Number DJC-26 was produced 

2 0 and marked.) 

21 BY MR. MOOT: 

22 Q Have you had a chance t o r e v i e w t h i s , 

23 Mr. Cl a y t o n ? 

24 A Yes, I have. 

25 Q I s t h e answer you p r o v i d e here r e s p o n s i v e 
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1 t o Mr. K o l l e n ' s s t a t e m e n t t h a t I j u s t q u o t e d t o you? 

2 A Yes, i t i s . I t shows t h a t Duquesne's 

3 c u r r e n t c o s t s f o r i t s d e b t m a t u r i n g o v e r t h e n e x t 10 

4 y e a r s i s 6.2 p e r c e n t , and t h a t w o u l d be b e l o w what 

5 t h e company c o u l d i s s u e , e i t h e r f i r s t m o r t g a g e bonds 

6 o r s e c u r i t i z e d d e b t , even g i v e n a t r i p l e A r a t i n g . 

7 MR. MOOT: Your Honor, a t t h i s t i m e I w o u l d 

8 move i n t o e v i d e n c e t h i s e x h i b i t . 

9 JUDGE CORBETT: A l l r i g h t . I t w i l l be 

10 a d m i t t e d s u b j e c t t o p r o p e r m o t i o n . 

11 MR. MOOT: The w i t n e s s i s now a v a i l a b l e f o r 

12 c r o s s - e x a m i n a t i o n . 

13 JUDGE CORBETT: The f i r s t p a r t y up w o u l d be 

14 t h e OTS, Ms. M e l i l l o . 

15 MR. DOUGHERTY: Your Honor, e x c u s e me. W i l l 

16 we be b r e a k i n g , b a s e d on t h e r e j o i n d e r , f o r a few 

17 m i n u t e s ? 

18 JUDGE CORBETT: Do y o u want t o t a k e a b r e a k 

19 now? 

20 MR. DOUGHERTY: I w o u l d l i k e t o r e v i e w t h e 

21 r e j o i n d e r . 

22 JUDGE CORBETT: L e t ' s t a k e a 1 0 - m i n u t e r e c e s s 

23 W e ' l l be b a c k a t a q u a r t e r t o t h r e e . 

24 (Recess t a k e n . ) 

25 JUDGE CORBETT: Ms. M e l i l l o . 
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CROSS-EXAMINATION 

BY M S . M E L I L L O : 

3 Q Good a f t e r n o o n , Mr. C l a y t o n . 

4 A Good a f t e r n o o n . 

5 Q I have a few q u e s t i o n s f o r you t h i s 

6 a f t e r n o o n . 

7 Regarding t h e company's removal o f P h i 1 1 i p s 

8 and a p o r t i o n o f Brunot I s l a n d f r o m r a t e base, am I 

9 c o r r e c t t h a t t he Commission approved t h o s e a c t i o n s i n 

10 1986? 

11 A Yes, I b e l i e v e t h a t ' s when t h e y approved 

12 t h a t . 

13 Q I ' 1 1 be r e f e r e n c i n g a response which 

14 Mr. H e r s k o v i t z gave t o q u e s t i o n s from t h e H o s p i t a l 

15 Shared S e r v i c e s . The H o s p i t a l Shared S e r v i c e s had 

16 r e q u e s t e d t h a t t he Commission o r d e r s and, I guess, 

17 t h e p e t i t i o n o f Duquesne r e g a r d i n g removal o f those 

18 u n i t s be p r o v i d e d . 

19 Would you accept t h a t t he Commission o r d e r 

2 0 a p p r o v i n g t h e removal o f a p o r t i o n o f B r u n o t I s l a n d 

21 f r o m r a t e base was e n t e r e d on May 2nd, 198 6 and t h a t 

22 the Commission o r d e r a p p r o v i n g t h e removal o f 

23 P h i l l i p s f r o m r a t e base was e n t e r e d on J u l y 3 0 t h , 

24 1986. 

25 A Yes, I would accept t h a t t h a t was t h e date 
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1 o f t h e o r d e r s . I would say t h a t t h a t i s not t h e 

2 p o i n t t h a t t h e y were e x a c t l y removed from r a t e base. 

3 I would say t h a t was the date t h a t t h e y were p l a c e d 

4 i n c o l d r e s e r v e . 

5 Q Subsequent t o t h a t t h e y were removed from 

6 r a t e base? 

7 A I n our ne x t base r a t e p r o c e e d i n g , t h e y were 

8 removed from r a t e base. 

9 Q Do y'ou know when t h a t would have been, t h e 

10 subsequent base r a t e p r oceeding? 

11 A We had o r d e r s i n two d i f f e r e n t y e a r s , March 

12 o f '87 and March o f '88. I b e l i e v e i n March o f '87, 

13 t h e o r d e r , was the f i r s t t i m e t h e y would have been 

14 removed from r a t e base. We c a l l e d t h a t t h e P e r r y 

15 case and the Beaver V a l l e y 2 case. 

16 Q I'm h a v i n g a l i t t l e t r o u b l e h e a r i n g you. 

17 A Beaver V a l l e y 2 case. 

18 JUDGE CORBETT: I f you c o u l d keep your v o i c e 

19 up. 

20 BY MS. MELILLO: 

21 Q I f you c o u l d keep your v o i c e up, I would 

22 a p p r e c i a t e i t . 

23 At t h e time t h a t t h e P h i l l i p s and Brunot 

24 I s l a n d u n i t s were removed from r a t e base by t h e 

2 5 company, am I c o r r e c t t h a t t h e r e was no c o m p e t i t i v e 
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1 e l e c t r i c g e n e r a t i o n market f o r Duquesne's end use 

2 customers? 

3 A That's c o r r e c t . 

4 Q And a t t h e p r e s e n t t i m e , we're e n t e r i n g 

5 t h a t market; i s t h a t c o r r e c t ? 

6 A We are moving i n t h a t d i r e c t i o n , yes. 

7 Q From t h e tim e t h e P h i l l i p s and Brunot 

8 I s l a n d u n i t s were removed from r a t e base u n t i l t h e 

9 p r e s e n t , were these u n i t s ever p l a c e d back i n t o 

10 s e r v i c e ? 

11 A A p o r t i o n o f t h e Brunot I s l a n d f a c i l i t y was 

12 p l a c e d i n t o s e r v i c e i n December o f l a s t y e a r , b u t the 

13 r e m a i n i n g p o r t i o n s t h a t were p l a c e d i n t o c o l d r e s e r v e 

14 have not been r e t u r n e d t o s e r v i c e t o d a t e . 

15 Q The p o r t i o n o f t h e Brunot I s l a n d u n i t s t h a t 

16 were p l a c e d back i n t o s e r v i c e , was t h a t on a v e r y 

17 s h o r t - t i m e b a s i s , o r can you t e l l me a l i t t l e b i t 

18 about t h a t ? 

19 A No. They are c u r r e n t l y i n s e r v i c e . U n i t s 

2 0 2A and 2B were r e t u r n e d t o s e r v i c e i n December of 

21 1996. 

2 2 Q And the reason f o r t h a t was what? 

23 A Because o f t h e F o r t M a r t i n s a l e . 

2 4 Q And t h a t t r a n s a c t i o n , I b e l i e v e , was 

25 r e f e r e n c e d on Page 11 of your d i r e c t t e s t i m o n y , i f 
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1 you'd r e f e r t o t h a t j u s t so we have a r e f e r e n c e 

2 p o i n t . I s t h a t t h e t r a n s a c t i o n you're r e f e r r i n g t o 

3 about t h e placement of Brunot I s l a n d back i n t o 

4 s e r v i c e ? 

5 A Yes. I n g e n e r a l , t h a t would cover i t . 

6 Q Have you p r o v i d e d any q u a n t i f i c a t i o n o f 

7 what the s t r a n d e d c o s t c l a i m a s s o c i a t e d w i t h t h e 

8 p o r t i o n o f the B r u n o t I s l a n d p l a n t t h a t was n o t 

9 p l a c e d back i n t o s e r v i c e , what t h a t would be? 

10 A Could you r e p e a t t h a t q u e s t i o n ? 

11 Q I doubt i t . B a s i c a l l y , what's t h e n e t 

12 amount of the c l a i m -- I t a k e i t t h a t t h e c o l d 

13 r e s e r v e u n i t s from Brunot I s l a n d are b e i n g r e q u e s t e d . 

14 E n t i r e Brunot I s l a n d u n i t s are b e i n g r e q u e s t e d t o be 

15 p l a c e d back i n t o r a t e base f o r t h i s case and i n c l u d e d 

16 now as p a r t o f the company's s t r a n d e d c o s t c l a i m 

17 because you're a l l e g i n g t h a t t h e y ' r e g o i n g t o be 

18 s t r a n d e d . 

19 So what I'm a s k i n g i s whether t h e company has 

20 q u a n t i f i e d t h a t p i e c e of Brunot I s l a n d w hich i s n o t 

21 p r e s e n t l y i n s e r v i c e as a r e s u l t o f t h e F o r t M a r t i n 

22 agreement i n t h i s case. 

23 A Yes, we have. I n E x h i b i t DJC-3, we break 

2 4 down each p l a n t and would show t h e p o r t i o n f o r Brunot 

25 I s l a n d w hich was i n c o l d r e s e r v e - - t h a t would be on 
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1 Page 17 of 67 --and t h e p o r t i o n t h a t was i n s e r v i c e o r 

2 n o t i n c o l d r e s e r v e . That's on Page 15. 

3 Q Page 15? 

4 A Yes. That would show t h e r a t e base amount 

5 of t h e p o r t i o n s t h a t are b o t h i n and o u t of s e r v i c e . 

6 I don't know i f you're f o l l o w i n g t h a t . 

7 Q Could you show me which number you're 

8 r e f e r r i n g t o , which column? 

9 A I f I l o o k a t Page 15 o f 67, a t t h e t o p o f 

10 t h e page, i t says Brunot I s i a n d i n t h e g r a y shaded 

11 box. At t h e bottom of the page, i t would say t h e 

12 r a t e base a t t h e end o f 1997 was $17.6 m i l l i o n . 

13 Q I see t h a t . 

14 A Now, t h e r e ' s f u r t h e r d e t a i l s u p p o r t i n g t h a t 

15 t h r o u g h o u t E x h i b i t DJC-3. We c o u l d go t h r o u g h each 

16 page, i f you'd l i k e . But t h a t ' s t h e s i m p l e s t p l a c e 

17 t o f i n d t he numbers t h a t I t h i n k you are l o o k i n g f o r . 

18 Q A l l r i g h t . So the $17.6 m i l l i o n t h a t you 

19 show i n t h a t e x h i b i t , j u s t so I u n d e r s t a n d , i s t h a t 

20 the p o r t i o n o f Brunot I s l a n d t h a t i s not c u r r e n t l y i n 

21 s e r v i c e or i s t h a t t h e p o r t i o n t h a t was p l a c e d back 

22 i n s e r v i c e ? 

23 A That i s t h e p o r t i o n t h a t ' s i n s e r v i c e . The 

24 c o l d r e s e r v e p o r t i o n i s shown on 17, and t h a t ' s 

2 5 l a b e l e d a t t h e t o p i n the g r a y shaded box, B . I . Cold 
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1 Reserve. The r a t e base a s s o c i a t e d w i t h t h a t i s 17.5 

2 m i l 1 i o n . 

3 Q Perhaps you j u s t answered t h i s . I'm s o r r y 

4 i f I d i d n ' t f o l l o w t h a t . Where i n t h i s e x h i b i t o r i s 

5 i t shown, t h e p i e c e t h a t comprises t h e c l a i m t h a t i s 

6 n o t c u r r e n t l y i n s e r v i c e w i t h Brunot I s l a n d ? 

7 A Page 17 of 67 i n E x h i b i t DJC-3. The r a t e 

8 base f o r y e a r ended '97 i s 17.5 m i l l i o n . 

9 Q So t h e y ' r e b o t h t h e same? 

10 A Roughly. One i s 17.6. One i s 17.5. 

11 Q Almost t h e same. So, i f we add t h o s e two 

12 numbers t o g e t h e r , t h a t ' s the t o t a l s t r a n d e d c o s t 

13 c l a i m w i t h r e s p e c t t o Brunot I s l a n d t h a t i s s t r a n d e d 

14 i n t h i s --

15 A Let me c l a r i f y t h i s . That would n o t be our 

16 s t r a n d e d c o s t c l a i m . That's t h e r a t e base, i f you 

17 w i l l , o r t h e book b a s i s f o r these f a c i l i t i e s . So 

18 t h e r e ' s a d i f f e r e n c e between t h a t and what our 

19 s t r a n d e d c o s t c l a i m would be. 

20 We t h e n would compute the margin f o r t h e 

21 p l a n t s and compare the margin a g a i n s t t h e book v a l u e , 

22 which would a c t u a l l y e x i s t out a t the end o f 2005 

2 3 under t h e company's methodology f o r d e t e r m i n i n g 

24 s t r a n d e d c o s t s . 

25 Q Has t h a t been q u a n t i f i e d ? 
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1 A Yes, i t has. 

2 Q Where i s t h a t ? 

3 A I n E x h i b i t DJC-3 a g a i n , we would show t h e 

4 margin a n a l y s i s f o r each p l a n t i n t h e d e t a i l . I n t h e 

5 margin a n a l y s i s , t h e o n l y t h i n g t h a t t h a t would 

6 r e l a t e t o i s the p o r t i o n o f t h e p l a n t t h a t i s i n 

7 s e r v i c e . O b v i o u s l y , i f something i s n o t i n s e r v i c e , 

8 t h e r e would be no margin a s s o c i a t e d w i t h t h a t . 

9 So t h i s would r e l a t e t o t h e p o r t i o n t h a t i s i n 

10 s e r v i c e , and the margin on Brunot I s l a n d would t h e n 

11 be n e t t e d a g a i n s t t h e book v a l u e t h a t t h e company has 

12 d e t e r m i n e d a t t h e end of 2005. 

13 Q Where i s t h a t number shown? 

14 MR. MOOT: I f I may --

15 A At the bottom o f the page, t h e n e t p r e s e n t 

16 v a l u e o f t h e margin - - T h i s i s on Page 6 4 o f 67 . 

17 BY MS. MELILLO: 

18 Q That's what I'm a s k i n g , t h e page. 

19 A I t would show t h e net p r e s e n t v a l u e o f the 

20 margin o f t h e p l a n t i s 35.5 m i l l i o n . The n e t p r e s e n t 

21 v a l u e o f t h e decommissioning e s t i m a t e as o f t h e end 

22 o f 2005 i s 13.9 m i l l i o n , and t h e net p r e s e n t v a l u e o f 

23 t h e n e t margin i s 21.6 m i l l i o n . 

24 Those numbers are c a r r i e d f o r w a r d . T h i s would 

2 5 be i n t h e company's low market p r i c e s c e n a r i o . 
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1 There's a s i m i l a r sheet f o r the company's h i g h e r 

2 market p r i c e s c e n a r i o . 

3 But i f we f o l l o w t h r o u g h on the low market 

4 p r i c e s c e n a r i o , t h a t would be c a r r i e d f o r w a r d t o Page 

5 5 6 of 67. You would see t h e $35.5 m i l l i o n p l a n t 

6 m a r g i n number and t h e n e g a t i v e $13 . 9 m i l l i o n 

7 decommissioning number, f o r a n e t market v a l u e o f our 

8 p l a n t , of t h e B r u n o t I s l a n d p l a n t , a t 12/31/05 of 

9 $21.6 m i l l i o n . 

10 That would be t h e market v a l u e , which would be 

11 t h e n compared t o t h e book v a l u e f r o m e a r l i e r i n t h e 

12 E x h i b i t DJC-3. 

13 Q Does Duquesne have any p l a n s t o p l a c e 

14 P h i l l i p s and the o t h e r p o r t i o n o f Brunot I s l a n d t h a t 

15 was p l a c e d i n c o l d r e s e r v e back i n t o s e r v i c e ? 

16 A At t h i s t i m e we do n o t . 

17 Q Perhaps you've answered t h i s . But j u s t t o 

18 t r y t o p u t t h i s a l l t o g e t h e r , i s t h e r e some p l a c e 

19 t h a t you have shown what t h e company's c l a i m i s , 

20 i n c l u d i n g margin f o r a l l those p o r t i o n s t h a t a r e i n 

21 s e r v i c e ? And t h e n t h e n e t would be t h e ones r e l a t e d 

22 t o c o l d r e s e r v e . I s t h e r e a net number shown? 

2 3 Let me put i t t h i s way. I f t h e Commission 

24 were t o say t h a t we're not g o i n g t o a l l o w you t o 

25 i n c l u d e those p o r t i o n s o f your p l a n t t h a t are 
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1 c u r r e n t l y i n c o l d r e s e r v e and have been s i n c e 1986 i n 

2 your s t r a n d e d c o s t c l a i m , what t h e n would be t h e 

3 amount t h a t you would be a b l e t o c l a i m as s t r a n d e d 

4 w i t h r e s p e c t t o Brunot I s l a n d and P h i l l i p s ? 

5 A I don't t h i n k we've q u a n t i f i e d t h a t number 

6 e x a c t l y . I t h i n k you c o u l d get a t i t q u i t e e a s i l y 

7 fr o m E x h i b i t DJC-10 by comparing my s t r a n d e d c o s t 

8 q u a n t i f i c a t i o n w i t h t h e OTS's s t r a n d e d c o s t 

9 q u a n t i f i c a t i o n on t h e same b a s i s . The d i f f e r e n c e i n 

10 t h e p l a n t v a l u e i s t h e c o l d r e s e r v e , t h e book v a l u e 

11 o f our c o l d r e s e r v e u n i t s . 

12 Q But I t h i n k t h a t t h e OTS took o u t t h e 

13 e n t i r e Brunot I s l a n d p i e c e and d i d n ' t a l l o w a t t h i s 

14 p o i n t f o r the p a r t t h a t ' s been p l a c e d back i n 

15 s e r v i c e . That's my u n d e r s t a n d i n g . So I don't know 

16 whether we c o u l d g e t a t i t t h r o u g h DJC-10. I would 

17 ask t h a t as an o n - t h e - r e c o r d data r e q u e s t . 

18 A W e ' l l be happy t o p r o v i d e t h a t . 

19 Q Okay. Thank you. 

20 O n P a g e 3 5 o f your r e b u t t a l t e s t i m o n y a t L i n e s 

21 13 and 14, you r e f e r t o a m i t i g a t i o n s t r a t e g y w i t h 

22 r e s p e c t t o P h i l l i p s and Brunot I s l a n d o f which t h e 

23 Commission was w e l l aware. 

24 When you r e f e r e n c e d m i t i g a t i o n s t r a t e g y a t 

25 t h a t p a r t o f your t e s t i m o n y , are you t a l k i n g about 
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1 t he e f f o r t s t o e n t e r i n t o power s a l e s which would 

2 have i n v o l v e d p l a c i n g those u n i t s back i n t o s e r v i c e , 

3 such as a GPU power s a l e t h a t d i d not come i n t o 

4 being? 

5 A Yes. I'm t a l k i n g about a number o f 

6 s t r a t e g i e s t h a t t h e company had t o t r y t o maximize 

7 t h e v a l u e o f these u n i t s a l o n g t h e l i n e s o f t h e GPU 

8 s a l e . There were o t h e r power s a l e s t h a t were 

9 c o n s i d e r e d as w e l l as o u t r i g h t s a l e s o f the u n i t s 

10 which were pursued f o r a number o f y e a r s . 

11 Q What's t h e b a s i s f o r your s t a t e m e n t o f t h e 

12 Commission's awareness i n your r e b u t t a l t e s t i m o n y ? 

13 What's t h a t based on? 

14 A That i s based on s e v e r a l f a c t s , b u t one 

15 t h a t comes t o mind i s we went p r e t t y f a r down t h e 

16 l i t i g a t i o n p a t h o f the GPU t r a n s a c t i o n . We a c t u a l l y 

17 had an approved s e t t l e m e n t t h a t would have r e t u r n e d a 

18 s i g n i f i c a n t b e n e f i t t o our customers had t h a t 

19 t r a n s a c t i o n been consummated and would have r e t u r n e d 

20 t h e P h i l l i p s power s t a t i o n t o s e r v i c e . 

21 So I'm sure t h a t t h e Commission was w e l l aware 

2 2 o f t h a t s i n c e t h e y gave us an o r d e r which approved 

23 t h e s e t t l e m e n t i n t h a t t r a n s a c t i o n . 

24 Q What about the o t h e r m i t i g a t i o n s t r a t e g i e s 

2 5 o f which you spoke i n your t e s t imony o t h e r t h a n t h e 
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1 GPU power sale? What's your b a s i s f o r s a y i n g t h e 

2 Commiss i o n was aware o f those ? 

3 A I n c o l d r e s e r v e u n i t s ? 

4 Q W i t h r e s p e c t t o t h e c o l d r e s e r v e u n i t s , 

5 yes . 

6 A I t h i n k t h e Commission has been aware f o r 

7 some t i m e t h a t we have made s i g n i f i c a n t o f f - s y s t e m 

8 s a l e s and t h a t we were p u r s u i n g o t h e r long-1erm 

9 system s a l e s . 

10 Q W i t h r e s p e c t t o a c t i v a t i n g P h i l l i p s and 

11 Bru n o t I s l a n d ? 

12 A I t h i n k j u s t i n g e n e r a l t h a t we were making 

13 those s a l e s i t would have been s u p p o r t e d by e i t h e r 

14 P h i l l i p s o r Brunot I s l a n d . 

15 Q W a s t h i s awareness based on d i s c u s s i o n s 

16 w i t h Commission p e r s o n n e l , o t h e r t h a n t h e GPU power 

17 s a l e , which i s a m a t t e r o f r e c o r d , o b v i o u s l y ? 

18 A I'm not sure how t h e communication m i g h t 

19 have t a k e n p l a c e . 

20 Q Was your knowledge o f these communications 

21 communicated t o you by someone, o r were you i n v o l v e d 

22 i n t h e d i s c u s s i o n s w i t h t h e Commission, o r how d i d 

23 t h i s awareness How d i d t h i s Commission awareness 

24 o f wh i c h you speak come about? 

2 5 A l t came about t h r o u g h my g e n e r a l knowledge 
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1 o f t h e company and t h e i r d e a l i n g s w i t h t h e 

2 Commission. 

3 Q I'm s o r r y . 

4 A And t h e i r d e a l i n g s w i t h t he Commission on 

5 an ongoing b a s i s . 

6 Q So you weren't i n v o l v e d i n those 

7 c o n v e r s a t i o n s d i r e c t l y w i t h t he Commission; i s t h a t 

8 c o r r e c t ? 

9 A On t h e GPU s a l e , I was s p e c i f i c a l l y 

10 i n v o I v e d . 

11 ' Q Other t h a n t he GPU, which i s a m a t t e r o f 

12 r e c o r d , were you i n v o l v e d i n any o t h e r c o n v e r s a t i o n s 

13 d i r e c t l y w i t h t he Commission? 

14 A I c a n ' t r e c a l l any s p e c i f i c c o n v e r s a t i o n s . 

15 Q On Page 3 6 o f your d i r e c t t e s t i m o n y , w i t h 

16 r e s p e c t t o decommissioning, you s t a t e t h a t Duquesne's 

17 f i n a l v a l u a t i o n o f a s s e t s i n the year 2003 would 

18 c o n s i d e r f a c t o r s t h a t would t e n d t o o f f s e t o r reduce 

19 t h e p r e s e n t v a l u e o f f u t u r e decommissioning c o s t s . 

2 0 Do you see t h a t ? I t h i n k t h a t ' s --

21 A Do you have a l i n e r e f e r e n c e ? 

22 Q -- i n your r e b u t t a l . I'm s o r r y . 

23 A Do you have a l i n e ? I'm on Page 36. 

24 Q I'm s o r r y . I t ' s i n your r e b u t t a l 

25 t e s t i m o n y , not your d i r e c t . 
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1 A Okay. That was on Page 36? 

2 Q T h i r t y - s i x . 

3 A D i d you have a l i n e number? 

4 Q Yes. L i n e s 9 t h r o u g h 11. 

5 A Okay. 

6 Q Do you see t h a t r e f e r e n c e ? 

7 A Yes. Yes, I do. 

8 Q Do you know whether Duquesne c o u l d come 

9 back t o t h e Commission i f decommissioning t u r n s out 

10 t o be u n d e r f u n d e d and r e q u e s t more money f o r 

11 decommissioning from r a t e p a y e r s ? 

12 A Are we t a l k i n g about n u c l e a r 

13 decommissioning or f o s s i l decommissioning? 

14 Q E i t h e r one. 

15 A I t i s my u n d e r s t a n d i n g t h a t f o r f o s s i l 

16 decommissioning we would not have an o p p o r t u n i t y t o 

17 go back and a d j u s t once t h e t r a n s i t i o n p e r i o d i s 

18 ove r . 

19 Q How about n u c l e a r decommissioning? 

20 A N u c l e a r may be a n o t h e r i s s u e . 

21 Q Do you mean you would have t h e o p p o r t u n i t y 

2 2 t o come back t o t h e Commission and r e q u e s t more money 

23 i f n u c l e a r decommissioning t u r n e d out t o be 

24 underfunded? 

25 A I t h i n k t h e r e are c e r t a i n c i r c u m s t a n c e s --
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1 JUDGE CORBETT: Try not t o t a l k over one 

2 a n o t h e r . I t ' s k i n d of d i f f i c u l t f o r t h e c o u r t 

3 r e p o r t e r . 

4 A Yes, I t h i n k t h e r e would be c i r c u m s t a n c e s 

5 f o r n u c l e a r decommissioning where t h e company c o u l d 

6 go back and ask f o r f u n d i n g . 

7 BY MS. MELILLO: 

8 Q I f f u n d i n g t u r n e d out t o be o v e r f u n d i n g , 

9 what r e c o u r s e would t he r a t e p a y e r have? 

10 A The company has agreed t o r e f u n d t h a t 

11 money. 

12 Q And how would t h a t be done? 

13 A I don't have a s p e c i f i c p r o p o s a l f o r you 

14 r i g h t a t t h e moment. 

15 Q Do you know who i t would be re funded t o ? 

16 D i s t r i b u t i o n customers, o r who would g e t t h a t money? 

17 A I don't know. I don't have a p r o p o s a l . 

18 But i t would not go t o the b e n e f i t o f s h a r e h o l d e r s . 

19 Q We had some d i s c u s s i o n e a r l i e r t o d a y about 

20 market p r i c e s . I know t h a t Mr. S c h n i t z e r d e a l s w i t h 

21 t h a t c a t e g o r y , b u t you do as w e l l . I f you would 

2 2 p r e f e r t o d e f e r t h i s q u e s t i o n , l e t me know. 

23 Would you expect t h a t market p r i c e s f o r 

24 u t i l i t i e s i n the same area, e i t h e r c o n t i g u o u s t o each 

25 o t h e r o r i n c l o s e p r o x i m i t y , would be t h e same? 
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1 A I t h i n k t h a t t h e r e a re c e r t a i n l y market 

2 p r i c e s t h a t would a p p l y t o c e r t a i n r e g i o n s , yes. 

3 Q For example, would you expect t h a t West 

4 Penn Power's market p r i c e s would be t h e same as 

5 Duquesne L i g h t ' s market p r i c e s ? 

6 A I would say t h a t t h e y would be g e n e r a l l y 

7 t h e same, yes. 

8 MS. MELILLO: That's a l l I have. Thank you, 

9 Mr. C l a y t o n . 

10 JUDGE CORBETT: Who's up f o r t h e OCA? 

11 Mr. Berger. 

12 MR. BERGER: Yes. Thank you, Your Honor. 

13 CROSS-EXAMINATION 

14 BY MR. BERGER: 

15 Q Good a f t e r n o o n , Mr. C l a y t o n . 

16 A Good a f t e r n o o n . 

17 Q Mr. C l a y t o n , p i c k i n g up on a c o u p l e o f 

18 quest i o n s I had from Mr. M a r s h a l l e a r l i e r c o n c e r n i n g 

19 t h e ROE s p i l l o v e r mechanism, am I c o r r e c t t h a t t h e 

20 company has n o t proposed a s p e c i f i c methodology f o r 

21 t h e d e t e r m i n a t i o n o f e a r n i n g s i n t h i s case f o r 

22 purposes o f d e t e r m i n i n g whether t h e ROE s p i l l o v e r 

2 3 would be a p p l i e d i n a p a r t i c u l a r i n s t a n c e ? 

24 A The company has n o t s e t f o r t h a d e t a i l e d 

25 methodology. However, I would suggest t h a t t h e 
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1 company would use t h e mechanisms t h a t are a l r e a d y i n 

2 p l a c e t o d e t e r m i n e i t s ROE l e v e l d u r i n g t h e 

3 t r a n s i t i o n p e r i o d . 

4 By t h a t I'm r e f e r r i n g t o t h e q u a r t e r l y r e p o r t s 

5 t h a t are f i l e d w i t h t h e PUC, whi ch are i n some 

6 d e t a i l , and c e r t a i n l y on an annual b a s i s are i n g r e a t 

7 d e t a i l , w h ich would e x p l a i n t h e company's e a r n i n g s 

8 l e v e l s and would have an a p p r o p r i a t e forum f o r 

9 d e t e r m i n i n g whether or not t h e company was ove r -

10 e a r n i n g . 

11 Q Now, those r e p o r t s are t h e q u a r t e r l y 

12 f i n a n c i a l r e p o r t s under Chapter 71 o f t h e 

13 Commission's r e g u l a t i o n s ? 

14 A Yes. 

15 Q And as I u n d e r s t a n d i t , t h o s e r e p o r t s are 

16 s u b m i t t e d q u a r t e r l y . 

17 A Yes, t h e y a r e . 

18 Q And how do you propose - - Would t h e r e be a 

19 p r o c e d u r e f o r r e v i e w o f those r e p o r t s ? 

2 0 A The company has a number o f p r o c e d u r e s f o r 

21 r e v i e w r i g h t now. Those r e p o r t s are r e v i e w e d 

2 2 q u a r t e r l y r i g h t now. 

23 Q You're s a y i n g t h e Commission has p r o c e d u r e s 

24 f o r r e v i e w of those r e p o r t s ? 

2 5 A I b e l i e v e t h e y do. I've had s e v e r a l p e o p le 
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1 c a l l me w i t h q u e s t i o n s on the r e p o r t s , so I assume 

2 t h a t t h e y are r e v i e w i n g them a t t h i s p o i n t . 

3 Q But you haven't proposed any pr o c e d u r e s i n 

4 t h i s p r o c e e d i n g f o r t h e Commission's r e v i e w o f those 

5 r e p o r t s o r f o r t h e o p p o r t u n i t y o f o t h e r p a r t i e s t o 

6 c o n s i d e r and e v a l u a t e those r e p o r t s and make 

7 a p p r o p r i a t e f i l i n g , have you? 

8 A I t h i n k t h a t t h e r e are enough r e v i e w 

9 p r o c e d u r e s i n p l a c e t h a t c o u l d e a s i l y d e t e r m i n e - -

10 Q Could you pl e a s e answer my q u e s t i o n yes o r 

11 no. 

12 MR. MOOT: I would a p p r e c i a t e Mr. Berger n o t 

13 i n t e r r u p t i n g t h e w i t n e s s . I f you would l i k e t o ask 

14 t h e j udge t o c u t t h e w i t n e s s o f f , p l e a s e do t h a t , 

15 r a t h e r t h a n i n t e r r u p t i n g . 

16 MR. BERGER: That's what I'm d o i n g . 

17 MR. MOOT: W e l l , why don't you ask t h e j udge. 

18 MR. BERGER: I t h i n k I asked t h e w i t n e s s i f he 

19 would p l e a s e answer my q u e s t i o n yes o r no. I t h i n k 

20 t h a t ' s t h e procedure t h a t t h e judge has i n d i c a t e d he 

21 p r e f e r s . 

22 THE WITNESS: May I have t h e q u e s t i o n . 

23 ( I n d i c a t e d quest i o n read by c o u r t r e p o r t e r . ) 

24 THE WITNESS: No, I have n o t proposed any 

25 s p e c i f i c p r o c e d u r e s . However, i t i s my o p i n i o n t h a t 
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1 t h e r e are s i g n i f i c a n t p r o c e d u r e s a l r e a d y i n p l a c e and 

2 mechanisms which can be e a s i l y m o d i f i e d w h i c h would 

3 g i v e a l l p a r t i e s ample o p p o r t u n i t y t o r e v i e w t h e 

4 company's f i l i n g s . 

5 BY MR. BERGER: 

6 Q What s i g n i f i c a n t p r o c e d u r e s are you 

7 r e f e r r i n g t o t h a t would p r o v i d e due proce s s t o o t h e r 

8 p a r t i e s ? 

9 A I would suggest t h a t t h e q u a r t e r l y r e p o r t s 

10 be used as t h e forum f o r d e t e r m i n i n g whether t h e 

11 company i s o v e r - e a r n i n g , and those q u a r t e r l y r e p o r t s 

12 a re p u b l i c i n f o r m a t i o n t h a t c o u l d a l s o be r e v i e w e d by 

13 a l l o t h e r i n t e r e s t e d p a r t i e s , and t h e Commission 

14 c o u l d e a s i l y accept comments on t h a t . 

15 Q So you would propose t h a t t h e Commi ss i o n 

16 r e v i e w comments on a q u a r t e r l y b a s i s w i t h r e s p e c t t o 

17 thos e r e p o r t s ? 

18 A A c t u a l l y , I would propose a once-a-year 

19 t r u e -up. 

20 Q A once-a-year a d j u s t . 

21 A B u t t h e p r o g r e s s c o u l d be moni t o r e d on a 

2 2 q u a r t e r l y b a s i s i f t h e r e was a s i g n i f i c a n t i s s u e t h a t 

23 would be i d e n t i f i e d each q u a r t e r , even though a t r u e -

24 up might o c c u r a n n u a l l y . 

25 Q Mr. C l a y t o n , would you agree w i t h me t h a t 
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1 t h e v a l i d i t y o f y our ROE s p i 1 l o v e r mechanism i s 

2 c r i t i c a l t o y our case because w i t h o u t i t t h e company 

3 c o u l d r e a l i z e excess e a r n i n g s ? 

4 A We b e l i e v e t h a t t h e ROE s p i 1 l o v e r i s an 

5 i m p o r t a n t element of our case, yes. 

6 Q Do you agree t h a t the company c o u l d r e a l i z e 

7 excess e a r n i n g s i f i t wasn't i n p l a c e and i f ' i t 

8 wasn't a p p r o p r i a t e l y a p p l i e d ? 

9 A No, I don't agree w i t h t h a t . I t h i n k t h a t 

10 under our p r o p o s a l s i t w i l l be v e r y d i f f i c u l t f o r us 

11 t o a c h i e v e t h e ROE t a r g e t t h a t we have s e t i n t h i s 

12 case of 11.5 p e r c e n t . 

13 We are making a minimum d e p r e c i a t i o n and 

14 amort i zat i o n commitment, and we are committ i n g t o 

15 improve performance a t our p l a n t s . A l o t o f o t h e r 

16 f a c t o r s would c o n t r i b u t e t o making i t v e r y d i f f i c u l t 

17 t o a c h i e v e t h a t l e v e l . 

18 So I don't t h i n k i t ' s a g i v e n t h a t w i t h o u t t h e 

19 ROE s p i 1 l o v e r we would o v e r - e a r n . I do b e l i e v e t h a t 

2 0 t h e ROE s p i l l o v e r g i v e s t h e r a t e p a y e r t h e a b s o l u t e 

21 p r o t e c t i o n t h a t we won't o v e r - e a r n . 

22 Q Would you agree w i t h me t h a t t h e ROE 

23 s p i l l o v e r mechanism r e q u i r e s a r e g u l a t o r y 

2 4 d e t e r m i n a t i o n as t o the r e t u r n s earned on a l l u t i l i t y 

25 p l a n t s , i n c l u d i n g p l a n t s s u b j e c t t o t h e c o m p e t i t i v e 

HOLBERT ASSOCIATES 
(717) 540-9669 



213 

1 market? 

2 A I'm not sure I u n d e r s t a n d y o u r quest i o n . I 

3 t h i n k t h e answer i s t h a t t h e Commission t h a t t h e 

4 ROE would a p p l y t o a l l o f Duquesne L i g h t ' s a s s e t s 

5 t h a t i t c u r r e n t l y a p p l i e s t o . So some o f those would 

6 be s u b j e c t t o c o m p e t i t i o n i n t h e f u t u r e . 

7 Q Yes. G e n e r a t i n g p l a n t would be s u b j e c t t o 

8 c o m p e t i t i o n , would you agree, b e g i n n i n g i n 1999? 

9 A Yes. 

10 Q At l e a s t f o r a t h i r d o f t h e company's 

11 market? 

12 A Yes. 

13 Q Would you agree w i t h me t h a t any 

14 improvements o f t h e company i n t h e o p e r a t i o n o f i t s 

15 g e n e r a t i n g a s s e t s a f t e r t h e e f f e c t i v e d ate o f t h e a c t 

16 c o u l d impact on t h e ROE s p i l l o v e r mechanism? I n 

17 o t h e r words, i f t h e company i m p r u d e n t l y o p e r a t e d a 

18 p l a n t o r cont i n u e d t o o p e r a t e a p l a n t when i t was n o t 

19 economic t o do so, would you agree w i t h me t h a t t h a t 

20 would impact on the company's e a r n i n g s such t h a t t h e 

21 ROE s p i l l o v e r mechanism may o r may not be i m p l i c a t e d ? 

22 A Yes, I would agree. But I would a l s o say 

23 t h a t t h e company would have a b s o l u t e l y no i n c e n t i v e 

24 t o want t o do t h a t , and i t would be v e r y u n l i k e l y 

25 t h a t t h e company would want t o proceed t o i m p r u d e n t l y 
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1 r u n a p l a n t , as you d e s c r i b e d . There's no i n c e n t i v e 

2 t o do t h a t . 

3 m a t h e m a t i c a l l y , i f t h e y d i d t h a t , yes. But i t 

4 would not be a r e a l i s t i c p o s s i b i l i t y f o r t h e company. 

5 Q Would t h e p a r t i e s , i n your view, have an 

6 o p p o r t u n i t y , however, t o c h a l l e n g e any imprudence, i f 

7 t h e r e was any i n t h e i r v i e w p o i n t , i n the c o n t e x t o f 

8 those annual r e v i e w s t h a t you e a r l i e r suggested? 

9 A Yes, I b e l i e v e t h e y would. And we would 

10 submit t o t h a t . 

11 Q To address a n o t h e r area, which i s t h e 

12 merger s a v i n g s -- And I t h i n k i n your r e b u t t a l 

13 t e s t i m o n y you i d e n t i f y some of t h e merger s a v i n g s and 

14 t h e impact on the company's s t r a n d e d c o s t e s t i m a t e . 

15 I s t h a t c o r r e c t ? 

16 A Yes, I do. 

17 Q Would you agree w i t h me t h a t t h e company 

18 does expect t o have some t r a n s m i s s i o n - r e l a t e d merger 

19 s a v i n g s i n t h e c o n t e x t o f t h e merger? 

20 A Yes. 

21 Q T r a n s m i s s i o n - r e l a t e d s a v i n g s i n t h e c o n t e x t 

2 2 o f t h e merger. 

2 3 Have you quant i f i e d those t r a n s m i ss i o n 

24 s a v i n g s ? 

25 A I have n o t . A w i t n e s s i n t h e merger case 
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1 has. F r a n k l y , I don't know what t h e y a r e , b u t I know 

2 t h a t t h e r e are some merger s a v i n g s t h a t are a l l o c a t e d 

3 t o t r a n s m i s s i o n and t h a t r e l a t e t o t r a n s m i s s i o n . 

4 Q How does the company p l a n t o f l o w - t h r o u g h 

5 t h o s e s a v i n g s t o customers ? 

6 A Again, I'm not a w i t n e s s i n t h e merger 

7 p r o c e e d i n g . I can e x p l a i n my u n d e r s t a n d i n g o f how 

8 t h a t would occur, i f t h a t would be h e l p f u l . 

9 Q W e l l , l e t me ask you t h i s . I n t h i s case, 

10 t h e o n l y s a v i n g s t h a t t h e company has i n d i c a t e d and 

11 t h e s a v i n g s you've i n d i c a t e d i n your r e b u t t a l 

12 t e s t i m o n y , i n p a r t i c u l a r , are t h e s a v i n g s r e l a t e d t o 

13 g e n e r a t i o n a s s e t s ; i s t h a t c o r r e c t ? 

14 A That i s c o r r e c t . 

15 MR. MOOT: At t h i s p o i n t I have t o i n t e r v e n e 

16 f o r t h e b e n e f i t o f t h e r e c o r d , Your Honor. J u s t l e t 

17 me speak a couple o f sentences. 

18 We've had a number of q u e s t i o n s on t h i s e x a c t 

19 same t o p i c w i t h Mr. M a r s h a l l , s e v e r a l m i n u t e s , and 

20 we've g o t them a g a i n . I t appears t o me t h a t t h e 

21 answers are p r o v i d e d on Page 6 of Mr. M a r s h a l l ' s 

22 d i r e c t t e s t i m o n y and t h a t perhaps t h e OCA i s j u s t not 

23 f a m i l i a r w i t h t h a t page i n h i s t e s t i m o n y . 

24 I t j u s t seems t o me i t would b e n e f i t t h e 

25 r e c o r d t o n o t e t h a t t h e r e are i d e n t i f i e d on t h a t page 
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1 $9 m i l l i o n i n t r a n s m i s s i o n c o s t s , and Mr. M a r s h a l l 

2 says we w i l l f l o w - t h r o u g h these c o s t s t o r a t e p a y e r s . 

3 He's s i t t i n g t h e r e and - -

4 MR. BERGER: I'm a s k i n g Mr. C l a y t o n , p u r s u a n t 

5 t o Mr. M a r s h a l l ' s s u g g e s t i o n , how t h e y ' r e b e i n g 

6 f l o w e d t h r o u g h t o r a t e p a y e r s . 

7 MR. MOOT: You asked whether, n o t how. 

8 MR. BERGER: No. I t h i n k t h e second q u e s t i o n 

9 I asked was how. 

10 JUDGE CORBETT: Okay. L e t ' s d i r e c t any 

11 o b j e c t i o n s t o me and not between c o u n s e l . 

12 BY MR. BERGER: 

13 Q The quest i o n i s how those s a v i n g s w i l l be 

14 f l o w e d t h r o u g h t o r a t e p a y e r s . I t h i n k you were 

15 a n s w e r i n g t h a t t h a t was addressed by a w i t n e s s i n t h e 

16 merger p r o c e e d i n g . Do you know how t h e y ' r e proposed 

17 t o be f l o w e d through? I t h i n k you i n d i c a t e d t h a t you 

18 do know. 

19 A The p r o p o s a l , as I u n d e r s t a n d i t -- Agai n , 

20 i t ' s n o t a s u b j e c t o f t h i s p r o c e e d i n g , and i t i s not 

21 i d e n t i f i e d i n my t e s t i m o n y o r e x h i b i t s . But t h e way 

22 t h a t t r a n s m i s s i o n and d i s t r i b u t i o n s a v i n g s would be 

23 f l o w e d t h r o u g h t o r a t e p a y e r s i s t h r o u g h a r a t e 

24 r e d u c t i o n t h a t would be proposed t o b e g i n i n 2001. 

25 Q W e l l , s u b j e c t t o check, would you accept 
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1 t h a t i t ' s o n l y d i s t r i b u t i o n s a v i n g s t h a t are proposed 

2 t o be f l o w e d t h r o u g h b e g i n n i n g 2001 i n t h e merger 

3 docket? 

4 A I t i s my u n d e r s t a n d i n g t h a t a l l o f t h e 

5 merger s a v i n g s would be passed t h r o u g h as a r a t e 

6 r e d u c t i o n o f Duquesne L i g h t . 

7 Q Are you aware t h a t t h e company would have 

8 t o change i t s FERC t r a n s m i s s i o n t a r i f f i n o r d e r t o 

9 f l o w t h r o u g h t r a n s m i s s i o n c o s t s a v i n g s ? 

10 A Again, I t h i n k we're g e t t i n g i n t o an area 

11 t h a t ' s n ot a s u b j e c t o f my t e s t i m o n y . 

12 Q A r e n ' t you q u a n t i f y i n g s t r a n d e d c o s t s , 

13 Mr. Cla y t o n ? 

14 A Yes, I am. 

15 Q I s n ' t i t necessary t o d e t e r m i n e what t h e 

16 c o s t o f s e r v i c e w i l l be, i n c l u d i n g t r a n s m i s s i o n and 

17 d i s t r i b u t i o n , i n o r d e r t o q u a n t i f y s t r a n d e d c o s t s ? 

18 MR. MOOT: O b j e c t i o n , Your Honor. 

19 A No. 

2 0 MR. MOOT: I w i t h d r a w t he o b j e c t i o n . 

21 A The answer i s no. 

22 BY MR. BERGER: 

23 Q So, i n o r d e r t o q u a n t i f y s t r a n d e d c o s t s , 

24 i t ' s n o t necessary t o det e r m i n e a CTC? You don't 

2 5 t h i n k i t ' s necessary t o de t e r m i n e t h e t r a n s m i s s i o n 
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1 and d i s t r i b u t i o n r a t e l e v e l s , revenue? 

2 MR. MOOT: May I ask f o r a c l a r i f i c a t i o n , 

3 whether t h e q u e s t i o n e r i s i n q u i r i n g i n t o a t o t a l 

4 l e v e l o f s t r a n d e d c o s t s o r a CTC i n a g i v e n y e a r . 

5 MR. BERGER: I'm a s k i n g him t o - - Let me 

6 re p h r a s e my q u e s t i o n . 

7 BY MR. BERGER: 

8 Q I n o r d e r t o d e t e r m i n e a compet i t i v e 

9 t r a n s m i s s i o n charge, i s i t necessary t o d e t e r m i n e t h e 

10 l e v e l o f revenue r e q u i r e m e n t a s s o c i a t e d w i t h 

11 t r a n s m i s s i o n c o s t o f s e r v i c e ? 

12 A That's an e n t i r e l y d i f f e r e n t q u e s t i o n , b ut 

13 yes. That i s t r u e , yes. 

14 Q Are you aware o f any a d j u s t m e n t s t h a t have 

15 been made i n t h i s case t o remove s a v i n g s a s s o c i a t e d 

16 w i t h t r a n s m i s s i o n c o s t o f s e r v i c e a s s o c i a t e d w i t h t h e 

17 merger i n o r d e r t o q u a n t i f y t h e compet i t i v e 

18 t r a n s m i s s i o n charge? 

19 A I n t h i s p r o c e e d i n g , t h e r e ' s been no 

2 0 adj ustment f o r merger s a v i n g s . 

21 Q And am I c o r r e c t t h e company has r e f l e c t e d 

22 a p p r o x i m a t e l y $160 m i l l i o n o f g e n e r a t i o n - r e l a t e d 

23 merger s a v i n g s and t h a t you've shown those s a v i n g s i n 

24 y o u r r e b u t t a l t e s t i m o n y ? 

2 5 A I t h i n k I 've a c t u a l l y shown $200 m i l l i o n 
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1 p r e s e n t v a l u e g e n e r a t i o n s a v i n g s i n my t e s t i m o n y . 

2 The d i f f e r e n c e b e t w e e n t h e 200 m i l l i o n and t h e 

3 160 t h a t y o u ' r e r e f e r r i n g t o I b e l i e v e i s t h e minimum 

4 a m o r t i z a t i o n commitment t h a t t h e company i s w i l 1 i n g 

5 t o i n c r e a s e i t s commitment by t h r o u g h 2005. 

6 (The t r a n s c r i p t c o n t i n u e s on Page 220.) 
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14 

15 
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1 Q Now, i n your d i r e c t testimony, you estimated 

2 Duquesne's stranded costs a t December 31, 2005. I s t h a t 

3 correct? 

4 A Yes. 

5 Q And your study developed a range of possi b l e 

6 r e s u l t s ; correct? 

7 A That's c o r r e c t . 

8 Q And the range i s based on two d i f f e r e n t market 

9 p r i c e scenarios. I s t h a t r i g h t ? 

10 A That's c o r r e c t . 

11 Q Are there any other f a c t o r s c o n t r i b u t i n g t o the 

12 range, t h a t i s the high versus the low or the f l a t p r i c e 

13 scenario the only f a c t o r accounting f o r the di f f e r e n c e ? 

14 A The market p r i c e was the on l y f a c t o r t h a t was 

15 d i f f e r e n t between the high and the low market p r i c e 

16 scenario. 

17 Q You submitted an update i n mid October t h a t you 

18 e a r l i e r referenced. I n t h a t update, d i d you use the same 

19 methodology as i n your o r i g i n a l l y f i l e d study? 

2 0 A Yes. 

21 Q Do your December 31, 2005 stranded costs r e s u l t 

22 r e f l e c t minimum commitment t o accelerated d e p r e c i a t i o n and 

23 a m o r t i z a t i o n during the t r a n s i t i o n period? 

24 A Yes. 

25 Q And do these stranded costs a t December 31, 2005 
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1 r e f l e c t any ROE s p i l l o v e r e f f e c t during the t r a n s i t i o n 

2 period? 

3 A No. They do not. 

4 Q Do they r e f l e c t -- I t h i n k we determined t h a t 

5 they d i d not r e f l e c t any merger savings. I s t h a t correct? 

6 A That's c o r r e c t . 

7 Q I n your proposal, the f i r s t complete accelerated 

8 d e p r e c i a t i o n d u r i n g the t r a n s i t i o n should be increased by 

9 $160 m i l l i o n ? 

10 A Yes. 

11 Q Does your testimony show how t h a t a d d i t i o n a l 

12 d e p r e c i a t i o n would change the stranded cost range? 

13 A I t does not show t h a t . 

14 Q Okay. Thank you. 

15 A What I do show i s how the stranded costs a t 

16 12/31/98 would be changed i n my r e b u t t a l testimony. 

17 Q Now, the company also p r o j e c t e d t h a t there would 

18 be generation merger r e l a t e d savings a f t e r 2005. I s t h a t 

19 correct? 

20 A Yes. 

21 Q But you d i d n ' t f a c t o r those savings i n t o your 

22 estimate, d i d you? 

23 A No, I d i d not. 

24 Q Does your stranded cost study i n your testimony 

25 assume u n i t s w i l l be c o n t i n u i n g t o operate over t h e i r 
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1 remaining l i v e s ? 

2 A Yes. 

3 Q I s i t also t r u e t h a t your study does not t e s t 

4 whether continued operation of a l l Duquesne generating 

5 u n i t s through t h e i r scheduled remaining l i v e s i s most 

6 economic? 

7 A I n my r e b u t t a l testimony, we have done an updated 

8 study t h a t would show costs independent of operations, so 

9 i n t h a t context I do have those costs included i n 

10 Q But you haven't done a study t o determine whether 

11 i t would be economic t o continue t o operate those p l a n t s 

12 f o r the t h e i r remaining l i v e s ? 

13 A No, I have not done t h a t study. 

14 Q Okay. And t h i s , I t h i n k i t ' s been i n d i c a t e d t h a t 

15 there would be a study probably conducted sometime i n 

16 1998. You were asked a number of questions about t h a t 

17 study. Let's go to another subject. Now, can you e x p l a i n 

18 t o me b r i e f l y how you c a l c u l a t e d the amount of the minimum 

19 commitment t o d e p r e c i a t i o n and amortization? 

20 A Yes. I can t e l l you e x a c t l y how I d i d t h a t . 

21 Q Would you please do so? 

22 A Sure. I f you r e f e r t o e x h i b i t DJC-3 i n t h i s case 

23 rev i s e d would probably be the one t o use since we updated 

24 our c o r r e c t i o n s or updated our c a l c u l a t i o n s . I f you take 

25 the d e p r e c i a t i o n , decommissioning an a m o r t i z a t i o n l i n e s on 
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1 t h i s would be page 3 of 67. 

2 Q Uh-huh? 

3 A And you add those together, t h a t would be our 

4 minimum d e p r e c i a t i o n commitment f o r each year. 

5 MR. HUGHES: DJC 21? 

6 THE WITNESS: Yes. I t ' s a c t u a l l y l a b e l e d page 12 of 

7 141 also at the top. 

8 BY MR. BERGER: 

9 Q Page 12, d i d you say? 

10 A Page 12 of 141. 

11 Q Okay. That's i n d i c a t e d at the top the page 

12 r a t h e r than a t the side there? 

13 A Yes. 

14 Q Okay. And I take i t you were saying the 

15 depreciation? 

16 A Decommissioning and am o r t i z a t i o n . 

17 Q Uh-huh? 

18 A And add those three together you would get our 

19 minimum commitment. 

2 0 Q And these are c a l i b r a t e d t o r e t u r n on e q u i t y of 

21 11 and a h a l f percent. I s t h a t correct? 

22 A Yes. You would also adjust f o r the deferred 

23 revenue account i n years '99, 2000 and 2001 from page 11 of 

24 141. 

25 Q Okay. Now, i f the Commission decided t h a t your 
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1 f a i r r e t u r n on e q u i t y i s not 11 and a h a l f percent but i s 

2 10 percent, j u s t f o r example, how would t h a t impact the 

3 minimum accelerated d e p r e c i a t i o n and a m o r t i z a t i o n 

4 commitment you have made? 

5 A I t h i n k a t t h i s p o i n t we should look a t the 

6 company's e n t i r e package. I f the company's package or 

7 proposals are b a s i c a l l y not adopted, then we wouldn't make 

8 a minimum d e p r e c i a t i o n or a m o r t i z a t i o n commitment. 

9 So depending on you know, what adjustment was made, 

10 then the company would have t o decide whether or not i t was 

11 w i l l i n g t o make t h a t commitment. And again, ROE would be 

12 an important element of t h a t e n t i r e proposal the company i s 

13 making. 

14 Q So i t doesn't go without saying t h a t you would 

15 a u t o m a t i c a l l y adjust the minimum commitment? 

16 A I d i d n ' t t h i n k t h a t t h a t would a u t o m a t i c a l l y 

17 a d j u s t i t . Assuming t h a t we got a very low ROE, i t would 

18 not make sense f o r us t o adjust the d e p r e c i a t i o n 

19 commitment. I t would a u t o m a t i c a l l y take care of i t s e l f , I 

20 guess, i n t h a t case. 

21 Q But as I understand i t , your theory of the case 

22 i s t h a t you have t o use any d e p r e c i a t i o n or a m o r t i z a t i o n t o 

2 3 b r i n g down your stranded costs t o an amount t h a t meets the 

24 allowed earnings l e v e l . Otherwise, there would be 

25 considered t o be excess earnings and t h a t would v i o l a t e the 
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1 p r o v i s i o n s of Section 2804, four Roman f i v e or something 

2 l i k e t h a t t h a t you reference i n your d i r e c t testimony. I s 

3 t h a t your viewpoint? 

4 A Yes, i t i s . But again, I t h i n k the company's 

5 whole proposals have t o be taken i n t o t a l i t y . 

6 Q Would you agree w i t h me t h a t i f i t was determined 

7 t h a t the company might have excess earnings, based upon the 

8 Commission's r e t u r n allowance, t h a t the company would not 

9 meet the requirements of t h a t section? 

10 A The company i s r e q u i r e d t o m i t i g a t e . 

11 Q I s t h a t a yes? 

12 A Yes. 

13 Q Thank you. Now, i n f a c t , your accelerated 

14 d e p r e c i a t i o n amounts are a f f e c t e d by the power p l a n t 

15 o p e r a t i n g expenses i s b u i l t i n t o your f i n a n c i a l f o r e c a s t s . 

16 I s t h a t correct? 

17 A Yes. 

18 Q Would you agree w i t h me t h a t your stranded cost 

19 market ana l y s i s shows t h a t Duquesne w i l l have negative net 

2 0 margins during the t r a n s i t i o n period? 

21 A I don't t h i n k i t shows t h a t f o r a l l p l a n t s . 

22 Q No, but on a t o t a l basis, would you agree w i t h me 

23 t h a t t h a t ' s the case? Do you want t o r e f e r t o E x h i b i t DJC 

24 10 

25 A Yes. 

HOLBERT ASSOCIATES 
(717) 540-9669 



226 

1 Q -- i f you would? 

2 A yes, I would. 

3 Q I f you look when you got there, you have 

4 i n d i c a t e d net book value of one b i l l i o n 236 m i l l i o n 96 

5 960 thousand d o l l a r s ? 

6 A Yes. 

7 Q On l i n e , about the s i x t h l i n e down? 

8 A Yes. 

9 Q At December 31, 1998. 

10 A Yes. 

11 Q Okay. And your stranded generating p l a n t , as you 

12 can see, several more l i n e s down i s one b i l l i o n 541 

13 m i l l i o n ? 

14 A Yes. 

15 Q Do you see that? 

16 A Yes. 

17 Q According t o your estimate, market value stranded 

18 generating plan excess -- I am sorry. Your market values 

19 are f a r below your net book value. I s t h a t correct? 

20 A That i s c o r r e c t , but i t d i d not show a negative 

21 margin. Those a c t u a l l y show negative volume of 2 7.4 

22 m i l l i o n . 

23 Q Would you agree w i t h me, then t h a t -- would you 

24 agree w i t h me t h a t i t would be economic though f o r the 
25 company t o s e l l i t s p l a n t s f o r $1.00 assuming t h a t i t s 
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1 o b l i g a t i o n s f o r decommissioning, e t cetera, were taken over 

2 by the purchaser? 

3 A No, I would not. 

4 Q I f stranded generating p l a n t i s 1.5 b i l l i o n 

5 d o l l a r s and net book value i s 1.2 b i l l i o n ? 

6 A Yes. 

7 Q Am I co r r e c t t h a t r a t e payers are going t o have 

8 t o pay, i n your viewpoint, f o r 1.5 b i l l i o n i n costs? 

9 A Yes. 

10 Q Wouldn't i t be economic f o r them t o pay only 

11 1.236 b i l l i o n plus $1.00? 

12 A I don't know on what basis they would pay t h a t 

13 but obviously 1.236 would be cheaper f o r them than 1.541. 

14 But t h a t would not be the company's stranded costs. 

15 Q Would you agree t h a t i t would be economic f o r 

16 them t o s e l l i t a t 27.4 m i l l i o n ? 

17 MR. MOOT: I ' d ask f o r c l a r i f i c a t i o n . I s i t them 

18 the r a t e payers s e l l i n g i t or i s them the Duquesne L i g h t 

19 company. 

2 0 MR. BERGER: Yes. 

21 BY MR. BERGER: 

22 Q Would i t be economic -- I guess the yesterday 

23 here i s t o m i t i g a t e stranded costs as much as possible? 

24 A Yes. 

2 5 Q And t h a t would mean t h a t the company would have 
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1 an o b l i g a t i o n t o reduce i t s stranded costs by s e l l i n g i t s 

2 assets, i f t h a t was the best m i t i g a t i o n measure. Would you 

3 agree w i t h me t h a t according t o t h i s , i f i t could s e l l i t s 

4 assets f o r 27.4 m i l l i o n d o l l a r s , 27.4 m i l l i o n plus $1.00 

5 t h a t t h a t would be the best t h i n g f o r r a t e payers? 

6 A what t h i s a n a l y s i s shows i s t h a t we t h i n k the 

7 market value would be 27.4 m i l l i o n . I f the market value 

8 comes t o 27.4 m i l l i o n plus a d o l l a r , then we were o f f by a 

9 d o l l a r i n our estimates. I f t h a t ' s a l l t h a t i t shows. 

10 Q Okay. 

11 A And i f , indeed, we c o l l e c t e d a l l costs we would 

12 refund a d o l l a r t o our r a t e payers at t h a t p o i n t . I f t h a t 

13 was the f i n a l determination, t h a t we had c o l l e c t e d $1.00 

14 more than we thought, we would give one d o l l a r back t o our 

15 r a t e payers. 

16 Q Since Mr. Clayton, since stranded costs -- s t r i k e 

17 t h a t . So you are saying t h a t i n your viewpoint, there i s a 

18 net p o s i t i v e margin f o r market value t o your p l a n t s of 27.4 

19 m i l l i o n ? I s t h a t what I understand you t o say there? 

2 0 A There i s a p o s i t i v e present value of the margin 

21 d i f f e r e n c e i n our p l a n t s as the way and under the company's 

22 methodology i n making i t s margin c a l c u l a t i o n s , yes. 

23 Q What you are saying there, from t h a t estimated 

24 market value l i n e i s t h a t your p l a n t s have a value of 27.4 

2 5 m i l l i o n and they have a cost, am I c o r r e c t , of 1.5 b i l l i o n 
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1 minus 27.4 m i l l i o n ? 

2 A They a c t u a l l y have a cost of 1.54 b i l l i o n plus 

3 27.4 m i l l i o n . 

4 Q So l e t ' s set aside unfunded nuclear 

5 decommissioning which I you place at 57 m i l l i o n , you 

6 included i n t h i s a u d i t statement costs exceed these values 

7 by 1.50 m i l l i o n ? 

8 A Yes. 

9 Q Would one i n t r i n s i c p r o v i s i o n of t h a t r u l e be i f 

10 Duquesne r e t a i n s decommissioning r e s p o n s i b i l i t y a f a i r 

11 market value of p o r t f o l i o i s negative 250 m i l l i o n d o l l a r s ? 

12 A No. 

13 Q Okay. Would you j u s t one minute. Your Honor. 

14 Going back t o your estimated market value t h a t i n d i c a t e s 

15 negative market value of $27.4 m i l l i o n . I s t h a t c orrect? 

16 A I t ' s a c t u a l l y a p o s i t i v e number. 

17 Q I t ' s a c t u a l l y a p o s i t i v e number. 

18 A I t ' s a b e n e f i t . 

19 Q i t looks l i k e a negative? 

20 A Because I am reducing stranded costs. 

21 Q Because you are reducing stranded costs? 

22 A Yes. 

23 Q Okay. So now, on t h a t e x h i b i t you show a l i n e 

24 item of PV of cost independent of operations? 

2 5 A Yes. 
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1 Q Your estimate i s the 8,023,000? Or 230,000? 

2 A Yes. 

3 Q You d i d n ' t o r i g i n a l l y include an estimate of t h a t 

4 item i n your d i r e c t testimony, do you? 

5 A No, I d i d not also because i t was not appropriate 

6 t o do so i n my d i r e c t case which estimated stranded costs 

7 at the ends of 2005. 

8 Q Now, i n your 2005 study, however, none of the 

9 p l a n t s showed negative net present value margins. I s t h a t 

10 correct? At the end of 2005? 

11 A I n , at the end of 2005, there was under d i f f e r e n t 

12 p r i c e scenarios, yes, there were some p l a n t s showed 

13 negative margins. 

14 Q But you zeroed a l l of those out; correct? 

15 A I assume t h a t the stranded cost p o r t i o n would be 

16 subject t o zero. I f a p l a n t s shows a negative, yes. 

17 Q And you have changed t h a t theory? 

18 A For d i f f e r e n t purpose. 

19 Q This i s t o t a l l y d i f f e r e n t c a l c u l a t i o n than what 

20 was done at the end of 2000 -- your present value on here 

21 t o t a l 1999, whereas, there your present value was t o 2005. 

22 I s t h a t correct? Otherwise the an a l y s i s i s b a s i c a l l y the 

23 same, i s n ' t i t ? 

24 A No. What I am doing now i s I am t r y i n g t o a r r i v e 

25 a t what our estimate, i f we were forced t o make one, of 
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1 stranded costs would be 1.1.90 b i l l i o n . What I d i d i n the 

2 p r i o r study and i n the company's o r i g i n a l l y submitted was 

3 t o estimate a range of stranded costs at the end of 2005. 

4 i t was l i k e l y t o be there, given the company's proposal, 

5 c o n t i n u i n g i t s r a t e cap and making a minimum a m o r t i z a t i o n 

6 commitment. 

7 Those are two t o t a l l y d i f f e r e n t analyses. The 

8 company's proposal i n i t s d i r e c t case was also t h a t the 

9 market should determine the value of the company's p l a n t 

10 and t h a t there would be a f i n a l v a l u a t i o n deducted i n 2003 

11 and the purpose of my o r i g i n a l d i r e c t testimony was merely 

12 t o show t h a t there i s a wide range of p o s s i b i l i t i e s , 

13 depending upon what the market p r i c e might be. 

14 So t h i s purpose i s t o t a l l y d i f f e r e n t . Now we are 

15 being asked or what we have submitted i s an estimate of our 

16 stranded costs as of 12/31/08 would be under the best f o r 

17 t h a t we have here. 

18 Q Wouldn't you agree w i t h me t h a t your o r i g i n a l 

19 testimony used t h i s range of costs t o support the company's 

20 viewpoint t h a t at December 31, 2005, there would s t i l l be 

21 stranded costs and the company would not have excess 

22 earnings as a r e s u l t ? 

23 A I ' d l i k e t o c l a r i f y t h a t . I t h i n k what the 

24 company showed was a range of stranded costs l i k e l y t o 

25 occur at 2005. We corrected that i n October. That 
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1 a c t u a l l y showed t h a t there could be a b e n e f i t i n 2005. So 

2 we are not n e c e s s a r i l y going f o r stranded costs of 2005. 

3 I t was the range t h a t we were l o o k i n g t o experience under 

4 t h a t f i e l d . 

5 Q But you were s t i l l attempting t o determine 

6 stranded costs at 2005 i n order t o make t h a t judgment about 

7 what minimum a m o r t i z a t i o n and d e p r e c i a t i o n commitment had 

8 t o be. I s n ' t t h a t correct? 

9 A No. What I was again, as I said before, I what I 

10 was showing was the l i k e l y range of stranded costs t h a t the 

11 company would have. The company's p o s i t i o n i s and always 

12 has been t h a t stranded costs determination should be made 

13 mid 2 003 under a f i n a l v a l u a t i o n which would consider 

14 market i n f o r m a t i o n . 

15 Q Do you have a schedule i n your r e b u t t a l 

16 testimony, Mr. Clayton, show i n the development of the 

17 $208.23 m i l l i o n of PV of cost independent of operation? 

18 A Yes, I do. 

19 Q And where i s that? 

20 A That schedule i s set f o r t h i n E x h i b i t DJC 13. 

21 Q And can you t e l l me what i s shown on each of 

22 these items PV of margin using avoidable and unavoidable 

23 costs. What does t h a t represent? 

24 A That represents the "to go" costs of the p l a n t as 

25 o r i g i n a l l y i d e n t i f i e d by the company t r y i n g t o make no 
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1 d i s t i n c t i o n of which costs could be avoided and which 

2 couldn't, simply a matter of t a k i n g the revenues less the 

3 cash expenses and computing margins. 

4 Q Now, under PV of unavoidable costs, the l a r g e s t 

5 item there, would you agree w i t h me, i s overhead 

6 a l l o c a t i o n ? 

7 A Yes. A c t u a l l y , yes. 

8 Q Can you e x p l a i n what t h a t i s and why i t ' s 

9 unavo i dab1e ? 

10 MR. MOOT: Your Honor, I ' d o b j e c t t o t h i s . I 

11 b e l i e v e i t ' s a f a i r statement and a c o r r e c t statement t h a t 

12 Mr. O'Brien i s the witness on t h i s t o p i c and Mr. Clayton 

13 used h i s testimony and the output as an in p u t t o the 

14 schedule. I guess w i t h t h a t q u a l i f i c a t i o n , he can ask. 

15 But --

16 JUDGE CORBETT: The witness can c l a r i f y t h a t . I f 

17 he's using another witness' f i g u r e s he can s t a t e t h a t . 

18 THE WITNESS: Yes. 

19 BY MR. BERGER: 

2 0 Q Can you answer that? 

21 A Yes I am using numbers supplied by Mr. O'Brien. 

22 Generally, they represent overheads of the company t h a t 

23 would not go away, whether or not a p l a n t would continue t o 

24 operate. 

25 Q Okay. Where on t h i s schedule i s the $208.23 
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1 m i l l i o n you have described? You referenced t h e r e . 

2 A That number i s not e x p l i c i t l y on here. I would 

3 have t o get back t o you w i t h e x a c t l y where t h a t came from. 

4 Q Would you agree w i t h me the 208.23 i s not 

5 s p e c i f i c a l l y developed on t h i s schedule? 

6 A The 2 08 i s supported by t h i s schedule. 

7 Q Okay. 

8 A And I would have t o show you the r e c o n c i l i a t i o n . 

9 Q Okay. Could you provide that? 

10 A Yes, I can. 

11 Q W i t h i n the next day, h o p e f u l l y w e ' l l have 

12 a v a i l a b l e f o r cross examination i f I have anything f u r t h e r 

13 on t h a t point? 

14 A Yes. 

15 Q Ge t t i n g back t o our e a r l i e r subject, i f the 

16 company has net book value of $1,259 b i l l i o n , and i t has a 

17 stranded generating p l a n t of 1.5 hundred b i l l i o n d o l l a r s , 

18 r a t e payers have t o pay the 1.5 b i l l i o n ; correct? 

19 A Yes. 

20 Q Now, i f the company i s able t o s e l l the p l a n t f o r 

21 one d o l l a r , then the company only has generating stranded 

22 costs, would you agree w i t h me, of $1,259 m i l l i o n p l u s 

23 $1.00? 

24 A No, I would not. 

25 Q Why i s that? 
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1 A There are costs t h a t they could not avoid. Costs 

2 independent of operations. Even i f the company sold those 

3 p l a n t s , unless i t were able t o get reimbursed f o r a l l those 

4 costs or r e l i e v e i t s e l f from those o b l i g a t i o n s , those costs 

5 w i l l not go away. 

6 Q And t h a t ' s the $208 m i l l i o n ? 

7 A Yes -

8 Q Now, I c a l c u l a t e on t h a t schedule, overhead 

9 a l l o c a t i o n on DJC f o r the p l a n t of $159 m i l l i o n . Would you 

10 accept t h a t subject t o check? 

11 A Yes. 

12 Q Now, l e t ' s assume f o r the moment t h a t Duquesne 

13 d i e seed t o shut down a l l f o u r p l a n t s . I s i t your p o s i t i o n 

14 and t h a t of the company t h a t the overhead a l l o c a t i o n would 

15 simply remain w i t h the p l a n t and would not be r e a l l o c a t e d 

16 t o other f u n c t i o n s such as d i s t r i b u t i o n or transmission or 

17 should I d i r e c t t h a t t o Mr. O'Brien? 

18 A The question would be b e t t e r d i r e c t e d t o Mr. 

19 O'Brien. The company's p o s i t i o n as a l e a s t cost would be 

2 0 unavoidable. They would not go away. 

21 Q I s i t your p o i n t t h a t would be unavoidable o n l y 

22 when whether the company sold t h i s p l a n t . A l l of these 

23 costs would be unavoidable regardless of whether the 

24 company so l d the plant? 

25 A What would happen i s i f the company could include 
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1 r e l i e v i n g i t s e l f of these o b l i g a t i o n s w i t h i n the same 

2 p l a n t , then i t would be r e f l e c t e d i n value of the p l a n t , 

3 the company would receive, but by and large these costs are 

4 unavoidable, e i t h e r they would have t o be included i n the 

5 value when they s o l d the p l a n t or i t would simply be an 

6 o b l i g a t i o n t h a t the company d i d not r e l i e v e i t s --

7 Q These are labor costs, f o r example, computer 

8 system costs? Legal expenses, th i n g s of t h a t sort? That 

9 you are saying couldn't be -- would have t o be rea l l o c a t e d ? 

10 A Would have t o be r e a l l o c a t e d . 

11 Q Would have t o be r e a l l o c a t e d i n your view t o 

12 other f i g u r e s so i f the company sold a l l of the generation 

13 p l a n t and adjusted and l e f t , you are saying the company 

14 would, t o the extent t h a t i t was e l i g i b l e t o reduce those 

15 costs t h a t f l o w i n t o T&D rates? I s t h a t what you are 

16 saying? 

17 A What I am saying the company overhead would not 

18 be reduced p r o p o r t i o n a l l y by the sale of generating --

19 Q That's what I am g e t t i n g a t . Not 

2 0 p r o p o r t i o n a l l y . But would you agree w i t h me i t would be 

21 reasonable t o expect some reduc t i o n i n the company's 

22 overhead i f i t were t o s e l l o f f a l l of these plants? 

23 A And then those costs would be considered 

24 avoidable and are not included. These are only the 

25 unavoidable costs as I understand i t and I t h i n k i f you 
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1 wanted the d e t a i l s , Mr. O'Brien could t e l l you how much A&G 

2 r e d u c t i o n there was but I be l i e v e t h a t he would i n d i c a t e 

3 what I have, t h a t the costs t h a t you are r e f e r r i n g t o would 

4 be i n the avoidable category. Not the unavoidable 

5 category. 

6 Q I f the company could s e l l i t s p l a n t f o r more than 

7 $27.4 m i l l i o n ? 

8 A Yes. 

9 Q Would you agree w i t h me t h a t t h a t would reduce 

10 stranded costs t o customers? 

11 A Any amount the company could s e l l i t s p l a n t f o r 

12 i s p o s i t i v e , would reduce stranded costs. 

13 Q Well, would i t reduce the amount from what the 

14 company has claimed i n t h i s case? 

15 A Yes. You s e l l the p l a n t f o r more than 2 7.4 

16 m i l l i o n , assuming the company d i d not give up any f u r t h e r 

17 o b l i g a t i o n s w i t h respect t o decommissioning or i t s 

18 unavoidable costs, yes. That would lower the number from 

19 1.916 t o whatever the d i f f e r e n t i a l between 27.4 was and 

2 0 your estimated sales p r i c e . 

21 But again, t h a t would include a l l of the company's 

22 generation i n c l u d i n g a l l nuclear p l a n t , f o s s i l f u e l p l a n t 

23 and c o l d reserve u n i t s . 

24 Q Now, Mr. Clayton, l e t ' s assume f o r a minute t h a t 

25 Duquesne could achieve s u b s t a n t i a l net savings from p l a n t 
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1 shutdown as compared t o continued operation which your 

2 study assumes. I s t h a t correct? Let's assume f o r a 

3 minute. Okay? A l l else being equal, does t h i s imply t h a t 

4 your s e l l e r aided commitment t o d e p r e c i a t i o n would be 

5 understated? 

6 A Again, l e t me see i f I understand. I need t o 

7 understand your question. I f I could say i t you are 

8 suggesting t h a t i f the company's i f a shutdown a n a l y s i s 

9 those t h a t i t was b e n e f i c i a l t o the company would the 

10 company then be able t o commit t o more d e p r e c i a t i o n and 

11 a m o r t i z a t i o n under i t s theory? 

12 Q Uh-huh. 

13 A Yes. But the d i f f e r e n c e , but the f a c t would be 

14 we have not shown any of t h a t here. We don't show t h a t any 

15 shutdown an a l y s i s i s b e n e f i c i a l . I n f a c t , t h a t ' s where our 

16 98 study would show and determine once and f o r a l l whether 

17 or not i t was, you know, b e n e f i c i a l t o shut down a u n i t . 

18 Only close c a l l r i g h t now t h a t we have i n d i c a t e d i s El 

19 Rama. 

20 Q Okay. Let me change the h y p o t h e t i c a l . Assume 

21 there were net salvage a v a i l a b l e t o Duquesne duri n g the 

22 t r a n s i t i o n p e r i o d from the p l a n t standpoint so but assume 

2 3 t h a t Duquesne chooses t o continue operation and i n c u r s 

24 unnecessary operating losses? 

25 A We would not. 
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Q Assuming your f i n a n c i a l forecast i s e x a c t l y 

c o r r e c t and you earned 11 percent r e t u r n , does t h a t mean 

there w i l l be no ROE s p i l l o v e r ? 

A I t ' s not a v a l i d h y p o t h e t i c a l . 

Q Well, you have up t o t h i s p o i n t , assumed whether 

the p l a n t shutdown i s appropriate or not. I s t h a t correct? 

A You have made the assumption t h a t I am going t o 

operate a p l a n t i n e f f i c i e n t l y . 

Q That's correct? 

A That's not p l a i n . 

Q That's p a r t of the hypothetical? 

A I t won't work. That's not a h y p o t h e t i c a l t h a t I 

could respond t o because i t ' s not r e a l i s t i c . I t ' s j u s t 

something you can't do, and other p a r t i e s would have the 

a b i l i t y t o , as I mentioned i n my previous answer, they 

would have a chance t o look a t those numbers and we would 

not get t o include t h a t i n our c a l c u l a t i o n of the h o u r l y 

s p i l l o v e r i f i t was shown t h a t we were operating 

imprudently. 

MR. BERGER: Thank you, Mr. Clayton. That's a l l I 

have. 

JUDGE CORBETT: A l l r i g h t . Before c a l l i n g the next 

p a r t y , l e t ' s take a ten minute recess t i l l f i v e a f t e r f o u r . 

(Whereupon, a b r i e f recess was taken.) 

JUDGE CORBETT: Okay. We are back on the record and 
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1 the OSBA has i n d i c a t e d they have no questions f o r Mr. 

2 Clayton and the c i t y has l i k e w i s e i n d i c a t e d they have no 

3 questions of Mr. Clayton. That brings us t o D I I , Mr. 

4 Dougherty. 

5 MR. DOUGHERTY: Thank you. Good afternoon, Mr. 

6 Clayton. 

7 THE WITNESS: Good afternoon. 

8 BY MR. DOUGHERTY: 

9 Q I have j u s t a few questions f o r you t h i s 

10 afternoon. F i r s t area i s on deferred c a l l r e g u l a t o r y 

11 aspects? 

12 A Yes. 

13 Q Excuse me. I f you are having t r o u b l e hearing me, 

14 l e t me know. Could you t e l l what the components -- the 

15 requirements f o r recovery of coal costs are, please? 

16 A I am ge n e r a l l y f a m i l i a r w i t h the requirements 

17 through our two caps i n place, one r e l a t e s t o the co n t r a c t s 

18 at Mansfield and there's a d i f f e r e n t cap i n place f o r 

19 recovery of your investment i n the Warwick Mine. 

2 0 Q Am I c o r r e c t t h a t your r e j o i n d e r testimony 

21 d i s t i n g u i s h e s a market cap from the cost cap? 

22 A Yes. 

23 Q Could you indulge me and make t h a t d i s t i n c t i o n , 

24 please? 

25 A The d i f f e r e n c e would be obviously the market i s 
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the market. So i t would be very d i f f i c u l t f o r the company 

t o say t h a t i t could produce below the spot market i n coal, 

f o r example. And t h a t i s not the t e s t t h a t ' s been imposed 

by the Commission i n determining what a r e f e r r a l should 

be. I s i t i s a cap t h a t i s derived based on the 

performance of other s i m i l a r coal mine operators throughout 

Pennsylvania. 

Q Am I c o r r e c t t h a t your testimony notes t h a t the 

company's coal costs are p r o j e c t e d t o d e c l i n e i n the year 

2000? 

A That's c o r r e c t . 

Q Does the company provide any documentation t h a t 

i t s coal costs are or w i l l be below market? 

A Again, t h a t ' s not the t e s t . They would be below 

the cost cap because these higher costs c o n t r a c t s would go 

away i n the year 2000, p a r t i c u l a r l y the Mansfield coal 

c o n t r a c t s and the Warwick Mine would be f u l l y recovered i n 

the year 2 000. 

Q I s i t the your testimony t h a t market data i s not 

r e q u i r e d t o support the company's deferred coal claim? 

A I t i s a system cap data t h a t i s r e q u i r e d . 

Q And t h a t ' s a l l ? 

A That i s the type of data t h a t i s r e q u i r e d , yes. 

Again, I am g e n e r a l l y f a m i l i a r w i t h i t . I am not 

s p e c i f i c a l l y f a m i l i a r w i t h a l l the i n s and outs of the 

HOLBERT ASSOCIATES 
(717) 540-9669 



242 

1 company's caps -

2 Q Thank you. Again, i n your r e j o i n d e r , s i r , am I 

3 c o r r e c t t h a t you take issue w i t h the i n d u s t r i a l i n t e r v e n e r 

4 Witness Colon, testimony who suggests t h a t support e x i s t s 

5 f o r the p r o p o s i t i o n t h a t s e c u r i t i z a t i o n i s uneconomic? 

6 A Yes. I take issue w i t h t h a t . 

7 Q I s i t t r u e t h a t i n support of your o p p o s i t i o n t o 

8 Mr. Colon's statements you have o f f e r e d E x h i b i t 26, DJC 26 

9 f o r the record? 

10 A Yes. That's c o r r e c t . 

11 Q Am I c o r r e c t t h a t t h i s i s a response t h a t you 

12 sponsored t o HSS? 

13 A Yes. 

14 Q Do you have i t i n f r o n t of you? 

15 A Yes, I do. 

16 Q Can you read the second l i n e of your response, 

17 please? 

18 A Statement Number 2, and has not made a request t o 

19 s e c u r i t i z e any of i t s stranded costs at best. 

2 0 Q I am sorry. Second sentence, please. 

21 A I am sor r y . As such, there are no d e t a i l e d 

22 analyses r e l a t e d t o the s e c u r i t i z a t i o n of Duquesne's 

23 stranded costs. 

24 Q I s t h a t a c o r r e c t statement, Mr. Clayton? 

25 A Yes, i t i s . 
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MR. DOUGHERTY: Thank you. Thank you. Your Honor. 

JUDGE CORBETT: Okay. Wiseman? 

MR. WISEMAN: Thank you. Your Honor. Good 

afternoon, Mr. Clayton. 

THE WITNESS: Good afternoon. 

BY MR. WISEMAN: 

Q I want t o s t a r t o f f w i t h some questions about the 

ROE s p i l l o v e r mechanism? 

A Yes. 

Q Am I c o r r e c t t h a t p a r t of t h a t , as p a r t of t h a t 

mechanism, there would be a deferred revenue account? 

A That's c o r r e c t . 

Q And i f I understand your testimony, the way the 

def e r r e d revenue account would be es t a b l i s h e d would be once 

Duquesne records excess earnings, i n other words, earnings 

above 11 and a h a l f percent, those would then record those 

excess earnings would be recorded t o t h i s account. I s t h a t 

correct? 

A That i s c o r r e c t . 

Q Now, i f the f o r i f there i s such an account 

and there are excess earnings, I understand t h a t your 

proposal i s t h a t you would then take the excess earnings t o 

m i t i g a t e any stranded costs. I s t h a t r i g h t ? 

A Yes. 

Q Now, l e t ' s look at the other side of the 
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1 equation. Let's say t h a t there i s a deferred account so 

2 there have been excess earnings at some p o i n t . But f o r 

3 whatever reason Duquesne's earnings f a l l below 11 and a 

4 h a l f percent. Do I understand t h a t then, there would 

5 e s s e n t i a l l y be a d e b i t t o the account t o take, t o account 

6 f o r whatever under earnings t h a t occurred, i n ordered t o 

7 boost the earning back up the 11 and a h a l f percent. I s 

8 t h a t correct? 

9 A Yes. That's c o r r e c t . Company's proposal was on 

10 a cumulative basis t h a t over the t r a n s i t i o n p e r i o d i t could 

11 never earn more than 11 and a h a l f percent. However, i t 

12 could earn s i g n i f i c a n t l y below 11 and a h a l f percent, but 

13 i f there were amounts i n the deferred revenue c r e d i t 

14 account the company would use those up f i r s t before i t 

15 would l e t earnings f a l l below 11 and a h a l f percent. 

16 That's c o r r e c t . 

17 Q Now. At page 45 of your r e b u t t a l testimony, you 

18 s a i d t h a t adoption of various proposals by i n t e r v e n e r s i n 

19 t h i s case would cause Duquesne t o take a w r i t e o f f ? Do you 

20 do you r e c a l l t h a t testimony? 

21 A Give me the page again. 

22 Q Page 45 of your r e b u t t a l testimony. 

2 3 A Yes. 

24 Q Okay. And t h a t i s your testimony, i s t h a t 

25 correct? 
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1 A Yes, i t i s . 

2 Q Now, assume t h a t the Commission r e j e c t s a 

3 p a r t i c u l a r claim. Let's j u s t say h y p o t h e t i c a l l y i t r e j e c t s 

4 Duquesne's claim f o r deferred coal costs and as a r e s u l t , 

5 i t s a i d Duquesne's claim t h a t of 13 and a h a l f m i l l i o n 

6 d o l l a r s f o r deferred coal costs does not q u a l i f y as a 

7 r e g u l a t o r y asset. 

8 Would t h a t cause Duquesne t o take a 13 and a h a l f 

9 m i l l i o n d o l l a r w r i t e o f f ? 

10 A Yes, i t would. Net of any deferred taxes 

11 associated w i t h t h a t f a c t . I assume t h a t ' s the net 

12 amount. 

13 Q F a i r enough. 

14 A Yes. 

15 Q Okay. Now, assume t h a t there i s a balance i n the 

16 account i n the deferred revenue account. Of a l o o t a t 

17 l e a s t 13 and a h a l f m i l l i o n d o l l a r s and t h a t your earnings, 

18 Duquesne's earnings f a l l below 11 and a h a l f percent by at 

19 l e a s t 13 and a h a l f m i l l i o n d o l l a r s . Would you then take 

20 13 and a h a l f m i l l i o n d o l l a r s out of the d i f f e r e d revenue 

21 account t o boost up earnings t o the 11 and a h a l f percent 

22 l e v e l ? 

2 3 A Again. I t h i n k we are l o o k i n g a t , you know, 

24 g e t t i n g i n t o a s i t u a t i o n where you must look at the 
25 company's e n t i r e proposal. Again, i f the Commission 
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1 d i s a l l o w s a s i g n i f i c a n t p o r t i o n of i t s stranded costs or 

2 i t s r e g u l a t o r y assets, there's no need f o r the company t o 

3 put i n place a s p i l l o v e r or a minimum a m o r t i z a t i o n 

4 commitment or any of the other elements of our proposal. 

5 So again, you are t y i n g t o p i c k away at one l i t t l e piece of 

6 our proposal and say huh t o t h a t f a c t . I don't t h i n k i t ' s 

7 f a i r t o say. I t h i n k we are t h a t i t seems our p r i c e study 

8 was adopted i n i t s t o t a l i t y and then I could t e l l you how 

9 i t would work but i f we lose any p a r t i c u l a r r e g u l a t o r y 

10 asset i t would be very d i f f i c u l t t o suggest what the impact 

11 on the company would be. 

12 Q Well, i f Duquesne was successful, would Duquesne 

13 go ahead and implement the ROE s p i l l o v e r and i t s other 

14 proposal i n t h i s case? 

15 A I t h i n k we would have t o evaluate our p o s i t i o n at 

16 t h a t time when we are i n t h a t s i t u a t i o n . What I would say 

17 i s t h i s . That once the determination of stranded costs i s 

18 made, i t i s not the company's i n t e n t t o look r e t r o a c t i v e l y 

19 at i t s earnings. 

20 I f t h i s i s a going forward proposal, so t h a t i n '99 

21 and 2000 and 2001 i t ' s going t o look t o what i t s earning 

22 l e v e l i s and t h a t the ROE s p i l l o v e r would be c a l c u l a t e d , 

23 you know, at t h a t time. So i t ' s not l i k e we would reach 

24 back i n t o '97 or '98 or the conclusion of t h i s proceeding, 

25 and s t a r t out i n the haul so t o speak and say i f we ever 
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1 get p o s i t i v e we are going t o go t r y t o c o l l e c t those 

2 d o l l a r s . 

3 That's not the i n t e n t of the company's proposal. 

4 However, under the company's proposal, the s i t u a t i o n you 

5 described would not occur. So because we would have 

6 recovered deferred coal costs. 

7 Q Well, j u s t i n general, then, on an annual basis 

8 i f I heard you e a r l i e r , I t h i n k you said you would propose 

9 a one-year true-up? I s t h a t r i g h t ? 

10 A Yes. 

11 Q So on an annual basis, then, any time Duquesne's 

12 earnings f a l l below 11 and a h a l f percent? 

13 A Yes. Assuming t h a t there are earnings t h a t have 

14 been recorded t o the deferred revenue account, yes. 

15 Q You would then take these -- d e b i t the account t o 

16 boost the balance t o one and a h a l f percent? 

17 A Yes. That's c o r r e c t . 

18 Q Now, a t page 36 of your r e b u t t a l testimony, and I 

19 would r e f e r you s p e c i f i c a l l y t o l i n e s 20 t o 21. You s t a t e 

2 0 t h a t there's c u r r e n t l y a great deal of u n c e r t a i n t y as t o 

21 the f u t u r e p r i c e -- f u t u r e market p r i c e of e l e c t r i c i t y . I s 

22 t h a t a f a i r c h a r a c t e r i z a t i o n of t h a t testimony? 

2 3 A Yes. 

24 Q Can you e x p l a i n what some of those u n c e r t a i n t i e s 

25 are? 
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1 A I t h i n k today there's not a l o t of a c t i v i t y . 

2 There's not a f u t u r e s market t h a t ' s w e l l e s t a b l i s h e d . 

3 There i s not a -- you know, there have not been a l o t of 

4 p l a n t sales. There's not a l o t of long term or short term 

5 sales. There's not a w e l l developed market. I t h i n k 

6 t h a t ' s what we mean. There's j u s t not a w e l l developed 

7 market. 

8 Q Would you agree w i t h the p r o p o s i t i o n t h a t there 

9 are a l o t of v a r i a b l e s t h a t w i l l a f f e c t the f u t u r e market 

10 p r i c e of e l e c t r i c i t y ? 

11 A Yep. 

12 Q Were some of those v a r i a b l e s n a t u r a l gas prices? 

13 A I t h i n k there would-be some inference. 

14 Q I s another one oh, -- another v a r i a b l e i n f l a t i o n ? 

15 A Yes. 

16 Q How about the heat r a t e s on new generation? I s 

17 t h a t another va r i a b l e ? 

18 MR. MOOT: Your Honor, at t h i s p o i n t , I ' d interpose 

19 an o b j e c t i o n . Going a l i t t l e way i n t h i s area and t h a t ' s 

20 f a i r , but Mr. Clayton i s not the company's witness on 

21 e s t i m a t i n g market p r i c e s or c r i t i q u i n g other witness' 

22 magnetic p r i c e s i n t h e i r long term case. 

23 MR. WISEMAN: Your Honor, a c t u a l l y t h a t was going t o 

24 be my l a s t question on t h a t p a r t i c u l a r item. 

25 MR. MOOT: Fine. Objection i s withdrawn. 
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1 JUDGE CORBETT: A l l r i g h t . 

2 BY MR. WISEMAN: 

3 Q W i l l the heat rates through generation meet the 

4 f u t u r e market p r i c e of e l e c t r i c i t y ? 

5 A I t could. 

6 Q Do you agree w i t h t h i s I bel i e v e t h i s i s 

7 Duquesne's p o s i t i o n , t h a t forecasts of market p r i c e s cannot 

8 be used t o e s t a b l i s h f u t u r e p r i c e s t h a t are con s i s t e n t w i t h 

9 the known and -- known and measurable standards? I s t h a t 

10 correct? 

11 A We bel i e v e t h a t market i n f o r m a t i o n i s p r e f e r a b l e 

12 t o a d m i n i s t r a t i v e l y determined market p r i c e s . 

13 Q Well, t h a t was, I understand t h a t t h a t ' s your 

14 p o s i t i o n . My question was, do you agree t h a t f o r e c a s t s of 

15 f u t u r e market p r i c e s are not consistent .with the known and 

16 measurable standards? And I ' d ask you t o give a yes or no 

17 question and -- answer and then you can e x p l a i n . 

18 A I don't know whether t o answer yes or no. I 

19 would say yes, t h a t i t i s the company's p o s i t i o n t h a t 

20 forec a s t s of f u t u r e market p r i c e s do not meet eat known an 

21 measurable standard. 

22 Q Now, I ' d l i k e t o r e f e r t o pages 45 of your 

23 r e b u t t a l testimony, again, where you t a l k about p o t e n t i a l 

24 b r i e f s t h a t Duquesne would take? 

25 A Yes. 
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-1 Q I want t o see i f we can do t h i s w ithout an 

2 e x h i b i t . Do you r e c a l l t h a t HSS asked schedule you an 

3 i n t e r r o g a t o r y t h a t asked how much of a w r i t e o f f Duquesne 

4 would take w i t h respect t o generation assets i f HSS' 

5 proposal were adopted by the Commission? Do you r e c a l l 

6 t h a t i n t e r r o g a t o r y ? 

7 A Yes, vaguely. 

8 Q Do you r e c a l l t h a t your answer was t h a t Duquesne 

9 would take a 1.542 b i l l i o n d o l l a r w r i t e o f f associated w i t h 

10 generation assets. I f HSS' proposal were adopted? 

11 A That sounds r i g h t and t h a t would be c o n s i s t e n t 

12 w i t h E x h i b i t 10. 

13 Q And am I c o r r e c t t h a t the 1.542 b i l l i o n would be 

14 the net present value of the d i f f e r e n c e between Duquesne's 

15 revenue requirement and the f o r e c a s t , the revenues t h a t 

16 Duquesne would a n t i c i p a t e r e c e i v i n g based upon Mr. 

17 Schnitzer's p r i c e forecasts? 

18 A The 1.542 b i l l i o n d o l l a r number was set f o r t h on 

19 E x h i b i t DJC-10. 

2 0 Q I am asking you what the basis f o r t h a t 

21 c a l c u l a t i o n was? 

22 A The basis of the c a l c u l a t i o n i s a se r i e s of 

23 events. I t ' s a value of the company's p l a n t . I t ' s the 

24 present value of our estimate of decommissioning. I t ' s the 

25 present value of costs of independent operations. I t is an 
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1 estimate of a marked value of those p l a n t s and i t i s the 

2 assets value of the r e g u l a t o r y Assets on the company's 

3 books -

4 Q Does t h a t --

5 A Some one 1.42 would not include the r e g u l a t o r y 

6 assets. 

7 Q I s some p o r t i o n of the 1.542 b i l l i o n d o l l a r 

8 c a l c u l a t i o n based upon Mr. Schnitzer's p r i c e forecasts? 

9 A Yes. 

10 Q A l l r i g h t . Now --

11 A However, I would say t h a t t h i s would not be what 

12 the company t h i s i s not the basis f o r the company's 

13 stranded cost claim. The company's p r e f e r r e d net gain i s a 

14 market study i n the middle of 2003 and t h a t ' s what we 

15 b e l i e v e t h a t t h a t i s h i g h l y p r e f e r a b l e t o the number t h a t 

16 we have here. 

17 I f the Commission, however, d i d make a one time 

18 determination t h a t the company has no standard i t drops 

19 the, no generating r e l a t i o n s h i p t o t h a t stranded cost, i t ' s 

2 0 as HSS suggests. Then at t h a t p o i n t , given the i n f o r m a t i o n 

21 i f t h e r e f o r e , we have taken a 1.542 m i l l i o n --

22 Q I want t o c l e a r t h a t up, t h a t the 1.542 b i l l i o n 

23 d o l l a r w r i t e o f f would i n p a r t be based upon Mr. Schnitzer's 

24 forec a s t s of f u t u r e p r i c e s . I s t h a t correct? 

25 A I would say t h a t i t i s very, very small p a r t s of 
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1 t h a t , but yes, t h a t i s our best estimate and Mr. 

2 Schnitzer's p r i c e i s based upon market data, s i g n i f i c a n t 

3 amount of market data which i s our RFP. 

4 Q I s your e x h i b i t DJC set f o r t h the d e r i v a t i o n or 

5 the basis of your c a l c u l a t i o n of standard costs of --

6 A The company does not make a stranded cost claim 

7 i n t h i s proceeding. The company has put f o r t h a 

8 determination of what i t s stranded costs would be i f a l l of 

9 i t s market proposals are r e j e c t e d . 

10 Q And are those -- i s the c a l c u l a t i o n of stranded 

11 costs i n E x h i b i t DJC 20? I s the c a l c u l a t i o n of stranded 

12 costs i n E x h i b i t DJC 20? 

13 A That's i n --

14 Q That's i n your r e b u t t a l testimony? 

15 A Yes. 

16 Q Could you t u r n t o E x h i b i t DJC 20 and I would 

17 r e f e r you t o page 3, 3 of 49. 

18 A Yes. I have i t . 

19 Q Do you see the -- t h i s i s a pages f o r chest 

20 become wick, i t t h a t correct? 

21 A Yes. 

22 Q And at the very top of the page, i n middle i t 

23 says $33.8 per megawatt hour i n 2006 w i t h e s c a l a t i o n s of 

24 two and a h a l f percent. Do you see that? 

25 A Yes, I do. 
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1 Q Why does t h a t number come from? 

2 A That number comes from Mr. Schnitzer. 

3 Q And then there's a l i n e under Cheswick. I t says 

4 k i l o w a t t - h o u r market p r i c e increase and then there are a 

5 s e r i e s of numbers from 1999 through the year 2014. 

6 A Yes. 

7 Q And are those Mr. Schnitzer's f o r e c a s t s of f u t u r e 

8 prices? 

9 A No, they are no. 

10 Q Where do those p r i c e s come from? 

11 A Are they come from -- the i n f o r m a t i o n f o r through 

12 $2000 those numbers come from Duquesne's RFP as recast by 

13 Mr. Schnitzer t o be appropriate f o r t h i s a n a l y s i s . The 

14 numbers beyond 2006 are h i s market f o r e c a s t s . 

15 Q Okay. And so when you determine t h a t there's a 

16 1.542 b i l l i o n d o l l a r s there's would be a cause f o r a 1.542 

17 b u i l d w r i t e o f f , i f I wants t o define the d e t a i l s t h a t 

18 support t h a t 1.542 b i l l i o n d o l l a r s . C a l c u l a t i o n , i s n ' t 

19 e x a c t l y -- DJC 20 t h a t I r e f e r to? 

20 A Again. I t h i n k we have t o put the 1.542 b i l l i o n 

21 i n context. We were asked i f the Commission made t h i s 

22 determination as of t h a t p o i n t , given the best i n f o r m a t i o n 

23 t h a t we have, what would be our w r i t e o f f . i t would be 

24 1.542 b i l l i o n and obviously DJC 2 0 i s one small piece of 

25 t h a t , $27 m i l l i o n out of t h a t 1.54 m i l l i o n . 
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1 Q Would you agree t h a t your f o r e c a s t s of revenues 

2 t h a t you are going t o receive i s based upon as set f o r t h 

3 DJC-? 

4 A Yes. 

5 Q I s there any other e x h i b i t s showing fore c a s t s of 

6 revenues t h a t you expect t o receive? 

7 A I t h i n k there's some. Right on DJC 2 0 we have 

8 another set of revenue t h a t would say our p l a n t s , 

9 statements might be 278 m i l l i o n . I don't know. I t say i t 

10 might be 159 m i l l i o n under a delayed e n t r y case provided by 

11 Mr. Schnitzer. There's a range of stranded costs here as 

12 w e l l . 

13 So again, you know, you p i c k one time. I t ' s a 

14 l i t t l e b i t of both. And give our best i n f o r m a t i o n t h a t we 

15 have the RFP t h a t we r e c e n t l y conducted and where we t h i n k 

16 t h a t w i l l hook i n on t o Mr. Schnitzer's f o r e c a s t , we end 

17 w i t h the 1.542 m i l l i o n number. 

18 Q However, i s t h a t not a p r e f e r r e d approval from a 

19 stranded cost appropriate? 

2 0 A And we don't necessarily, t h a t ' s the number I 

21 t h i n k r i g h t there t h a t should be developed by the market i n 

22 mid 2003. 

2 3 Q Can I ask t h a t the witness l i m i t t o the questions 

24 t h a t I have asked and not discuss matters t h a t are not p a r t 

25 of the question. I don't need a c l a r i f i c a t i o n , an 
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1 explanation. But of h i s answer but he c o n t i n u a l l y goes 

2 back though discussing what Duquesne's proposal i s and I am 

3 not asking him t h a t . 

4 JUDGE CORBETT: Well, a l l r i g h t . Let's see what the 

5 next question b r i n g s . I h e s i t a t e t o issue a blanket 

6 d i r e c t i o n on t h a t simply because the witness does have the 

7 r i g h t and the o p p o r t u n i t y t o e x p l a i n h i s answers. So w e ' l l 

8 see where we go w i t h t h i s . 

9 BY MR. WISEMAN: 

10 Q Would you agree, Mr. Clayton, t h a t a l l of the 

11 p r i c e f o r e c a s t s i n t h i s case, t h a t Duquesne r e l i e s upon, 

12 the various range of those forecasts are based on Mr. 

13 Schnitzer's p r i c e forecasts? 

14 A Beyond 2 0 05. 

15 Q Beyond the year 2 006? 

16 A Yes. I would --

17 Q A l l r i g h t . Now, do you r e c a l l what t h a t HSS 

18 asked you an i n t e r r o g a t o r y what the -- f i n a n c i a l r e p o r t i n g 

19 basis, what would be the basis f o r t a k i n g a w r i t e o f f ? Do 

2 0 you r e c a l l t h a t i n t e r r o g a t o r y ? 

21 A Yes, ge n e r a l l y . 

22 MR. MOOT: Your Honor, i f we are going t o proceed 

23 f u r t h e r w i t h t h i s witness, I would request t h a t he be given 

24 an o p p o r t u n i t y t o look the i n t e r r o g a t o r i e s , the answers, 

25 the questions, questions. We have answered almost 2000 of 
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1 these and I t h i n k i t would be f a i r t o have i t i n f r o n t of 

2 him. We could t r y t o help get t h a t i f i t would be h e l p f u l 

3 t o Mr. Wiseman. 

4 MR. WISEMAN: I thought t h i s would be a more 

5 expeditious way t o do i t . I would be happy t o . I ' d l i k e 

6 t o have marked as the next e x h i b i t i n order, HSS Duquesne's 

7 response t o HSS i n t e r r o g a t o r y 5-06 and I w i l l hand two t o 

8 the Court Reporter. 

9 JUDGE CORBETT: A l l r i g h t . So t h a t we can mark t h i s 

10 a p p r o p r i a t e l y . Do you know o f f hand why don't we mark t h i s 

11 as HSS Cross Examination E x h i b i t 1 
12 (HSS Cross Examination Exhibit No. 1 was produced 

and marked for identification.) 
13 

14 MR. MOOT: I wasn't saying t h a t Mr. Wiseman needed 

15 t o have i t marked i n t o evidence. I was j u s t asking t h a t he 

16 show the witness a copy. 

17 THE WITNESS: Yes. I have reviewed t h a t . 

18 BY MR. WISEMAN: 

19 Q A l l r i g h t . And am I c o r r e c t t h a t i n t h i s 

2 0 response you sai d t h a t the basis -- t h a t the r u l e t h a t you 

21 would r e l y upon would be Standard F i n a n c i a l Accounting 

22 Standard 121? 

23 A Yes. 

24 MR. WISEMAN: Your Honor, i f I can now have marked 

25 as the next e x h i b i t i n order, t h i s i s an excerpt from 
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1 F i n a n c i a l Accounting Standard 131 and i f there i s any need, 

2 I have the --

3 JUDGE CORBETT: O r i g i n a l f o r comparison. 

4 MR. WISEMAN: The o r i g i n a l . Yes. 

5 JUDGE CORBETT: Yes. We'll have t h i s marked as HSS 

6 Cross Examination 2. 

7 (HSS Cross Examination Exhibit No. 2 was produced 

8 and marked for identification.) 

9 BY MR. WISEMAN: 

10 Q Mr. Clayton, have you had an o p p o r t u n i t y t o 

11 review the document? 

12 A Yes, I scanned. 

13 Q Does t h i s appear t o you t o be the Statement of 

14 F i n a n c i a l Accounting 121 t h a t you r e l i e d upon? 

15 A Yes, i t does. 

16 Q Am I c o r r e c t t h a t i n your i n t e r r o g a t o r y response 

17 you also r e f e r r e d t o Mr. O'Brien's d i r e c t testimony a t page 

18 21? 

19 A Yes. 

2 0 Q Would I be co r r e c t i n saying t h a t i n Mr. 

21 O'Brien's testimony you were r e f e r r i n g t o a discussion 

22 t h a t he had on the improvement of cash flow? I s t h a t 

2 3 r i g h t ? 

24 A I would need t o r e f r e s h my memory on Mr. 

25 O'Brien's testimony. 
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1 Q Do you have a copy of Mr. O'Brien's testimony 

2 here? 

3 A I don't have i t w i t h me. 

4 MS. MELILLO: I only have h i s r e b u t t a l , though. 

5 MR. WISEMAN: This i s h i s d i r e c t testimony. 

6 BY MR. WISEMAN: 

7 Q I f you t u r n a c t u a l l y over t o page 22 of --

8 A I bel i e v e -- no, I am sorr y . 

9 Q I am sorry. I t ' s on page 21, l i n e s 10 through 

10 14, do you see t h a t there there's a discussion there about 

11 improvement of cash flow? 

12 A Yes. 

13 Q And i s t h a t the s p e c i f i c p o r t i o n of Mr. O'Brien's 

14 testimony t h a t you were r e f e r r i n g t o , your i n t e r r o g a t o r y 

15 answer? 

16 A A c t u a l l y , I was r e f e r r i n g t o the next few l i n e s 

17 down, 15, probably over t o the top of page 22 i n t h a t 

18 s e c t i o n of the testimony. 

19 Q Well, t h a t p o r t i o n or --

20 A As w e l l . 

21 Q As w e l l . A l l r i g h t . That's f i n e . Thank you. 

2 2 Now, could you take a look a t the document these been 

23 marked f o r i d e n t i f i c a t i o n as HSS Cross Number 2 and I would 

24 r e f e r you t o the f o u r t h page of t h a t document, about a 

25 t h i r d of the way down i t says r e c o g n i t i o n and measured 
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1 impairment. Do you see that? 

2 A I s i t under item 7? 

3 Q No. I am not r e f e r r i n g t o a s p e c i f i c paragraph. 

4 I am r e f e r r i n g t o a t i t l e , now. I t ' s on the f o u r t h pages 

5 of the document I have handed you and a c t u a i l l y t h a t page i s 

6 designated as page number 2 at the bottom? 

7 A Oh, I see. Recognition and measurement of 

8 impairment,. Yes. I see t h a t . 

9 Q Okay. And then i f you go over t o the next page, 

10 t o paragraph 9. 

11 A Yes. 

12 Q I am going t o go through t h i s , we have got about 

13 three sentences. Could you f i r s t take a look and read 

14 paragraph 9 f i r s t . 

15 A I have done t h a t . 

16 Q You have read that? Okay. Now, am I c o r r e c t 

17 t h a t i n the f i r s t sentence of t h a t paragraph 9, i t says 

18 t h a t there should be, t h a t your estimate impairment should 

19 be based upon reasonable and supportable assumptions. I s 

20 t h a t correct? 

21 A Yes, i t says t h a t . That's estimated reasonable 

22 a f f o r d a b l e assumptions. 

23 Q Then i n the next sentence i t says a l l a v a i l a b l e 

24 evidence should be considered i n developing estimates of 

25 expected f u t u r e cash flows. Do you see that? 

HOLBERT ASSOCIATES 
(717) 540-9669 



260 

1 A Yes, I do. 

2 Q And then the t h i r d sentence, i t says, the weight 

3 t o be given t o the evidence should be commensurate w i t h the 

4 extent t o which the evidence can be v e r i f i e d o b j e c t i v e l y . 

5 A Yes. 

6 Q Did you v e r i f y o b j e c t i v e l y Mr. Schnitzer's p r i c e 

7 p r o j e c t i o n s ? 

8 A Me personally? 

9 Q Duquesne? 

10 A I t h i n k so, yes. 

11 Q What o b j e c t i v e basis would v e r i f y Mr. Schnitzer's 

12 p r o j e c t i o n s ? 

13 A Well, I t h i n k we have a long standing experience 

14 i n the e l e c t r i c business. We have reviewed h i s studies 

15 t h a t show what the basis f o r h i s , what the f o r e c a s t s were 

16 on the p r i c e of a f u t u r e goals, cash flow and I b e l i e v e 

17 t h a t we could e v e n t u a l l y v e r i f y t h a t o b j e c t i v e l y t o see 

18 whether or not they are something t h a t we b e l i e v e could be 

19 something t h a t was l i k e l y the --

2 0 Q Could you go back t o "DJC 2 0? 

21 A Yes. 

22 Q I r e f e r you t o page 3. That's as good as any of 

23 the other ones. 

24 A Okay. 

2 5 Q Let's j u s t p i c k a number. Let's use the year 
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1 2010. 

2 A Okay. 

3 Q I f I read t h i s c o r r e c t l y , Mr. Schnitzer i s saying 

4 t h a t i n the year 2010 the p r i c e of e l e c t r i c i t y i s going t o 

5 the be 3.73 cents per k i l o w a t t hour i s t h a t c orrect? 

6 A Yes. 

7 Q I s i t your testimony t h a t i n the year 2010 Mr. 

8 Schnitzer s t a t e d o b j e c t i v e l y the p r i c e of e l e c t r i c i t y i s 

9 going t o be 3.17 cents per k i l o w a t t hour? Yes or no and 

10 then you can e x p l a i n . 

11 A Yes. Within the l i m i t s of our estimates f o r the 

12 next --

13 Q You heard Mr. -- you were here when Mr. Marshall 

14 was cross examined by me, t h i s morning? 

15 A Yes, I was. 

16 Q Am I c o r r e c t t h a t Mr. Marshall s a i d t h a t he would 

17 not permit the company t o s e l l power a t the p r i c e f o r e c a s t 

18 by Mr. Schnitzer? 

19 A I heard Mr. Marshall say the same t h i n g . 

20 Q So i n other words, Mr. Marshall's not w i l l i n g t o 

21 bet on t h i s p r i c e being r i g h t but you are saying 

22 o b j e c t i v e l y you can v e r i f y t h i s price? 

23 MR. MOOT: Objection, Your Honor. 

24 THE WITNESS: That's two d i f f e r e n t questions. 

25 MR. WISEMAN: I am not sure what the o b j e c t i o n i s . 
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1 MR. MOOT: The o b j e c t i o n i s the question and answer 

2 t h i s morning was w i l l you commit t o s e l l your power at 

3 these p r i c e s and h i s answer was no and there was no reason 

4 given f o r the question of why he would be committing and 

5 there was no reason given f o r the answer. On t h a t about 

6 s i l l s the your question goes broadly beyond what happened 

7 t h i s morning. 

8 JUDGE CORBETT: I a c t u a l l y t h i n k i t ' s a matter of 

9 argument, i n t e r p r e t a t i o n of what the testimony was. The 

10 o b j e c t i o n i s overruled. The question was answered so w e ' l l 

11 move on. 

12 MR. WISEMAN: Has the witness answered t h i s ? 

13 JUDGE CORBETT: I believe he has. 

14 MR. WISEMAN: I am sorry. 

15 BY MR. WISEMAN: 

16 Q Now, also, l e t ' s stay i n E x h i b i t DJC 2 0 f o r a 

17 moment. Again, l e t ' s j u s t stay on page 3. Would you agree 

18 t h a t there are a l o t s of assumptions t h a t are b u i l t i n t o 

19 the data t h a t are set f o r t h i n t h i s statement? 

20 A Absolutely. 

21 Q For instance, f u e l costs, those are a l l assumed. 

22 I s t h a t correct? 

23 A They are forecasts of our f u e l costs, yes. 

24 Q The Nox emissions, those are assumed, as w e l l . 

25 I s t h a t correct? 
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1 A They are based on assumptions about, yes, cost of 

2 meeting environmental standards, yes. 

3 Q Let's go down t o the -- you see the t i t l e t h a t 

4 says non-fuel on the expense? 

5 A Yes, I do. 

6 Q Those p r o j e c t i o n s are based upon assumptions. I s 

7 t h a t r i g h t ? 

8 A Yes. Every number on t h i s page i s a forecasted 

9 number. 

10 Q So i t ' s based upon someone's assumptions? 

11 A Yes. But t h a t would not make them any less 

12 o b j e c t i v e . They are very o b j e c t i v e . 

13 Q You would agree t h a t the conclusions could 

14 sometimes be d i f f e r e n t as t o the same assumptions; 

15 correct? 

16 A Yes. But t h a t won't make them again any more or 

17 less o b j e c t i v e . 

18 Q Let's t a l k about your assumptions on f u e l costs. 

19 What l e v e l of confidence do you have i n your assumptions 

20 t h a t are set f o r t h i n t h i s table? 

21 A I d i d not make the f u e l f o r e c a s t s , again. I f you 

22 wanted t o discuss t h a t i n d e t a i l you should ask Mr. K a r l . 

23 Q Are there any assumptions i n t h i s p a r t i c u l a r 

24 t a b l e t h a t you are responsible for? I am so r r y . Any of 

25 these p r o j e c t i o n s t h a t you are i n d i v i d u a l l y responsible 
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1 f o r ? 

2 A The d e t a i l s o f almost a l l t h e t h i n g s a p p e a r i n g on 

3 these pages a r e s u p p o r t e d by o t h e r company w i t n e s s e s . 

4 P r i m a r i l y Mr. K a r l , Mr. Duckworth and Mr. Nelson. 
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Q Whi ch s p e c i f i c l i n e s i n t h i s t a b l e are 

s u p p o r t e d by Mr. K a r l ? 

A I d o n 1 t know, r i g h t o f f h a n d . 

Q The same would be t r u e w i t h r e s p e c t t o Mr. 

Nelson and Mr. Duckworth? 

A Mr. Nelson and Mr. Duckworth are g e n e r a l l y 

r e s p o n s i b l e f o r t h e O&M and c a p i t a l f o r e c a s t s o f each 

of those s t a t i o n s . 

Mr. Duckworth would be r e s p o n s i b l e f o r 

n u c l e a r f o r e c a s t s , Mr. Nelson b e i n g r e s p o n s i b l e f o r 

t h e f o s s i l f u e l s t a t i o n s . 

Mr. K a r l i s r e s p o n s i b l e g e n e r a l l y f o r the 

PROMOD o u t p u t , which t a k e s t h e v a r i a b l e c o s t o f the 

company's power p l a n t s and d i s p a t c h e s i t a g a i n s t --

the power company's f u e l c o s t and d i s p a t c h e s t h a t 

a g a i n s t t h e l o a d t h a t ' s e x p e c t e d f o r t h e company. 

Q A l l r i g h t . Now and t h e n , you t o o k - - you 

co m p i l e d those data from t h e v a r i o u s w i t n e s s e s and 

pe r f o r m e d t h e c a l c u l a t i o n s t h a t are i n DJC-20? I s 

t h a t c o r r e c t ? 

A That's c o r r e c t . 

Q A l l r i g h t . Would I be c o r r e c t , t h e n , t h a t 

h y p o t h e t i c a l l y , i t t u r n s o u t -- l e t ' s use 2000 as an 

example -- i f i t t u r n s out t h a t t h e p r i c e f o r e c a s t i s 

to o low i n the year 2010, t h e n t h e s t r a n d e d cost.s 
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t h a t are c a l c u l a t e d i n E x h i b i t DJC-20 have been over 

s t a t e d ? I s t h a t r i g h t ? 

A I s t h a t t h e o n l y number t h a t has changed? 

Q That's i t , t h e o n l y number t h a t has 

changed. 

A Yes . 

Q Okay. And would I a l s o be c o r r e c t , t h e n , 

t h a t assuming a l l o t h e r t h i n g s are e q u a l , i n c l u d i n g 

i n t h i s i n s t a n c e t h e p r i c e f o r e c a s t , i f you have 

u n d e r s t a t e d -- I'm s o r r y - - o v e r s t a t e d , as an 

example, t he f u e l c o s t s , t h e n a g a i n , t h e s t r a n d e d 

c o s t c a l c u l a t i o n i s o v e r s t a t e d ? 

I s t h a t c o r r e c t ? 

A That i s c o r r e c t . However, t h i s i s not the 

b a s i s o f the company's s t r a n d e d c o s t c l a i m . 

A g a i n , we f e e l t h a t market d a t a and 2 0 0 0 i s 

the way t o go on t h i s one, so --

Q Going back t o t h e ROE s p i l l o v e r mechanism, 

i f t h e r e i s an a d m i n i s t r a t i v e d e t e r m i n a t i o n o f 

s t r a n d e d c o s t s , and Duquesne i s e n t i t l e d t o r e c o v e r 

whatever l e v e l o f s t r a n d e d c o s t s t h e r e are -- l e t ' s 

say i t s c l a i m s prove i n i t s e n t i r e t y , 1.9 b i l l i o n 

d o l l a r s , and you are e n t i t l e d t o r e c o v e r t h a t amount 

t h r o u g h t h e year 2005, would I be c o r r e c t t h a t t h e 

ROE s p i 1 l o v e r mechani sm would not p r o t e c t r a t e payers 
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from m i s f o r e c a s t s , m i s p r o j a c t i o n s t h a t a re made i n 

the o ut y e a r s , meaning 2006 t h r o u g h t h e end o f t h e 

f o r e c a s t p e r i o d ? 

A I don't r e a l l y u n d e r s t a n d y o u r q u e s t i o n . 

Q A l l r i g h t . I f Duquesne's -- i t s market 

based p r o p o s a l s a r e r e j e c t e d , and t h e Commission 

dec i d e s t h a t i t i s g o i n g t o make a one - t i m e 

d e t e r m i n a t i o n o f the s t r a n d e d c o s t s , and i t approves 

s t r a n d e d c o s t s based upon Duquesne's case here and 

Mr. S c h n i t z e r ' s p r i c e f o r e c a s t s , i t says, "Duquesne, 

you s a i d you have 1.9 b i l l i o n d o l l a r s f o r s t r a n d e d 

c o s t s ; you are e n t i t l e d t o a t t e m p t t o r e c o v e r those 

amounts t h r o u g h t h e year 2005" -- are you w i t h me so 

f a r ? 

A Yes . 

Q A l l r i g h t . Now we are o u t i n t h e year 

2010, and i t t u r n s o ut t h a t Mr. S c h n i t z e r ' s p r i c e 

f o r e c a s t was t o o low. 

The p r i c e o f e l e c t r i c ! t y i s h i g h e r . 

I t was s t a t e d e a r l i e r t h a t i f t h a t were the 

case, t h e n Duquesne's s t r a n d e d c o s t c a l c u l a t i o n , t h e 

DJC-20, would be o v e r s t a t e d . 

I s t h a t c o r r e c t ? 

A That i s c o r r e c t . 

Q Okay. And my q u e s t i o n i s : I n t h a t 

HOLBERT ASSOCIATES 
(717) 540-9669 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2 1 

22 

23 

24 

25 

268 

c i r c u m s t a n c e , would the ROE s p i l l o v e r mechanism 

p r o t e c t r a t e payers? 

A No. 

MR. MOOT: I - -

A I t i s not even an i s s u e h e r e . What we are 

s a y i n g i s t h a t the company's p r o p o s a l s have t o be 

t a k e n i n t h e i r e n t i r e t y , and i f t h e r e i s a one-time 

a d m i n i s t r a t i v e l y d e t e r m i n e d s t r a n d e d c o s t , t h e 

company i s n o t n e c e s s a r i l y o f f e r i n g an ROE s p i l l o v e r 

p r o p o s a l , because t h e r e i s no need f o r t h a t a t t h a t 

p o i n t , so a g a i n , i f you l o o k a t our whole package, 

e i t h e r -- you have t o l o o k a t the whole company 1s 

p r o p o s a l i n i t s e n t i r e t y . 

You can't p i c k away a p i e c e o f i t and say, 

"What would happen i f t h i s o r t h a t o r t h e o t h e r 

t h i n g , " so t h e r e would be no ROE s p i l l o v e r 

n e c e s s a r i l y i f t h e r e i s a one-time a d m i n i s t r a t i v e 

d e t e r m i n a t i o n o f s t r a n d e d c o s t s . 

I f t h e r e i s a one -1 ime a d m i n i s t r a t i v e 

d e t e r m i n a t i o n o f s t r a n d e d c o s t , and t h i n g s t u r n out 

t o be wrong, t h e r e i s no -- i t can go e i t h e r way, f o r 

r a t e payers o r s h a r e h o l d e r s . 

I t i s not something where you are -- t h a t 

i s t h e whole problem w i t h a one-1 ime d e t e r m i n a t i o n o f 

s t r a n d e d c o s t s , t h a t i t can go e i t h e r way, and t h e r e 
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can be win n e r s and l o s e r s . 

Under our p r o p o s a l , t h e o n l y p o s s i b i l i t y i s 

t h a t t h e r a t e payers pay a b s o l u t e l y no more t h a n our 

s t r a n d e d c o s t r e c o v e r y l e v e l . 

The f a c t i s , t h e company s h a r e h o l d e r s c o u l d 

be h u r t by under r e c o v e r y d u r i n g t h a t p e r i o d t h r o u g h 

the a m o r t i z a t i o n . 

Q A l l r i g h t . L et 1 s go t o a d i f f e r e n t 

subj e c t . 

Can you r e f e r t o Page 32, l i n e s e i g h t 

t h r o u g h n i n e o f your r e b u t t a l t e s t i m o n y ? 

A Okay. I have i t . 

Q Now, you say t h e r e t h a t S e c t i o n 2803 

s p e c i f i c a l l y p r o v i d e s f o r t h e i n c l u s i o n o f customer 

e d u c a t i o n expenses as t r a n s i t i o n c o s t s . 

Do you see t h a t t e s t i m o n y ? 

A Yes . 

Q I s t h a t s t i l l your t e s t i m o n y ? 

A Yes . 

Q Do you have a copy o f S e c t i o n 2803 t h e r e ? 

And i f you do n ' t , I w i l l be happy t o p r o v i d e you --

A I don 1 t have i t . 

MR. MOOT: I f you have got an e x t r a one, t h a t 

would be g r e a t . 

MR. WISEMAN: Yes. Your Honor, do you need 
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i t ? 

JUDGE CORBETT: No. 

MR. WISEMAN: We don't need t o o b v i o u s l y make 

t h i s as an e x h i b i t . 

BY MR. WISEMAN: 

Q I wonder i f you can p o i n t me t o t h e 

s p e c i f i c language i n 2803 t h a t says t h e customer 

e d u c a t i o n expenses are i n c l u d a b l e as t r a n s i t i o n 

c o s t s ? 

A I am h a v i n g t r o u b l e r e a d i n g t h i s copy o f 

t h i s . Would i t be p o s s i b l e t o g e t a c l e a r e r copy? 

Thank you. 

I would say t h a t i t i s w r i t t e n under 

S e c t i o n 2803, t h r e e , l i t t l e f i v e , o t h e r t r a n s i t i o n 

c o s t s , i n c l u d i n g c o s t o f employee severance, 

r e t r a i n i n g , e a r l y r e t i r e m e n t , o u t p l a c e m e n t r e l a t e d 

expenses, and I would j u s t p u t i n t h e o t h e r 

t r a n s i t i o n c o s t s c a t e g o r y . 

Q Your t e s t i m o n y , when I go back t o i t . Page 

32, a g a i n l i n e s e i g h t t h r o u g h n i n e , says S e c t i o n 2803 

s p e c i f i c a l l y p r o v i d e s f o r t h e i n c l u s i o n o f customer 

e d u c a t i o n expenses i n i t s t r a n s i t i o n c o s t s . 

Do you see t h e words "customer e d u c a t i o n 

expenses" i n S e c t i o n 2803? 

A I do n o t . 
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Q A l l r i g h t . Now, I would l i k e you t o r e f e r 

you t o Page 55, 1 i n e s t w e n t y - t h r e e t h r o u g h t w e n t y - s i x 

o f your r e b u t t a l t e s t i m o n y . 

A Yes . 

Q You say t h e r e , "Moreover," r e f e r r i n g t o Dr. 

W eisenmi1ler, "Moreover, h i s c o n t e n t i o n r e g a r d i n g the 

i n d i c a t i v e v a l u e o f F o r t M a r t i n i s undermined by h i s 

own a d m i s s i o n and t e s t i m o n y t h a t t h e p r i c e p a i d by 

APS was based upon market p r i c e p r o j e c t i o n s t h a t 

bears no resemblance t o c u r r e n t market c o n d i t i o n s . " 

Do you see t h a t sentence? 

A We are on page 55 now? 

Q Yes. 

A Okay. 

Q L i n e s t w e n t y - t h r e e t h r o u g h t w e n t y - s i x . 

A Yes. 

Q Do you see t h a t ? 

A Yes . 

Q And you say, "See W e i s e n m i l l e r ' s t e s t i m o n y 

a t 23"? I s t h a t c o r r e c t ? 

A Yes. 

Q Do you have a copy of Dr. W e i s e n m i l l e r ' s 

t e s t i m o n y t h e r e ? 

A I do n o t . 

( D i s c u s s i o n o f f the r e c o r d . ) 
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JUDGE CORBETT: Okay. We are back on t h e 

r e c o r d . 

BY MR. WISEMAN: 

Q Mr. C l a y t o n , w h i l e we were o f f t h e r e c o r d , 

I handed you a copy o f Dr. Weisenmi11er's t e s t i m o n y . 

Have you had an o p p o r t u n i t y t o r e v i e w Page 

23 ? And I would suggest p o s s i b l y over o n t o 2 4 as 

wel 1 . 

A Yes. I have i t . 

Q Now, i s i t your u n d e r s t a n d i n g t h a t Dr. 

W e i s e n m i l l e r has s a i d t h a t Duquesne's RFP does not 

serve as a v a l i d b a s i s t o e s t a b l i s h market p r i c e ? I s 

t h a t c o r r e c t ? 

A Would you r e s t a t e t h a t again? 

Q I s i t your u n d e r s t a n d i n g t h a t Dr. 

W e i s e n m i l l e r has t e s t i f i e d t h a t Duquesne's RFP was 

not a v a l i d b a s i s t o e s t a b l i s h market p r i c e ? 

A Yes . 

Q A l l r i g h t . W i t h t h a t , and you a l s o agree 

t h a t Dr. Weisenmi1ler has s a i d t h a t Mr. S c h n i t z e r ' s 

p r i c e f o r e c a s t s are on a r r i v a l ? I s t h a t c o r r e c t ? 

A Yes. 

Q A l l r i g h t . W i th t h a t u n d e r s t a n d i n g , can 

you show me where on Page 2 3, o r , f o r t h a t m a t t e r on, 

24, Dr. W e i s e n m i l l e r made t h e ad m i s s i o n t h a t you say 
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he has made? 

A I t h i n k a g a i n what we are s a y i n g i s t h a t 

the p r i c e t h a t was p a i d he l a y s out on Page 23 on 

l i n e s seventeen t o e i g h t e e n , which s t a r t s a t $34.50 

per megawatt hour, and ends a t $54 . 34 i n t h e year 

2 0 0 5, and t h a t bears no resemblance t o t h e c u r r e n t 

market c o n d i t i o n s , which are on t h e second page, 

where t h e company has r e c e n t l y added RFP, and, you 

know, s o l d power c o n s i d e r a b l y below tho s e numbers, 

and i s c e r t a i n l y unable t o s e l l power a t 34.50 r i g h t 

now . 

Q But t h a t i s Duquesne 1s e s t i m a t i o n o f market 

v a l u e ? That i s not Dr. W e i s e n m i l l e r 1 s acceptance of 

t h a t c l a i m , i s i t ? 

A What I am s t a t i n g here i s t h a t t h e 

i n d i c a t i v e v a l u e o f F o r t M a r t i n , i t was based on 

p r o j e c t i o n s , and he i s p u t t i n g out t h e p r o j e c t i o n 

t h a t F o r t M a r t i n was based on, okay, and t h a t i s not 

anywhere near the c u r r e n t market. 

Q L e t ' s go back t o your Page 55 --

A Yes. 

Q - - a g a i n , l i n e s t w e n t y - t h r e e t h r o u g h 

t w e n t y - s i x . 

Would i t be more a c c u r a t e i f t h a t t e s t i m o n y 

r e a d , "Moreover, h i s c o n t e n t i o n r e g a r d i n g t h e 
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i n d i c a t i v e v a l u e of F o r t M a r t i n i s undermined by 

Duquesne 1s market p r i c e p r o j e c t i o n s t o whi ch - - t o 

whi ch t h e F o r t Mart i n numbers bear no resemblance ? 

Would t h a t be more a c c u r a t e ? 

A I d i d n ' t f o l l o w a l l t h a t . 

Q That's a l l r i g h t . 

A I t may n o t be. 

Q We can go on. That's a l l r i g h t . R e f e r r i n g 

t o Page 54 of your r e b u t t a l t e s t i m o n y , i s i t a f a i r 

c h a r a c t e r ! z a t i o n o f y our t e s t imony on t h a t page i n 

g e n e r a l t h a t you c r i t i c i z e Dr. W e i s e n m i l l e r f o r 

r e l y i n g upon c e r t a i n v a l u a t i o n s t u d i e s t h a t are 

e i t h e r p e r f o r m e d by o r f o r Duquesne? 

A I t h i n k what I was d i s c u s s i n g here i s t h a t 

he seems t o s e l e c t i v e l y p i c k out p i e c e s of 

i n f o r m a t i o n t h a t were i n c l u d e d w i t h t h o s e s t u d i e s , o r 

g i v e s an i n c o m p l e t e a n a l y s i s o f what t h e b a s i s f o r 

those s t u d i e s was, so I t h i n k i t i s j u s t an improper 

c h a r a c t e r i z a t i o n by Dr. W e i s e n m i l l e r t h a t these would 

be i n d i c a t i v e o f t h e v a l u e s , and t h a t t h e company has 

now somehow changed i t s mind on market v a l u e s . 

Q You don't deny, do you, t h a t t h o s e s t u d i e s 

were p e r f o r m e d e i t h e r f o r o r by Duquesne? I s t h a t 

c o r r e c t ? 

A I would say t h a t some of t h e s t u d i e s t h a t 
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he r e l i e d upon t h a t were p e r f o r m e d by Duquesne's 

f i n a n c i a l c o n s u l t a n t s were not p e r f o r m e d a t the 

r e q u e s t of Duquesne. 

They were per f o r m e d as p a r t o f m a r k e t i n g 

e f f o r t s by those e n t i t i e s --

Q Am I c o r r e c t --

A b u t some o f t h e s t u d i e s -- f o r i n s t a n c e , 

t h e Metz.ler s t u d y and t h e i n t e r n a l s t u d y , those two 

s t u d i e s were p e r f o r m e d by Duquesne. 

Q Am I c o r r e c t t h a t one o f those s t u d i e s was 

per f o r m e d by C. S. F i r s t Boston? 

A Yes . 

Q And t h a t s t u d y was p r e s e n t e d on November 

21, 1996? I s t h a t c o r r e c t ? 

A Yes . 

Q And am I c o r r e c t t h a t C. S. F i r s t Boston i s 

Duquesne's a d v i s o r i n c o n n e c t i o n w i t h t h e merger? 

A That i s c o r r e c t , b u t t h e y d i d n o t do t h a t 

s t u d y a t our r e q u e s t . 

That was done as p a r t o f t h e m a r k e t i n g 

e f f o r t on t h e i r p a r t , as i n v e s t m e n t bankers o f t e n 

come up w i t h m a r k e t i n g p r o p o s a l s . 

Q Can we go -- w e l l , and you r e t a i n e d , am I 

c o r r e c t , "you" b e i n g Duquesne, C. S. F i r s t Boston i n 

c o n n e c t i o n w i t h t h e merger sometime a f t e r November 
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2 1 s t , 1996? I s t h a t c o r r e c t ? 

A Yes, b u t t h a t i s i r r e l e v a n t t o t h i s 

p a r t i c u l a r s t u d y t h a t t h e y d i d f o r u s , y e s , a t t h e i r 

-- as a p a r t o f a m a r k e t i n g e f f o r t on t h e i r p a r t . 

Q A l l r i g h t . One l a s t a r e a o f q u e s t i o n s . A t 

pages f o r t y - f i v e t h r o u g h f i f t y - t w o o f y o u r r e b u t t a l 

t e s t i m o n y , y o u c l a i m ' t h a t c e r t a i n d i r e r e s u l t s w o u l d 

o c c u r i f Duquesne's p o s i t i o n i s r e j e c t e d . 

I s t h a t a f a i r c h a r a c t e r ! z a t i o n o f t h e 

t e s t i m o n y ? And I am n o t a s k i n g y o u t o a c c e p t t h e 

t e r m " d i r e . " I j u s t t h o u g h t --

A A t pages f o r t y - f i v e t o f i f t y - t w o , I d i s c u s s 

t h e i m p a c t s o f t h e v a r i o u s i n t e r v e n e r p r o p o s a l s on 

t h e f i n a n c i a l h e l p . 

Q And y o u s a y t h a t t h e a d o p t i o n o f t h o s e 

p r o p o s a l s w o u l d have, c e r t a i n l y , v e r y s i g n i f i c a n t 

d e r o g a t o r y i m p a c t s upon t h e company? I s t h a t 

c o r r e c t ? 

A Yes. The a d o p t i o n o f t h e HSS p r o p o s a l s 

p a r t i c u l a r l y w o u l d have a v e r y d i r e e f f e c t on 

company's f i n a n c i a l h e a l t h . 

Q I f C o m m i s s i o n d e c i d e s t h a t Duquesne's 

c l a i m , o r any p o r t i o n o f Duquesne's c l a i m i s i n v a l i d , 

i s i t y o u r t e s t i m o n y t h a t t h e C o m m i s s i o n s h o u l d 

d i s r e g a r d t h e 1aw and a w a r d Duque sne s t r a n d e d c o s t s , 
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based upon y o u r t e s t i m o n y a t pages f o r t y - f i v e t o 

f i f t y - t w o t h a t r e f l e c t t h e consequences you c l a i m f o r 

the company? 

MR. MOOT: O b j e c t i o n . I t c o n t a i n s a r e q u e s t 

f o r an o p i n i o n on a l e g a l m a t t e r . 

I t r e q u e s t s t h e o p i n i o n -- t h a t t h e w i t n e s s 

o f f e r an o p i n i o n on whether t h e Commission s h o u l d 

d i s r e g a r d t h e law. 

MR. WISEMAN: Your Honor, I am n o t a s k i n g f o r 

a l e g a l c o n c l u s i o n . 

I am a s k i n g f o r Duquesne's p o s i t i o n s . 

JUDGE CORBETT: I o v e r r u l e t h e o b j e c t i o n . You 

can answer i t , Mr. C l a y t o n . 

A I don't t h i n k t h e Commission s h o u l d 

d i s r e g a r d t h e 1aw. 

I t h i n k t h e Commission s h o u l d f o l l o w t h e 

law, and I t h i n k we s h o u l d a l l f o l l o w t h e law. 

Q I knew he would say t h a t e v e n t u a l l y . Thank 

you, Mr. C l a y t o n . 

MR. WISEMAN: I have n o t h i n g f u r t h e r , Your 

Honor, and I would move t h e a d m i s s i o n o f -- I b e l i e v e 

i t i s e x h i b i t s HSS Cross 1 and 2. 

JUDGE CORBETT: Hea r i n g no o b j e c t i o n , t h e y 

w i l l be so a d m i t t e d . 

(Thereupon, HSS Cross E x h i b i t s 1 and 2 
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were a d m i t t e d i n evidence.) 

MR. WISEMAN: Thank you, Your Honor. 

JUDGE CORBETT: Mr. Z i e l o n i s , I b e l i e v e you 

are up n e x t . 

MR. ZIELONIS: Your Honor, I have no c r o s s f o r 

the w i t n e s s . 

JUDGE CORBETT: Mr. Barak? 

(No response.) 

JUDGE CORBETT: Mr. Hughes, were you c r o s s i n g 

on b e h a l f o f y o u r s e l f ? 

MR. HUGHES: Yes. 

JUDGE CORBETT: Okay. Go ahead. 

MR. BARAK: Mr. Hughes can go f i r s t . 

JUDGE CORBETT: Okay. I'm s o r r y . I d i d n ' t 

see you back t h e r e . 

CROSS EXAMINATION 

BY MR. HUGHES: 

Q Mr. C l a y t o n , I am g o i n g t o t r y t o g e t some 

c l a r i f i c a t i o n on some t h i n g s t h a t I was t r y i n g t o get 

c l e a r f r o m Mr. M a r s h a l l , and he s a i d you c o u l d h e l p 

me . 

A Okay. I w i l l t r y . 

Q I f I am n o t c l e a r , p l e a s e u n d e r s t a n d , I am 

a p r o se i n t e r v e n e r . I am not an a t t o r n e y . 

So i n your d i r e c t t e s t i m o n y , on pages t h r e e 
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and s i x , you t a l k about m i t i g a t i o n , p r i o r m i t i g a t i o n 

e f f o r t s on t h e p a r t o f t h e company? 

A Yes . 

Q And l e t me j u s t make sure a second. And 

you t a l k about -- I j u s t want t o be c l e a r . I s i t 

y o ur p o s i t i o n , or Duquesne's p o s i t i o n t h a t the 

d e c i s i o n t o c a n c e l a l l those p l a n t s i n 1980, those 

n u c l e a r p l a n t s i n 1980, E r i e 1 and 2, Davis 3 and 4, 

i s i n c l u d e d i n y our m i t i g a t i o n c a l c u l a t i o n ? 

A There i s no c o s t e f f e c t i n c l u d e d i n the 

numbers t h a t I have set f o r t h i n my m i t i g a t i o n 

q u a n t i f i c a t i o n . 

Our m i t i g a t i o n numbers would be much h i g h e r 

i f you i n c l u d e d a v o i d e d r a t e i n c r e a s e s due t o 

c a p i t a l i zat i o n of t h e f o u r n u c l e a r u n i t s . 

Q Okay. Now, I am h a v i n g t r o u b l e w i t h t h i s , 

because my u n d e r s t a n d i n g o f m i t i g a t i o n i s an a t t e m p t 

t o moderate o r l o w e r r a t e s o r a v o i d c o s t s . 

A Yes . 

Q Would t h a t be y our - -

A Sure. 

Q How can the company say t h a t t h e y changed 

t h e i r p l a n s , c a n c e l l e d t h e i r c a p a c i t y a d d i t i o n s , and 

t h a t t h a t somehow was m i t i g a t i n g t h e s t r a n d e d c o s t s 

of the company? 
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A What i t was d o i n g was m o d e r a t i n g r a t e 

l e v e l s o f t h e company. 

I f we had plowed f o r w a r d w i t h nuc1ear 

programs t h a t u l t i m a t e l y were not needed, we would 

have had even h i g h e r c o s t s t o d a y t h a n we have 

c u r r e n t l y . 

Q But the c u r r e n t s t r a n d e d c o s t s t h a t you 

s o r t o f were t a l k i n g about e s t i m a t i n g i n here do not 

i n c l u d e E r i e and - -

A No, t h e y do n o t . 

Q Yes . 

A But what we were t a l k i n g about was 

m i t i g a t i o n on pages t h r e e t o s i x , and i n our 

m i t i g a t i o n a c t i v i t i e s , we have a l o n g h i s t o r y o f 

d o i n g t h i n g s t o keep our c o s t s down and i n l i n e , and 

t h a t was t h e p o i n t o f t h i s t e s t i m o n y , t h a t i t i s not 

something t h a t we j u s t s t a r t e d d o i n g a y e a r or two 

ago . 

We have been f a c e d w i t h v e r y unique 

c i r c u m s t a n c e s f o r any k i n d o f company, any e l e c t r i c 

u t i l i t y i n t h e c o u n t r y , and we have been c h a l l e n g e d 

t o reduce our c o s t s f o r a number o f y e a r s , and t h i s 

was j u s t r e a l l y , t o p u t a l l t h a t i n h i s t o r i c a l 

c o n t e x t , t h a t i t i s i m p o r t a n t f o r people t o 

u n d e r s t a n d , who want t o u n d e r s t a n d Duquesne L i g h t 1s 
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p o s i t i o n . 

Q But i s n ' t t h e a c t t a l k i n g about m i t i g a t i n g 

s t r a n d e d c o s t s , c o s t s t h a t w i l l p o t e n t i a l l y r e s u l t 

f r o m t h e t r a n s i t i o n t o c o m p e t i t i o n ? 

A R i g h t . 

Q So t h e c a n c e l l a t i o n o f these p l a n t s i n 

1980, these i n v e s t m e n t s , o r these c a p a c i t y , planned 

c a p a c i t y a d d i t i o n s were never a c t u a l l y a c t e d on, and 

t h e r e f o r e , t h e y were c a n c e l l e d i n 1980, t h e y can't 

r e a l l y be c o n s i d e r e d c o s t s i n t h e t r a n s i t i o n t o 

c o m p e t i t i o n ? 

They can't r e a l l y be c o n s i d e r e d s t r a n d e d 

c o s t s under t h e d e f i n i t i o n o f t h e act ? 

A I b e l i e v e I have s a i d b e f o r e t h a t t h i s was 

t o put t h e company i n a h i s t o r i c a l p e r s p e c t i v e t o 

show you t h a t i t has a l o n g h i s t o r y --

Q R i g h t . 

A - - o f m i t i g a t i n g i t s s i t u a t i o n . 

Q But you are a t t e m p t i n g t o say t h a t t h e 

v a l u e o f t h a t m i t i g a t i o n i n 1980, as you c a l l i t , i s 

p a r t o f your m i t i g a t i o n o f your c u r r e n t s t r a n d e d 

c o s t s ? 

A No. 11 i s not i n the numbers. I have 

s a i d , no, i t s p e c i f i c a l l y i s not i n t h e numbers. 

Q Oh. 
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A That was p r o v i d e d - - i t was p r o v i d e d f o r 

h i s t o r i c a l c o n t e x t . 

Q I t was not? I'm s o r r y . I t h o u g h t you 

s a i d --

A I t i s not i n t h e numbers. 

Q On Page 18 of your d i r e c t t e s t i m o n y , you 

were asked t h e q u e s t i o n o f how -- on l i n e s i x - - how 

your r a t e s compared t o o t h e r u t i l i t i e s , and you 

proceeded t o say t h a t t h e y -- "Our r a t e s are over t o 

our r e s i d e n t customers are o f t e n m i s c h a r a c t e r i z e d as 

b e i n g h i g h , because t h e y are expressed i n terms o f 

c e n t s per k i l o w a t t hour. 

"This i g n o r e s the f a c t t h a t Duquesne has 

one o f t h e l o w e s t average usage l e v e l s f o r 

r e s i d e n t i a l customers of any company i n t h e c o u n t r y . " 

Are you s a y i n g t h e n t h a t y o u r r a t e s are not 

high? 

A l a m s a y i ng, when compared on a m o n t h l y 

b i l l b a s i s , customer t o customer, u t i l i t y t o u t i l i t y , 

we end up i n t h e m i d d l e of t h e pack, yes, t h a t ' s 

c o r r e c t . 

Our average m o n t h l y b i l l i s about $63. 

Q A l l r i g h t . But t h e r a t e s on c o s t per 

k i l o w a t t hour i n comparison t o o t h e r companies, you 

would be h i g h , low, i n the middle? 
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A On a c o s t per k i l o w a t t hour b a s i s , we are 

h i g h . 

On a usage b a s i s , we are e x t r e m e l y low, and 

on a mon t h l y b i l l b a s i s , we are i n t h e m i d d l e o f the 

pack. 

Q And how do you account f o r t h a t low usage? 

A I t h i n k t h a t t h e P i t t s b u r g h area has a 

number o f o l d e r homes. You know, i t i s a dense urban 

s e r v i c e t e r r i t o r y . We have a number o f s e n i o r 

c i t i z e n s , who t y p i c a l l y would use l e s s e l e c t r i c i t y i n 

a s m a l l e r home c o n t e x t . 

I t h i n k t h e r e ' s a l o t o f reasons f o r i t , 

but I t h i n k t h a t ' s by i n l a r g e . I t h i n k a l s o t h e 

h e a t i n g p e n e t r a t i o n i n P i t t s b u r g h i s r a t h e r low, 

s i n c e we have, you know, s e v e r a l gas companies, or we 

are i n the h e a r t o f gas c o u n t r y , so t o speak, so we 

have v e r y l i t t l e h e a t i n g p e n e t r a t i o n , so I t h i n k a l l 

these f a c t o r s c o n t r i b u t e t o low usage f o r Duquesne 

L i g h t ' s r e s i d e n t i a l customers. 

Q Do you t h i n k low usage might be t h e r e s u l t 

o f h i g h r a t e s ? 

A Not -- not t o o much. I t h i n k t h e r e i s some 

e l a s t i c i t y o f demand, but I don't t h i n k t h a t t h a t i s 

th e maj o r c o n t r i b u t i n g f a c t o r . 

I would say t h a t two t h i n g s c o n t r i b u t e t o 
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our h i g h r a t e s . 

One i s the f a c t t h a t we l o s t a s i g n i f i c a n t 

p o r t i o n o f our l o a d i n the e a r l y ' 80s, and I t h i n k 

t h e o t h e r t h i n g t h a t c o n t r i b u t e s t o our h i g h r a t e s i s 

the f a c t t h a t we do not have a 1arge h e a t i n g 

p e n e t r a t i o n . 

Q Does t he c o s t , r e g a r d l e s s o f t h e pr u d e n t 

q u e s t i o n i n terms o f the c o n s t r u c t i o n c o s t of your 

two -- o f P e r r y 1 and Beaver V a l l e y 2, does t h e h i g h 

c o s t t o c o n s t r u c t those u n i t s c o n t r i b u t e t o your h i g h 

r a t e s ? 

A I t h i n k what c o n t r i b u t e s more i s the l o s s 

of t h e s t e e l l o a d t h a t those p l a n t s were b u i l t t o 

serve o r i g i n a l l y . 

That was i n the o r i g i n a l p l a n n i n g . 

Q On page twenty-one, you say t h a t Duquesne 1s 

r a t e s a re i n l i n e w i t h o t h e r companies. 

You mentioned t h e r e PECO, BOSTED, 

C o n s o l i d a t e d Ed, Southern C a l i f o r n i a , PG&E, and you 

g i v e t h e i r c o s t per k i l o w a t t h o u r s . 

I s n ' t i t t r u e t h a t a l l those companies have 

n u c l e a r u n i t s ? 

A I b e l i e v e t h e y a l l do, yes. 

Q Would i t be f a i r t o say t h a t maybe t he h i g h 

r a t e s o f a l l these companies, i n c l u d i n g Duquesne, has 
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t o do w i t h t h e n u c l e a r o p t i o n t h a t Duquesne chose? 

A When you ask me i f t h a t i s a c o n t r i b u t i n g 

f a c t o r , I would say yes, but i s i t the main f a c t o r ? 

I would say no. 

I would say i n our case, i t i s t h e f o s s i l 

l o a d . These o t h e r companies, I am not p r e p a r e d t o 

comment. 

Q A l s o , on Page 21, you say t h a t t h e company 

s h a r e h o l d e r s have borne t h e c o s t o f m i t i g a t i o n , and 

you t a l k about -- you say on l i n e f i f t e e n t h a t t h e y 

have borne a s i g n i f i c a n t p o r t i o n o f t h e burden of 

Duquesne's m i t i g a t i o n s t r a t e g i e s ? 

A T h i s i s t r u e . 

Q D e s p i t e t h a t , i s n ' t i t t r u e t h a t Duquesne 

s h a r e h o l d e r s , compared t o o t h e r u t i l i t i e s i n t h e 

c o u n t r y , have been p r e t t y w e l l t a k e n care o f by t h e 

company? 

A I don't know what you mean by t h a t . 

Duquesne has one s h a r e h o l d e r , DQE. That's Duquesne's 

o n l y s h a r e h o l d e r , and i t has r e c e i v e d below a l l o w e d 

l e v e l s o f r e t u r n s i n c e the l a s t base r a t e case. 

Q What do you mean on 1 i n e f i f t e e n and l i n e 

s i x t e e n by t h e "company's s h a r e h o l d e r s " ? 

A Since the l a s t r a t e case -- t h e company d i d 

have s h a r e h o l d e r s up u n t i l 1989, and i n 1989, t h e y 
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went t o one s h a r e h o l d e r w i t h DQE. 

Q And what do you mean by t h e se 

" s h a r e h o l d e r s " here? 

Which s h a r e h o l d e r s are you t a l k i n g about, 

because i t i s p l u r a l ? 

A W e l l , t h a t ' s a l l o f them. 

Q A l l ? 

A The s h a r e h o i d e r s b e f o r e '89 never r e c e i v e d 

i t , w h i ch was many, many thousands o f s h a r e h o l d e r s , 

and t h e s h a r e h o l d e r , t he s h a r e h o l d e r a f t e r , which 

would be p a r t o f t h a t p l u r a l , never a c h i e v e d i t 

e i t h e r , s i n c e 1989. 

Q They never a c h i e v e d t h e --

A A l l o w e d r a t e of r e t u r n . 

Q 12.87? 

A 12.87. 

Q So you are not aware o f how Duquesne's 

s h a r e h o l d e r s , t he r e t u r n compares, say, t o o t h e r 

A Duquesne has not a c h i e v e d i t s a l l o t t e d 

r a t e s o f r e t u r n . 

Q Yes. I know t h a t . I u n d e r s t a n d t h a t . 

That w a s n 1 t my q u e s t i o n . I know t h e y haven 1 t . 

A How have Duquesne L i g h t 1s Company 1s r e t u r n s 

compared t o o t h e r u t i l i t y r e t u r n s ? 

A I don't know, o f f the t o p o f my head. 
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Q A l l r i g h t . Mr. M a r s h a l l , t h e r e has been a 

l o t o f t a l k here p r e v i o u s l y about t h e s t u d y t h a t you 

are g o i n g t o do next year t h a t would be a v a i l a b l e by 

January 1, '99, and when I asked Mr. M a r s h a l l about 

t h a t , I b e l i e v e you might have h e a r d him say, "We 

c o n s t a n t l y do a n a l y s e s . " 

I don't know i f he used t h e word " s t u d i e s , " 

as t o whether o r n o t , you know, p l a n t s s h o u l d be kept 

on l i n e , so c o n s i d e r i n g t h a t , I assume t h a t you have 

been p a r t o f t h a t process --

A Yes . 

Q - - o f t a k i n g a l o o k a t i t , a t u n i t s , 

a n a l y z i n g ? 

A Yes, and I t h i n k what Mr. M a r s h a l l , t o 

f u r t h e r e x p l a i n , t h a t he does t h a t on an a v o i d a b l e 

" t o go" b a s i s . 

Q So i s i t f a i r t o say t h a t you would t r y t o 

d e t e r m i n e , i f you are l o o k i n g a t whether o r not t o go 

w i t h t h e u n i t - -

A Yes. 

Q - - whether o r not i t i s economical o r n o t , 

whether i t p r o v i d e s an economic b e n e f i t t o 

s h a r e h o l d e r s and r a t e payers? 

A Sure. 

Q I n terms o f and g i v e n t h a t he s a i d , "We 
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are c o n s t a n t l y d o i n g t h a t , " would you c h a r a c t e r i z e 

i n d i v i d u a l l y P e r r y 1 , f o r example, and Beaver V a l l e y 

2 as economical i n v e s t m e n t s or uneconomical 

i n v e s t m e n t s ? 

A I d o n 1 t t h i n k t h a t goes hand i n hand. 

Those two quest i o n s d o n 1 t go hand i n hand. 

We do b e l i e v e t h a t t h e r e ' s s t r a n d e d c o s t s 

a s s o c i a t e d w i t h b o t h P e r r y and Beaver V a l l e y . 

However, on a " t o go" b a s i s , we do b e l i e v e t h a t i t 

makes more sense t o c o n t i n u e t o o p e r a t e t h e p l a n t s 

t h a n i t would t o shut those p l a n t s down, so t h a t i s 

the d i f f e r e n c e . 

I mean, t h e economic d e c i s i o n i s an ongoing 

d e c i s i o n t h a t says, "Does i t c o s t you more o r l e s s t o 

c o n t i n u e t o o p e r a t e t h i s p l a n t , " and i f i t i s a 

b e n e f i t , net b e n e f i t , a net more p o s i t i v e margin, 

t h e n you would keep the p l a n t g o i n g when you c o n s i d e r 

a l l t h e a v o i d a b l e and u n a v o i d a b l e c o s t s . 

Q I n t h e p a s t , i f you have done thes e k i n d of 

a n a l y s e s , would you say t h a t these p l a n t s a r e , I 

mean, economical? Are t h e y w o r t h a n y t h i n g ? 

Are t h e y uneconomical? 

How would you c h a r a c t e r i z e them, not from 

here on, but over t h e l a s t t e n years? 

A W e l l , what we have done i n t h e p a s t i s 
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l o o k e d f o r w a r d and s a i d , "Does the c o s t f r o m t h i s day 

f o r w a r d produce an economic b e n e f i t , " and the answer 

has been yes. 

Q So - -

A Now, t h a t i s a changing e n v i r o n m e n t . 

Q But l o o k i n g over t h e t i m e s i n c e t h e y went 

i n t o r a t e base u n t i l now, you are s a y i n g these are 

e s s e n t i a l l y economical i n v e s t m e n t s ? 

A W e l l , a g a i n , I t h i n k you are t r y i n g t o 

suggest t h a t -- you know, i f you are s a y i n g , do we 

l o o k back tod a y w i t h p e r f e c t h i n d s i g h t and say, 

"Would" - -

Q No, no. 

A -- "we have done t h e i n v e s t m e n t " --

Q No, no. 

A - - b u t what I am suggest i n g i s t h a t e v e r y 

year, o r , you know, whenever we l o o k a t these t h i n g s , 

t h a t g o i n g f o r w a r d , from t h a t p o i n t f o r w a r d , yes, 

th e y appear t o be economi c a l , as compared t o s h u t t i n g 

down t h e u n i t s . 

Q I am not a s k i n g you t o l o o k back i n 

h i n d s i g h t . 

My u n d e r s t a n d i n g from Mr. Ma r s h a l 1 i s t h a t 

you make these s t u d i e s c o n s t a n t l y , so I am assuming 

you have made them d u r i n g t h e p a s t t e n y e a r s w h i l e 
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these p l a n t s have been i n o p e r a t i o n ? 

A Yes. They are done r o u t i n e l y . 

Q D u r i n g those t e n years 

A Yes . 

Q -- you are s a y i n g e s s e n t i a l l y t h a t your 

d e t e r m i n a t i o n has been not l o o k i n g back, but a t the 

ti m e you made i t 

A Yes . 

Q -- those p l a n t s are economical? 

A Yes . 

Q Can you j u s t e x p l a i n t o me, on Page 41 -- I 

j u s t have a cou p l e more q u e s t i o n s . You say -- I 

b e l i e v e t h a t 1s page - - l e t me make sure I have t h e 

r i g h t one. 

I'm s o r r y . I n your r e b u t t a l , a l l r i g h t --

I was i n your d i r e c t t e s t i m o n y . 

On Page 4 1, s t a r t i n g a t t h e l a s t l i n e , 

t w e n t y - f o u r , you say t h a t t o argue t h a t an economic 

e x c e s s i v e c a p a c i t y p e n a l t y s h o u l d be a p p l i e d i n a 

s i t u a t i o n where, by d e f i n i t i o n , t h e company's 

s t r a n d e d c o s t s are n o t economic i s c i r c u l a r 

r e a s o n i n g . 

A Yes. 

Q Can you e x p l a i n t h a t ? 

A What I am s u g g e s t i n g here i s t h a t s t r a n d e d 
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c o s t , by d e f i n i t i o n , i s the c o s t t h a t would n o r m a l l y 

be r e c o v e r e d i n a r e g u l a t o r y environment t h a t i s n ' t 

p o s s i b l e t o be r e c o v e r e d t h r o u g h t h e market p r i c e . 

I f you t a k e the two d i f f e r e n c e s i n these 

numbers, you t a k e the p r e s e n t v a l u e o f t h a t revenue 

d i f f e r e n c e , and t h a t becomes the s t r a n d e d c o s t o f the 

company, so by d e f i n i t i o n , t h a t ' s an uneconomic t h i n g 

i f t h e market i s below what you would have r e c e i v e d 

under t r a d i t i o n a l r e g u l a t i o n , and t h a t i s what g i v e s 

r i s e t o s t r a n d e d c o s t s . 

That can't be an economic ev e n t . 

I t i s j u s t not economic, but t h a t i s the 

d e f i n i t i o n o f s t r a n d e d c o s t s , so i t doesn't seem t o 

me t o say t h a t i f you have s t r a n d e d c o s t s , t h a t , you 

know, then you are a u t o m a t i c a l l y e n t i t l e d t o an 

economic excess r e t u r n p e n a l t y , because by 

d e f i n i t i o n , t h a t i s what s t r a n d e d c o s t i s . 

Q I s n ' t i t t r u e t h a t - - I mean, i s a n o t h e r 

way t o l o o k a t i t t h a t s t r a n d e d c o s t s are -- I mean, 

you j u s t s a i d i t r e a l l y are a s s e t s t h a t are 

uneconomical, i n t h e sense t h a t under r e g u l a t o r y - -

A Stranded c o s t s , by d e f i n i t i o n , are 

uneconomic a s s e t s --

Q R i g h t . 

A -- a b s o l u t e l y . 
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Q Uneconomic assets? 

A A b s o l u t e l y . 

Q And under r e g u l a t i o n , i f t h e Commission so 

chose --

A Under --

Q -- t h e y c o u l d d i s a l l o w ? 

A Yes. They would not be uneconomic under 

r e g u l a t i o n . That i s the whole p a i n t . 

Q They would be uneconomic, but you would 

s t i l l g e t a r e t u r n on them. 

A No. They wouldn't be uneconomic, because 

we would be e n t i t l e d t o a r a t e o f r e t u r n o f revenue 

r e q u i r e m e n t --

Q R i g h t . 

A -- on those a s s e t s , and t h a t was the w o r l d 

t h a t we were i n - -

Q R i g h t , b ut - -

A - - so t h a t t h e y weren't uneconomic. 

Q But --

A There i s a b i g d i f f e r e n c e . 

Q I f t h e Commission i n v e s t i g a t e d , l e t ' s say, 

i n my case i n 1994, as I was a s k i n g , a l l r i g h t , and 

made a d e t e r m i n a t i o n i n t h a t case t h a t t h e p l a n t s 

were economic excess c a p a c i t y , t h e Commission c o u l d 

make a d i s a l l o w a n c e based on t h a t , c o u l d i t not ? 
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A The Commission can, you know, has wide 

l a t i t u d e t o do a l o t o f t h i n g s , yes. 

Q So -- t h a t i s r i g h t . Thank you. That's 

a l l . 

JUDGE CORBETT: Okay. Then i n s t e a d o f t a k i n g 

Mr. Barak n e x t , I t h i n k we w i l l r e c e s s f o r t h e day, 

i n s t e a d o f b r e a k i n g up your c r o s s , Mr. Barak, and we 

w i l l reconvene tomorrow morning a t 9:00 o ' c l o c k 

p r o m p t l y . 

I s h o u l d say, b e f o r e we adj o u r n f o r t h e day, 

t h a t i f you w i s h t o lea v e b r i e f c a s e s , boxes, whatever 

i n t h e h e a r i n g room, you may do so. 

However, w h i l e t h e room w i l l be l o c k e d , I 

cannot g u a r a n t e e t h e s e c u r i t y of a n y t h i n g l e f t i n the 

h e a r i n g room, so w i t h t h a t p r o v i s o , you are welcome 

t o l e a v e whatever you wish here, and a t t h i s p o i n t , 

we are i n recess u n t i l tomorrow morning a t 9:00 

o ' c l o c k . 

(Thereupon, a t 5:22 o ' c l o c k PM, t h e h e a r i n g 

was a d j o u r n e d u n t i l December 16, 1997.) 
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