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Russel Blust	:
	:
	v.	:	F-2012-2309647
							:
PPL Electric Utilities Corporation			:



INITIAL DECISION


Before
Elizabeth Barnes
Administrative Law Judge


HISTORY OF THE PROCEEDING


On June 11, 2012, Russel Blust (Complainant), pro se filed a formal Complaint (Complaint) against PPL Electric Utilities Corporation (PPL), (Respondent), with the Pennsylvania Public Utility Commission (Commission) at Docket No. F-2012-2309647.[footnoteRef:1] [1:  	This is a timely appeal of a BCS Decision at Case No. 2942471.] 


Complainant avers that he is the landlord who owns the service residence at 1353 Vernon St., Harrisburg, PA.  Complainant avers that PPL lied about the reasons they were on his property and that he never received notice from them before they entered his property and conducted a foreign load investigation.  Complainant requests relief in the form of criminal charges being brought against PPL. [footnoteRef:2]  [2:  	At the hearing, Complainant also requested the tenants’ bill that was transferred to his account at the time foreign load was found be transferred back to the responsibility of the tenants in its entirety. 
] 


PPL filed an Answer on July 10, 2012 denying improperly entering the property on January 17, 2012 because Complainant had contacted the utility company prior to the visit and had stated he thought his meter was in the off position and that it had an orange tag on it.  Further, PPL claims it was granted access to Complainant’s property by the tenants who were present at the time of the investigation on January 31, 2012.  PPL found the electric service to the vestibule and the front porch light were attached to the meter which serves Apartment No. 1.  PPL also informed Complainant that this constituted foreign wiring and he would be responsible for the electric bill until the wiring was fixed.  Complainant confirmed on February 2, 2012 that the repairs had been made.  PPL transferred the electric service at Apartment No. 1 into the name of Blust Property Management[footnoteRef:3] effective January 31, 2012, which is the date PPL discovered the foreign load, and later transferred the bill back into the tenant’s name effective February 3, 2012. [3:  Blust Property Management is a company owned by Complainant Russel Blust, and the tax identification number of the company is the same as Mr. Blust’s social security number.  N.T. 31-32.] 


A hearing was scheduled for and held on October 23, 2012.  Russel Blust appeared pro se and testified on his own behalf.  Tenants of the property, Helen and Dwayne Simon, also testified for Complainant.  Kimberly Krupka, Esquire appeared on behalf of Respondent.  Marilyn Fenicle and Douglas Matter, customer contact representatives, testified on behalf of Respondent.  The transcript was 115 pages in length and was filed on November 9, 2012.  The record closed on November 9, 2012.

FINDINGS OF FACT

1.	Complainant is Russel Blust, landlord of the service property of 1353 Vernon St., Harrisburg, PA.

2.	Respondent is PPL Electric Utilities Corporation, an electric distribution company.

3.	On or about January 17, 2012, Complainant contacted PPL to complain he thought one of the meters at the service property was off and it had an orange tag on the meter base.  N.T. 39-40.

4.	On January 18, 2012, Marilyn Fenicle, a customer service representative, received a work order to verify a customer complaint that a meter was off and had an orange tag on it at the service property address.  N.T. 54-55.  PPL Exhibit 1.

5.	Ms. Fenicle visited the service property by herself on January 26, 2012.  She spoke with the tenants, Helen and Dwayne Simon, but she was unable to access the meter because a “blockade” prevented her from getting to the meters on the outside of the house and she told the tenants she would return another time with someone else.  N.T. 56.

6.	On January 31, 2012, Ms. Fenicle returned to the service property with Doug Matter, her coworker.  N.T. 57.

7.	On January 31, 2012, Mr. Matter inspected the meters.  N.T. 85.

8.	During Mr. Matter’s test, he pulled the first floor meter that had an orange seal on it, and Ms. Fenicle verified that the lights went off in the first floor, which was the tenants Simons’ apartment.  Mr. Simon asked Ms. Fenicle to check other lights in common areas and find out what meter they were attached to.  N.T. 59, 84.

9.	PPL found the front porch light and vestibule light were also connected to the first floor meter, the Simons’ meter.  N.T. 59.

10.	Mr. Matter pulled the first floor meter and realized there are no boots on the meter and that it was just an inactive meter showing usage, which was why there was an orange seal on the meter.  N.T. 87.

11.	Mr. Matter also tested the house meter for usage because there were common areas in the building with a hair dryer connecting to the hot legs of the meter and found that the meter spun, so it was not a stopped meter.  N.T. 87-88.

12.	After hearing someone at the front of the building question, “Well, what are the hall light and vestibule light connected to?”, Mr. Matter climbed a ladder and used a voltage checker to check whether the wires to the hallway light socket were hot.  There was no light bulb in the hallway light socket.  N.T. 88.

13.	Mr. Matter did not go into the basement on January 31, 2012 because Mr. Simon told him he had no access to the basement.  N.T. 90.

14.	Mr. Matter subsequently on February 2, 2012 went into the basement with Mr. Blust who wanted to show him everything was correct with the meter panel boxes.  N.T. 90-92.

15.	Foreign wiring was discovered at the service property at a field visit on January 31, 2012.  N.T. 97, PPL Exhibit 4.

16.	The service visit was made at the request of the Complainant.  N.T. 4-5, 55, PPL Exhibit 1.

17.	PPL informed the landlord of the foreign wiring during the January 31, 2012 field visit and explained that it would list the account, including any arrearages, in the landlord’s name until the issues were corrected.

18.	Complainant, who is an electrician, confirmed the foreign load/wiring was fixed as of February 3, 2012 and the vestibule light, front porch light and basement lights were no longer connected to Meter No. 60-412-864 and were now connected to Meter No. 64-424-169.  PPL Exhibit 4.

19.	PPL mailed Complainant a letter dated March 1, 2012 explaining that the electric bill that was in the name of his tenants, Helen Allen and Dwayne Simon will now be in Complainant’s name from January 31, 2012 to February 3, 2012, the dates confirmed for foreign load.  Also, Complainant was informed that the unpaid balance of $703.74 would be transferred from the tenants’ account to the account in Complainant’s name due March 21, 2012.  PPL Exhibit 2.

20.	On February 28, 2012, the tenants’ balance of $703.74 was transferred over to the landlord’s account.  PPL Exhibit 3.

DISCUSSION

The Complainant in this proceeding has the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Co. of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  The Complainant must establish his case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  To meet his burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa.1950).  In this case, the Complainant appeals the BCS decision.

The Commission must act within, and cannot exceed its jurisdiction.  City of Pittsburgh v. PUC, 157 Pa. Super 595, 43 A.2d 348 (1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602(1967).

In the instant case, Complainant avers he is the landlord who owns the service residence at 1353 Vernon St., Harrisburg, PA.  Complainant seeks a reduction in a bill that he  received on February 24, 2012 in the amount of $703.74 for service to his tenants that he believes is unreasonable given that there never was foreign load regarding the account.

Complainant testified he is a master electrician and that the PPL supervisor in charge of this case has a personal vendetta against him and that is why even though there is no foreign load wiring, he was charged for it.  Complainant claims PPL criminally trespassed on his property without his consent and without prior notice of their field investigation.  Complainant requests that criminal charges be filed against PPL.  Complainant also wants full credit for the amount transferred from the tenants’ account to his because he argues there was no foreign load.

Complainant complains he had no notice from PPL before PPL inspected the property for foreign wiring, and he asserts this is a privacy violation.

In Ace Checking Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428, Order (May 21, 2010), the Commission found that the ultimate dispute in a foreign load case is the financial responsibility for an established amount of charges for past utility service between a landlord and tenant.  The dispute does not concern the utility or the utility’s service, and, therefore, its resolution does not require the Commission’s regulatory expertise.  The approach of determining what portion of the tenant’s arrearage was related to foreign load was abandoned in Ace Check Cashing because the Commission was being inserted into a dispute between the tenant and the landlord, and it was reasoned that those disputes are better left to courts of common pleas and district magistrates to manage concerning contractual disputes between landlords and tenants.

The policy adopted by the Commission in Ace Check Cashing is consistent with the plain meaning of Section 1529.1 of the Public Utility Code, which holds the landlord financially responsible for a tenant’s entire account, once foreign load is verified on the tenant’s service.  The account is returned to the tenant after the foreign load is corrected but any arrearage stays with the landlord/owner even through the amount might exceed the portion of the arrearage attributable to the foreign load.  Although this may seem unreasonable to the landlord, he or she is not without legal recourse.  A civil lawsuit may be brought before a district magistrate or court of common pleas for compensation.  The public policy behind this law is that the owner is in the better position to know about the existence of a foreign load than is the tenant; and the law encourages the landlord to correct the situation and remove the foreign load from the tenant’s meter.  Further, in administrative proceedings, there is no issue regarding joining a third party tenant as a party or witness in order to resolve the case.



Section 1529.1 of the Code, 66 Pa. C.S. § 1529.1 states the following:

§ 1529.1.  Duty of owners of rental property.

[bookmark: IN;3][bookmark: SP;a83b000018c76](a)  Notice to public utility.—It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.

[bookmark: SDU_2][bookmark: IN;4][bookmark: SP;4b24000003ba5](b)  History of account.—Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.

(c)  Failure to give notice.—Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.

The express language of this statutory provision provides that the owner of the rental property is responsible for the payment of all utility services provided to the property when the usage of several tenants is recorded on one meter and billed accordingly, regardless of whether or not the owner has notified the utility providing the service.

		In interpreting this provision, the Commission has determined that well-established precedent “holds the property owner financially responsible for a tenant’s entire account, once foreign load is verified on the tenant’s service.”  Ace Check Cashing, Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order entered May 21, 2010) at *6.  See also, Santos v. Metropolitan Edison Co., 1997 Pa. PUC LEXIS 184 at *21 (finding that, upon discovery of foreign load and identification that the dwelling unit is not separately metered, the utility must switch the account into the name of the landlord and bill the landlord’s account for any unpaid billing on the account).  Upon finding foreign load, the utility must list the account, including any arrearages, in the landlord’s name.  The landlord is responsible for paying the utility bills until the foreign load is corrected.  After the foreign load is corrected by the landlord and verified by the utility, the utility is to place the account back into the tenant’s name.  Id. at 7.  However, the landlord remains responsible for any arrearages on the tenant’s account.  Id. at 7-8.  This rule applies even if the amount of usage attributable to foreign load is considered de minimus.  The Commission does not have jurisdiction over disputes concerning the financial responsibilities of private parties, such as the landlord and tenant, and such matters are to be resolved in the Court of Common Pleas.  Id. at 8.

		Based on the evidence in the instant case, PPL complied with the law by placing the first floor tenants’ account into the landlord’s name.  Mr. Matter’s and Ms. Fenicle’s testimony is persuasive that the field visit of January 31, 2012 resulted in a finding that foreign load existed on the first floor tenants’ meter.  The access to the meters as well as the first and second floor of the apartment building was granted by the tenants in the building.

		Accordingly, PPL was required to place the tenants’ entire account balance into the landlord’s name, for the time period of January 31, 2012 through February 3, 2012, regardless of the amount of the balance that may have been attributable to foreign load.  Additionally, there is no dispute that effective February 3, 2012, the foreign load problem had been resolved and the tenants were again held responsible for their account except for the arrearage which remained the landlord’s responsibility.  These actions are within the legal constraints of Ace Check Cashing and Santos.  As such, the Complaint shall be dismissed.
	
		The Commission must act within, and cannot exceed its jurisdiction.  City of Pittsburgh v. PUC, 157 Pa. Super 595, 43 A.2d 348 (1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602(1967).  Complainant’s relief requested that criminal charges be brought against Respondent is denied pursuant to 52 Pa.Code § 5.101(a)(1) because the Commission lacks subject matter jurisdiction over criminal matters.  See Scheidly v. PECO Energy Co., 2006 WL 2620455, PUC (2006).



CONCLUSION OF LAW

1.	The Commission must act within, and cannot exceed its jurisdiction.  City of Pittsburgh v. PUC, 157 Pa. Super 595, 43 A.2d 348 (1945).

		2.	Complainant’s claim for criminal charges against Respondent is denied pursuant to 52 Pa.Code § 5.101(a)(1) because the Commission lacks subject matter jurisdiction over criminal matters.  See Scheidly v. PECO Energy Co., 2006 WL 2620455, PUC (2006).

		3.	Complainant failed to sustain his burden of proving the Respondent violated a Commission statute, order, or regulation.

4.	The approach of determining what portion of the tenant’s arrearage was related to foreign load has been abandoned because the Commission was being inserted into a dispute between the tenant and the landlord, and it was reasoned that those disputes are better left to courts of common pleas and district magistrates to manage concerning contractual disputes between landlords and tenants.  Ace Checking Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428, Order (May 21, 2010).

5.	The policy adopted by the Commission in Ace Check Cashing is consistent with the plain meaning of Section 1529.1 of the Public Utility Code, which holds the landlord financially responsible for a tenant’s entire account, once foreign load is verified on the tenant’s service.  66 Pa. C.S. § 1529.1.

6.	Respondent had no legal obligation to notify Complainant that it intended to perform a foreign wiring investigation on the landlord’s property because it was invited on the property to address a meter issue by Complainant on or about January 17, 2012, and was given access to the property by the tenants who then requested a foreign load investigation on January 31, 2012.

7.	PPL was required to place the tenants’ entire account balance into the landlord’s name, for the time period of January 31, 2012 through February 3, 2012, regardless of the amount of the balance that may have been attributable to foreign load.

ORDER


THEREFORE,

IT IS ORDERED:

1.	That the Complaint filed by Russel Blust against PPL Electric Utilities Corporation at Docket No. F-2012-2309647 is dismissed.

2.	That the record at Docket No. F-2012-2309647 be marked closed.

		
Date:  December 13, 2012				_______________________________
							Elizabeth Barnes
							Administrative Law Judge
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