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Dolores Sarno						:
							:		
	v.						:		C-2012-2329048
							:
PECO Energy Company	   			:
		


INITIAL DECISION SUSTAINING PRELIMINARY OBJECTIONS
AND DISMISSING COMPLAINT


Before 
Elizabeth H. Barnes
Administrative Law Judge


HISTORY OF THE PROCEEDING


On October 12, 2012, Dolores Sarno (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO or Respondent).  Complainant requests reconsideration of a prior Commission decision which gave her a payment arrangement arguing the monthly payment amounts of $4,900 per month to pay off a balance of approximately $26,000 over 6 months is more than Complainant earns on a monthly basis, and it is impossible for her to make the payments.  Complainant requests relief in the form of restoration of service as her service was terminated on October 2, 2012.  Complainant also requests a copy of the inspector’s report regarding the high bill complaint.

On October 15, 2012, PECO was served with the complaint.  The Respondent filed preliminary objections on October 26, 2012, averring that the complaint should be dismissed under the doctrine of res judicata because on August 16, 2012, an identical complaint had already been decided by Final Order at Docket No. C-2011-2263549.

On November 9, 2012, the Complaint was assigned to me as Motion Judge for a disposition regarding the preliminary objections.  I will grant these preliminary objections for the following reasons.

FINDINGS OF FACT

		1.	The Complainant in this case is Dolores Sarno.
 
		2.	The Respondent in this case is PECO Energy Company.
		
		3.	On October 12, 2012, the Complainant filed a complaint with the Commission against the Respondent.

		4.	On October 26, 2012, the Respondent filed preliminary objections.

		5.	Complainant did not file an answer to the preliminary objections.

		6.	On November 9, 2012, the instant Complaint at Docket No. C‑2012-2329048 was assigned to Administrative Law Judge Elizabeth Barnes as Motion Judge.

DISCUSSION

The Commission’s Rules of Practice and Procedure permit parties to file preliminary objections.  The grounds for preliminary objections are limited to those set forth in 52 Pa. Code §5.101(a) as follows:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

Commission preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C‑00935435 (July 18, 1994).  Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988)

The Commission may not rely upon the factual assertions of the moving party but must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to the Complainant and should dismiss the complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

The Commission regulation at 52 Pa. Code §5.21(a) states that a person may file a formal complaint claiming violation of a statute that the Commission has jurisdiction to administer.  The regulation at 52 Pa. Code §5.21(d) authorizes the Commission to dismiss a complaint if a hearing is not necessary and authorizes preliminary objections to be filed in response to a complaint.

The regulation at 52 Pa. Code §5.101(a)(6) permits the filing of a preliminary objection to dismiss a pleading due to the pendency of a prior proceeding.  The provision at 52 Pa. Code §5.101(a)(6) serves judicial economy by avoiding a hearing where no factual dispute exists.  If no factual issue pertinent to the resolution of a case exists, a hearing is unnecessary.  66 Pa. C.S. §703(a); Lehigh Valley Power Committee v. Pennsylvania Pub. Util. Comm’n., 563 A.2d 557 (Pa. Cmwlth. 1989); Lehigh Valley Power Committee v. Pennsylvania Pub. Util. Comm’n., 563 A.2d 548 (Pa. Cmwlth. 1989); S.M.E. Bessemer Cement, Inc. v. Pennsylvania Pub. Util. Comm’n., 540 A.2d 1006 (Pa. Cmwlth. 1988); White Oak Borough Authority v. Pennsylvania Pub. Util. Comm’n., 103 A.2d 502 (Pa. Super. 1954).

In the instant case, the Respondent’s preliminary objections assert that the doctrine of res judicata is applicable to the facts asserted and the Complaint should be dismissed because there has been a final judgment on the same merits by the Commission’s decision in Dolores Sarno v. PECO Energy Company, Docket No. C-2011-2263549, Final Order entered August 16, 2012.

In the case of Lorrie Reynolds v. PPL Electric Utilities Corp., C-2011-2255268, Opinion and Order entered December 15, 2011, the Commission treated Preliminary Objections filed by PPL Electric Utilities Corporation as a Motion for Judgment on the Pleadings and dismissed Complainant’s Complaint with prejudice under the theory that a certificate of satisfaction had been filed in a prior complaint disposing of the same issues of material fact averred in the precluded second complaint.

	Although the Commission agreed with the ALJ’s dismissal of the Complaint with prejudice in the Reynolds case, it disagreed with the ALJ’s basis for the dismissal.  The Commission held that the doctrine of res judicata did not apply in that case because there was never a decision by the Commission on the merits of the case with regard to the May 2009 Complaint proceeding.  Rather, a Certificate of Satisfaction, which resolved the May 2009 Complaint and was approved by the Commission, had precluded the Complainant from raising the same claims before the Commission a second time.

As the ALJ noted, a final valid judgment on the merits by a court of competent jurisdiction bars any future suit between the same parties, on the same cause of action.[footnoteRef:1]  In the Reynolds case, however, the Commission did not hear the case on its merits and did not issue a decision based upon the merits of the case.  Rather, a settlement was reached, to which neither party objected, resulting in the Commission closing the action.  The Commission held that while it was true that the four elements of the doctrine of res judicata were met, specifically: 1) identical issues; 2) identical causes of action; 3) identical parties to the action; and 4) identical quality and capacity of the parties suing or sued, the threshold consideration in determining whether the doctrine applies was not met.  That threshold inquiry is whether the Commission reached a final valid judgment on the merits of the case. [1:  	McCarthy, et al. v. Township of McCandless, 7 Pa. Commw. Ct. 611, 300 A.2d 815 (Pa. Cmwlth. 1973); Martin v. Poole, 232 Pa. Super. Ct. 263, 177 A.2d 339 (1975).    ] 


The instant case can be distinguished from the Reynolds case because Dolores Sarno had a fully litigated proceeding.  She had a hearing at Docket No. C-2011-2263549 on February 29, 2012.  An Initial Decision was rendered by ALJ Christopher Pell on June 22, 2012.  Whereas, in the Reynolds case, the Complainant did not have a hearing.  Her case was settled by a certificate of satisfaction.

Ms. Sarno had an opportunity to file exceptions to ALJ Pell’s Initial Decision, but she did not; consequently, on August 16, 2012, a Final Order was entered and the Initial Decision became final by operation of law.  More than thirty days after the date of entry of the final order, Ms. Sarno filed another complaint essentially requesting reconsideration of the Final Order.  Accordingly, since the same parties are involved, the same issues are involved, and the prior complaint was already fully litigated before this administrative agency, I will grant the Preliminary Objections of PECO and treat them as a Motion for Judgment on the Pleadings, dismissing the Complaint with prejudice, and will mark the record closed.

Similar to the Reynolds case, I will treat the Preliminary Objections as a Motion for Judgment on the Pleadings.  Motions for judgment on the pleadings are governed by Section 5.102 of our Regulations, 52 Pa. Code § 5.102.  Judgment on the pleadings is available when the pleadings show that there is no genuine issue of material fact and the moving party is entitled to judgment as a matter of law.  Judgment on the pleadings should only be granted when the right to relief is clear and free from doubt.  In determining the absence of a genuine issue of material fact, the Commission must take the view of the evidence most favorable to the non-moving party and resolve any doubts against the entry of the judgment.  Day v. Volkswagenwerk Aktiengesellschaft, 318 Pa. Super. Ct. 225, 231, 464 A.2d 1313, 1316 (1983).

The doctrine of res judicata operates to prevent re-litigation of claims already litigated on the merits.  As stated by the Commission in Frank Tomazin v. Pennsylvania-American Water Company 1997 Pa.PUC Lexis 52 (1997), “the policies underlying the doctrine of res judicata are minimizing judicial energy devoted to individual cases, establishing certainty, and respect for court judgments, and protecting the party relying on the prior adjudication from vexatious litigation.”  Id.

The doctrine of res judicata applies to cases before the Commission.  See O’Toole v. Bell Telephone Co. of Pennsylvania, Inc., 77 Pa. PUC 98, 104 (1992).  The doctrine of res judicata reflects the refusal of the law to tolerate the re-litigation of a matter decided by a court of competent jurisdiction.

The doctrine of res judicata prevents a suit between the same parties on the same cause of action after a court of competent jurisdiction has rendered a final judgment on the merits.  In order for the doctrine to prevail, all of the following four requirements must be met: “(1) identity of issues, (2) identity of causes of action, (3) identity of persons and parties to the action, and (4) identity of the quality or capacity of the parties suing or sued.”  Day at 1316-1317.

In Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993), the Commission held that, in the normal course, it would not dismiss a pro se complaint without first providing a hearing during which the pro se complainant could further explain his or her position and the factual basis for the complaint.  The concern was that, in general, pro se complainants may find it difficult to navigate through pre-hearing motions and should be given the chance to orally describe their basic issue and supporting facts.  The present case is distinguishable from Carlock because the Complainant was provided with an opportunity to be heard, in the context of the earlier Complaint proceeding, which involved the same facts regarding high billing and a payment arrangement that the Complainant alleges in this proceeding.  Accordingly, dismissal at the pleadings stage in this case is appropriate because there are no genuine issues of material fact and, based on the language of the Commission’s Final Order dated August 16, 2012, Complainant is precluded from bringing her 2012 Complaint.  Therefore, PECO is entitled to judgment as a matter of law.

In conclusion, I find that Ms. Sarno’s Complaint is barred by the doctrine of res judicata and should be dismissed because all four of the conditions required for res judicata have been met.  Specifically, I find that: 1) the issues are identical (both Complaints pertain to an outstanding balance from PECO of approximately $26,845); 2) the causes of action are identical (Complainant argues in both Complaints that her bill is outrageous and that she does not know how her bill got so high); 3) the persons and parties to the action are identical (both Complaints involve Complainant and  Respondent and the same Service Address); and 4) the quality and capacity of the parties suing or sued are also identical.  Further, I find the same issues between the same parties regarding the same service address were fully litigated and that Complainant exhausted her administrative remedy before the Commission.

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the parties and the subject matter of this dispute.  66 Pa. C.S.A. §701.

2.	The doctrine of res judicata prevents a suit between the same parties on the same cause of action after a court of competent jurisdiction has rendered a final judgment on the merits.  In order for the doctrine to prevail, all of the following four requirements must be met: “(1) identity of issues, (2) identity of causes of action, (3) identity of persons and parties to the action, and (4) identity of the quality or capacity of the parties suing or sued.”  Day v. Volkswagenwerk Aktiengesellschaft, 318 Pa. Super. Ct. 225, 231, 464 A.2d 1313, 1316 (1983).

3.	Review of these complaints shows that 1) the issues are identical (both Complaints pertain to an outstanding balance from PECO of approximately $26,845); 2) the causes of action are identical (Complainant argues in both Complaints that her bill is outrageous and that she does not know how her bill got so high); 3) the persons and parties to the action are identical (both Complaints involve Complainant and Respondent and the same Service Address); and 4) the quality and capacity of the parties suing or sued are also identical.

4.	The same issues between the same parties regarding the same service address were fully litigated and Complainant exhausted her administrative remedy before the Commission.

ORDER


THEREFORE,

IT IS ORDERED:

1.	That the Preliminary Objections filed by PECO Energy Company, treated as a Motion for Judgment on the Pleadings, are granted under the doctrine of res judicata.

		2.	That the Complaint filed on October 12, 2012, by Dolores Sarno against PECO Energy Company, at Docket No. C-2012-2329048, is dismissed with prejudice.

		

		3.	That the proceeding at Docket No. C-2012-2329048 shall be marked closed.


Date:	December 18, 2012				_______________________
		Elizabeth H. Barnes
		Administrative Law Judge
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