BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Olga Vasko						:
							:
	v.						:		C-2012-2311670
							:
Superior Water Company, Inc.				:



INITIAL DECISION


Before
Joel H. Cheskis
Administrative Law Judge


HISTORY OF THE PROCEEDING


	On June 18, 2012, Olga Vasko filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Superior Water Company, Inc. (Superior or “the Company”), at Docket Number C-2012-2311670.  In her Complaint, Ms. Vasko averred that Superior drilled a production well near her home that interfered with her personal well.  Ms. Vasko averred that she had to drill her own well deeper and incurred a bill from a well drilling company of $1,950.  Ms. Vasko added that she spoke with the township supervisor about Superior’s activities and claims that she never received notice from Superior of its drilling activities.  Ms. Vasko stated that she contacted Superior several times about her well but has not been satisfied by their response.  Ms. Vasko would like Superior to reimburse her for the $1,950 bill she incurred.

	On July 26, 2012, Superior filed an Answer and New Matter to Ms. Vasko’s Complaint.  Superior’s New Matter included a Notice to Plead.  In its Answer, Superior stated that it has no direct knowledge of whether Ms. Vasko had communications with a private well drilling company and denied responsibility for problems that Ms. Vasko may have had with her well.  Superior further denied any communications Ms. Vasko had with the township supervisor but admitted that it did not send a letter to the township in advance of the drilling.  Superior also admitted that it had several conversations with Ms. Vasko about this matter and attached copies of correspondences the Company sent to her.  Superior indicated that it had no direct knowledge as to whether Ms. Vasko experienced low well levels.

	In its New Matter, Superior argued that it requires a new well in New Hanover Township, Montgomery County in order to maintain adequate, efficient, safe and reasonable services as required by the Public Utility Code and to satisfy increasing public demand in the area.  Superior further argued that well drilling is governed in Pennsylvania by the Delaware River Basin Commission (DRBC) and the Pennsylvania Department of Environmental Protection (DEP).  Superior further stated that at all times it acted in accordance with the requirements and guidance of the DRBC and DEP and that there is no evidence that Superior’s activities caused Ms. Vasko to experience problems with her well.  Superior provided that it offered to monitor Ms. Vasko’s well in order to determine whether its activities had any adverse impact on her well but that Ms. Vasko refused to permit Superior to monitor her well.  Superior requested that Ms. Vasko’s Complaint be dismissed in its entirety with prejudice.

	Also on July 26, 2012, Superior filed Preliminary Objections.  Superior’s Preliminary Objections included a Notice to Plead.  In its first Preliminary Objection, Superior argued that disputes concerning ground water rights are governed by Pennsylvania common law and jurisdiction over ground water disputes is vested with Pennsylvania civil courts.  Superior added that nothing contained in the Public Utility Code provides the Commission with jurisdiction over well drilling issues or ground water disputes and that the Commission is without jurisdiction over this matter.  In its second Preliminary Objection, Superior argued that the Commission does not have authority to award monetary damages and that Ms. Vasko’s sole request for relief is monetary damages.  Superior concluded its Preliminary Objections by arguing that Ms. Vasko’s Complaint should be dismissed with prejudice in its entirety.

Ms. Vasko’s answer to the Preliminary Objections was due not later than August 8, 2012.  52 Pa. Code §§ 5.101(f)(1), 1.12(a), 1.56(a)(1) and (b).  Ms. Vasko’s answer to the New Matter was due not later than August 20, 2012.  52 Pa. Code §§ 5.63(a), 1.12(a), 1.56(a)(1) and (b).  Ms. Vasko filed neither an answer to the Preliminary Objections nor an answer to the New Matter.  By Motion Judge Assignment Notice dated August 20, 2012, the parties were informed that I was assigned as the Presiding Officer in this matter and responsible for resolving any issues which may arise during the preliminary phase of this proceeding.

On September 4, 2012, an Order Granting in Part and Denying in Part Preliminary Objections was issued.  In the Order, it was noted that Superior is correct that the DRBC and the DEP have jurisdiction over water well drilling matters but that, if all well-pleaded material facts raised in the Complaint are accepted as true, as well as every reasonable inference from those facts, Ms. Vasko has raised issues that may fall within the Commission’s jurisdiction.  Superior’s first Preliminary Objection was denied.  It was further noted, however, that Superior was also correct that the Commission does not have authority to award monetary damages.  Superior’s second Preliminary Objection, therefore, was granted.  As such, the portion of Ms. Vasko’s Complaint requesting damages was stricken but Ms. Vasko was allowed to proceed to a hearing to determine whether any of Superior’s actions violated any provision of the Public Utility Code.

	On September 5, 2012, the Commission issued a Telephone Hearing Notice scheduling an Initial Telephonic Hearing for Thursday, October 11, 2012, at 10:00 a.m. and assigning me as the Presiding Officer.  On September 7, 2012, a Prehearing Order was issued establishing the procedural issues pertaining to the hearing.

	The hearing in this case was held on October 11, 2012, as scheduled.  Ms. Vasko appeared pro se and presented oral testimony.  David Zambito, Esquire appeared on behalf of Superior and presented one witness who sponsored four (4) exhibits that were admitted into the record during the hearing.  The record in this case consists of the hearing transcript of forty-one (41) pages and Superior’s four exhibits.  The record closed in this proceeding when the transcript was filed with the Commission on October 31, 2012.  This matter is now ready for disposition.

	For the reasons discussed below, Ms. Vasko’s Complaint will be dismissed.


FINDINGS OF FACT

1. The complainant in this proceeding is Olga Vasko.

2. The respondent is Superior Water Company, Inc.

3. Ms. Vasko is not a customer of the Superior Water Company.

4. Ms. Vasko’s well ran dry and malfunctioned in April, 2012 at the same time she noticed a large well drilling machine behind her property.  Tr. 6-7.

5. Ms. Vasko called New Hanover Township about the machine.  Tr. 7.

6. Ms. Vasko called a private water company to fix her well.  Tr. 8.

7. Louise Knight is the Chief Operating Officer at Superior and has thirty two years of experience as a practicing attorney in the Commonwealth of Pennsylvania.  Tr. 13-14.

8. Ms. Vasko had several contacts with Superior about her well, including speaking with Louise Knight on the phone and visiting Ms. Knight at her office.  Tr. 11.

9. Ms. Knight offered to Ms. Vasko that Superior would monitor her well but Ms. Vasko refused because the well had been fixed by the time that offer was made.  Tr. 11-12.

10. Superior started planning for this production well in 2010 and identified this particular location in New Hanover Township in 2011.  Tr. 14.

11. The production well is located on a tract of land owned by an affiliate of a regional developer about 1,000 yards behind Ms. Vasko’s property.  Tr. 14-15.

12. Superior consulted with a hydrologist who performed tests of the land to determine the best location for the well.  Tr. 15.

13. The Delaware River Basin Commission (DRBC) is an interstate compact of four states through which the Delaware River flows that must approve all large withdrawals of water from the basin and which has primary jurisdiction in the well-drilling permitting process.  Tr. 15-16.

14. Superior Exhibit Number 1 is a pre-drilling notice letter Superior’s hydrologist sent to the DRBC on August 11, 2011.  Superior Exh. No. 1; Tr. 16.

15. Superior’s hydrologist notified the DEP on September 16, 2011 of the drilling plans and notice that was given to the DRBC.  Tr. 18.

16. Neither the DRBC nor DEP required any notice be sent to the surrounding property owners or to New Hanover Township prior to the well being drilled.  Tr. 18-19.

17. Superior entered into a license agreement with the owner of the land on which the well was drilled prior to the drilling.  Tr. 19.

18. Superior Exhibit Number 2 is a copy of the letter Superior sent to residents whose property was adjacent to the tract of land where the drilling occurred because there were rumors spreading about the activity.  Superior Exh. No. 2; Tr. 19-21.

19. The well that Ms. Vasko complains about was drilled in April, 2012.  Tr. 22.

20. Superior performed two pump tests on the new well in June, 2012.  Tr. 22.

21. The pump tests showed that the pumping affected one well that was being monitored on a rental property that was within 200 feet of the well.  Tr. 22.

22. Ms. Vasko called Superior several times after the pump tests stating that the drilling caused her jet pump to malfunction and demanding that Superior replace the pump with a pump that was more expensive.  Tr. 23.

23. Superior denied Ms. Vasko’s demand to replace her pump but offered to monitor her well.  Tr. 23.

24. Ms. Knight asked Ms. Vasko several times if Superior could monitor her well and Ms. Vasko consistently refused.  Tr. 24.

25. Superior Exhibit Numbers 3 and 4 are two letters that Ms. Knight wrote to Ms. Vasko regarding the offer to monitor her well.  Superior Exh. Nos. 3 and 4; Tr. 24.

26. Ms. Knight did not receive any other complaints about anyone else’s well running dry as a result of Superior’s activities.  Tr. 25.

27. When Ms. Vasko appeared at Ms. Knight’s office, Ms. Knight copied the receipt Ms. Vasko brought and explained again the need to monitor her well.  Tr. 26.

28. Ms. Knight and Ms. Vasko spoke several times on the phone and one time Ms. Knight terminated the call because she had other things to do but terminated the call in a respectful manner.  Tr. 26.

29. Ms. Knight attended a regularly scheduled township meeting during the time rumors were circulating in case residents expressed concerns during the meeting.  Tr. 29.

30. The last time Superior drilled a production well was at least ten years ago.  Tr. 32.

DISCUSSION

		Section 332(a) of the Public Utility Code provides that the party seeking relief from the Commission has the burden of proof.  66 Pa. C.S. § 332(a).  "Burden of proof" means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In this proceeding, Ms. Vasko complains that Superior’s actions in drilling a production well near her property caused her well to run dry and her to incur $1,950 worth of damage to her well.  Ms. Vasko seeks an Order from the Commission directing Superior to reimburse her for the $1,950 she incurred.  Ms. Vasko therefore has the burden of proof in this proceeding.

If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, the complainant will prevail.  If the utility rebuts the complainant's evidence, the burden of going forward with the evidence shifts back to the complainant, who must rebut the utility's evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980) (Replogle), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).

The decision of the Commission must be supported by substantial evidence.  2 Pa. C.S. § 704.  "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Cmwlth Ct. 23, 480 A.2d 382 (1984).

		In this case, Ms. Vasko argued that Superior’s actions in drilling a production well caused her to incur $1,950 in damage to her well.  Ms. Vasko also argued that Superior did not give neighboring landowners proper notice prior to drilling and that Superior did not treat her properly with regard to her requests for reimbursement and related matters.  As noted in the Order Granting in Part and Denying in Part Superior’s Preliminary Objections, the Commission does not have jurisdiction over well drilling matters.  Nor does the Commission have the authority to award damages.  As such, the portion of Ms. Vasko’s Complaint requesting damages was stricken.  Ms. Vasko, however, was given the opportunity to demonstrate at a hearing that Superior’s actions violated the Public Utility Code, a Commission Order or regulation or a Commission-approved Company tariff related to any notice of its activities that Superior was required to provide, as well as Superior’s treatment of Ms. Vasko when requesting reimbursement and related matters.  Ms. Vasko has failed to make such a demonstration and her Complaint will therefore be dismissed.

		First, with regard to Ms. Vasko’s complaint that Superior did not provide notice of its drilling activities, Superior witness Louise Knight testified, the Pennsylvania Department of Environmental Protection (DEP) and the Delaware River Basin Commission (DRBC) have jurisdiction over well drilling activities.  Tr. 15.  Ms. Knight, the Chief Operating Officer at Superior who has thirty-two years of experience as a practicing attorney, testified:

The DRBC, the Delaware River Basin Commission, is an interstate compact of four states through which the Delaware River flow.  The federal government is also a participant in the compact.

The compact was signed in 1961 and the DRBC must approve all large withdrawals of water in the basin.  In fact, it has primary jurisdiction in the well-drilling permitting process.  DEP is a minor player in the well development process.

Tr. 15-16.  

		Ms. Knight explained DRBC’s role in the well drilling process, including requiring that notice be sent to the DRBC of the company’s intent to drill the well.  See, Superior Exh. No. 1; Tr. 16-17.  Ms. Knight testified:
…[A]fter a well is drilled then the DRBC requires that whoever drilled the well do a series of pump tests, and those are tests over a period of time where the well is drilled at its highest capacity.

Prior to that time we are required to go to surrounding property owners and explain what we are doing and ask them if we could monitor their wells so that they can see whether those tests have an effect on their well.

Tr. 17-18.  Ms. Knight added that before the pump test, there is no requirement to give any notice of the initial drilling because the drilling is done on private property.  Tr. 18.  Ms. Knight testified that Superior’s hydrologist notified DEP about the plans to drill and that notice was sent to the DRBC.  Tr. 18.  Ms. Knight added that neither the DRBC nor the DEP required Superior to provide notice to the surrounding property owners or New Hanover Township.  Tr. 18-19.

		Ms. Knight added that she attended a meeting of Township Board of Supervisors on June 18, 2012 and spoke individually to the supervisors after the meeting about the well drilling process because some New Hanover Township residents were “spreading rumors” about the activity and circulating flyers that were inaccurate.  Tr. 19-20.  No resident attended the meeting to complain about well drilling.  Tr. 20.  The Company, however, also sent a letter to surrounding residents to respond to the rumors and explain the process Superior took in drilling a production well, including conducting pump tests.  Tr. 20-22; see also, Superior Exh. No. 2.

		Ms. Vasko did not refute Ms. Knight’s testimony or otherwise demonstrate that Superior had an obligation to provide her notice of its well drilling activities.  As Ms. Knight testified during the hearing, the Public Utility Code does not have any such requirement.  Tr. 31.  Ms. Vasko has failed to demonstrate that Superior’s actions regarding providing any notice of the drilling activities violated the Public Utility Code, any Commission Order or regulation or any Commission-approved Company tariff.

		Second, with regard to Ms. Vasko’s claims that she was not treated in a respectful manner by the Company throughout this process, Ms. Vasko stated in her Complaint that she “tried calling [Superior] several times.  Secretary only talks and hangs up on me.”  In response, however, Ms. Knight testified that she treated Ms. Vasko with respect at all times throughout several phone calls and one visit to Superior’s offices.  Tr. 26.  Ms. Knight noted that she had to terminate one call with Ms. Vasko that was rather long because she had other things to do at that time but that she terminated the call in a respectful manner.  Tr. 26.

		Ms. Vasko did not present any evidence during the hearing to support the claim in her Complaint that a Secretary at Superior hung up on her, or that she was treated disrespectfully in any way by Superior.  Ms. Vasko’s claim regarding any improper treatment from the Company will be denied because it is not supported by evidence.  In addition, Ms. Knight testified that she tried to work with Ms. Vasko to resolve her situation in a reasonable way but “as a regulated utility with an obligation to our ratepayers it would be imprudent for [the Company] to pay a non-customer based on an unsupported claim of property damage,” noting again that Ms. Vasko’s refusal to allow the Company to monitor her well prohibited Superior from knowing whether its activities impacted her well.  Tr. 27.  While certain provisions of the Public Utility Code extend beyond a utility’s customers to the public, see, 66 Pa. C.S. § 1501, in this case, Ms. Vasko failed to demonstrate that Superior treated her in any way that violates the Public Utility Code, a Commission Order or regulation or a Commission-approved Company tariff.

		In conclusion, Ms. Vasko has failed to carry her burden to demonstrate that Superior’s activities caused a violation of the Public Utility Code, any Commission Order or regulation or any Commission-approved Company tariff.  Superior admitted that it was conducting well drilling activities near Ms. Vasko’s property.  Yet, Ms. Vasko did not present any evidence that Superior conducted such activities, or handled Ms. Vasko’s response to such activities, in a way that would allow her Complaint to be sustained.  As the complainant in this case, Ms. Vasko has the burden of going forward with the evidence after Superior rebutted her initial evidence.  Replogle, supra.  Ms. Vasko must then rebut Superior’s evidence by a preponderance of the evidence.  Id.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Id.  Ms. Vasko has failed to carry her burden with regard to the issues she raised in her Complaint.  Ms. Vasko’s Complaint must therefore be dismissed.

CONCLUSIONS OF LAW

1. Section 332(a) of the Public Utility Code provides that the party seeking relief from the Commission has the burden of proof.  66 Pa. C.S. § 332(a).

2. "Burden of proof" means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).

3. If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, the complainant will prevail.  If the utility rebuts the complainant's evidence, the burden of going forward with the evidence shifts back to the complainant, who must rebut the utility's evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).

4. The decision of the Commission must be supported by substantial evidence.  2 Pa. C.S. § 704.

5. "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Cmwlth Ct. 23, 480 A.2d 382 (1984).

6. As a creation of the General Assembly, the Commission has only the powers and authority granted to it by the General Assembly contained in the Public Utility Code.  Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977).

7. The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pennsylvania Pub. Util. Comm’n., 43 A.2d 348 (Pa. Super. 1945).

8. There are no requirements in the Public Utility Code for a utility to provide surrounding property owners notice of drilling a well.  Tr. 31.

9. Ms. Vasko failed to carry her burden to demonstrate that Superior violated any provision of the Public Utility Code, any Commission Order or regulation or any Commission-approved Company tariff.

10. Ms. Vasko’s Complaint should be dismissed.

ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the formal Complaint filed by Olga Vasko against Superior Water Company, Inc. at Docket Number C-2012-2311670, dated June 18, 2012, is dismissed.

2. That this matter at Docket Number C-2012-2311670 be marked closed.


Date:	December 28, 2012	______________________________
		Joel H. Cheskis
[bookmark: _GoBack]		Administrative Law Judge
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